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40  9 

Benford  versus  Saimer.  ^ — ^ 

Executory  Agreement  to  tramfer  Chose  in  Action. — Effect  of  on  otpner- 
'  9hvp, — Action  for  Conspiracy. — Evidence  of  Fraud  and  Complicity 
necessary  to  sustain. — Deckuration  of  Wife  not  evidence  against  Bus- 
hand* 

A.,  entitled  to  certain  post-offioe  warrants  for  carrying  the  United  Statei 
mails,  which  fell  due  onarterlj,  agreed  for  a  Taluable  consideration,  that  he 
would  transfer  them  to  B.  for  collection,  stipulating  that  he  should  also  pay 
out  of  the  proceeds  certain  notes  on  whicn  C.  was  surety.  The  warrants 
first  falling  due  were  allowed  to  go  to  B.,  but  the  warrants  for  two  following 
quarters,  were  received  by  A.,  who  paid  a  portion  of  the  proceeds  to  C,  a 
portion  to  B.,  another  of  his  sureties,  and  retained  the  balance.  In  an  action 
of  conspiracy  brought  by  B.  against  A.,  C,  and  D.,  for  corruptly  and  fraud- 
ulently conspiring  to  obtain  the  drafts  and  withhold  the  proceeds  from  him, 
knowing  them  to  oe  his  property,  Heldt 

1.  That  the  engagement  by  A.,  that  he  would  assign  and  endorse  the  drafts 
as  they  were  received  to  B.  for  collection,  amounted  only  to  a  promise  on 
A.'s  part,  and  that  by  the  agreement  the  ownership  of  the  warrants  and 
drafts  did  not  vest  in  B.,  for  at  the  time  it  was  made  they  had  no  existenoe, 
and  the  service  for  which  they  were  given  had  not  been  performed. 

2.  That  where  the  evidence  failed  to  sustain  the  averments  in  the  declara- 
tion as  to  the  ownership  of  the  drafts  and  the  appropriation  of  the  proceeds, 
knowinis  them  to  be  the  plaintiff's,  or  to  establisn  any  complicity  on  the 

(9) 
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part  of  C,  one  of  the  defendants,  it  was  error  in  the  ooart  to  refuse  to  charge 
the  jury,  that  they  were  bound  to  render  a  verdict  of  not  guilty  as  to  him. 

3.  That  any  admissions  of  the  co-defendants  as  to  C.'s  declarations  in 
regard  to  the  time  when  he  received  the  money  from  A.,  were  not  evidence 
against  C,  if  made  after  the  alleged  common  design  to  defraud  the  plaintiff 
had  been  accomplished ;  nor,  if  the  alleged  declarations  had  been  made  in 
furtherance  of  a  common  purpose,  were  tney  admissible  against  C.  until  his 
connection  with  that  purpose  nad  been  shown  cUiunde, 

4.  That  even  if  C.  nad  known  of  A.'s  agreement  with  the  plaintiff,  when 
he  received  part  of  the  proceeds  of  the  drafts  in  payment  of  his  debt — ^the 
drafts  not  being  the  property  of  the  plaintiff  but  only  promised  to  be  endorsed 
to  him  for  collection — his  act  was  not  illegal.  If  a  creditor  agree  to  receive 
money  which  his  debtor  has  previously  promised  to  another,  it  is  not  a 
conspiracy,  and  his  receipt  of  the  money  when  paid,  will  not  render  him 
liable  to  respond  in  damages  to  the  other  creditor,  though  he  knew  of  the 
promise  which  the  debtor  bad  made. 

5.  That  telegraph  despatches  from  the  wife  of  one  of  the  defendants, 
neither  written  nor  sent  by  either  of  them,  were  not  admissible  as  evidence 
against  them ;  for,  as  the  declarations  of  the  wife,  they  could  not  affect  even 
her  husband. 

Error  to  the  Common  Pleas  of  Somenet  county. 

This  was  an  action  on  the  case  brought  March  15th  1860,  by 
Michael  Sanner  against  James  H.  Benford,  Cyrus  Benford,  and 
John  H.  Uhl,  for  conspiring  to  defraud  him  out  of  the  proceeds 
of  certain  post-oflBce  drafts,  which  he  alleged  had  been  assigned 
to  him  by  James  H.  Benford.     The  case  was  this : — 

James  H.  Benford  and  James  Wigle,  on  the  1st  of  July  1856, 
entered  into  a  contract  with  the  postmaster^general  for  carrying 
the  mails  on  route  No.  8331,  for  the  annual  compensation  of 
$4320,  payable  quarterly ;  also  for  carrying  the  mails  on  route 
No.  8340,  for  the  annual  compensation  of  $1629.  The  interests 
of  Wide  and  others  in  both  these  contracts  were  afterwards  pur- 
chased by  Benford,  who  thus  became  the  sole  owner.  In  making 
this  arrangement,  Benford  gave  certain  notes  to  Wigle,  Fichtner, 
and  Coffroth,  for  their  respective  interests  in  these  contracts,  on 
all  which  Cyrus  Benford  was  security.  He  was  also  creditor  of 
James  H.  Benford  to  a  large  amount. 

On  the  18th  of  October  1858,  James  H.  Benford  entered  into 
an  agreement  with  Michael  Sanner,  in  and  by  which,  in  con- 
sideration of  certain  indebtedness  to  Sanner,  certain  payments 
thereafter  to  be  made  by  him,  and  the  loan  to  Benford  of  certain 
moneys,  amounting  in  the  aggregate  to  $4000,  Benford  agreed 
to  transfer  and  assign  to  Sanner  eight  post-office  warrants,  falling 
due  quarterly,  the  first  payable  on  the  16th  of  November  follow- 
ing, amounting  to  about  $12,000,  out  of  which  Sanner  was  to 
pay  certain  notes  given  by  James  H.  Benford  to  Wigle,  Fichtner, 
and  Coffroth ;  Benford  guaranteeing  to  Sanner  $4700  out  of  the 
warrants,  and  agreeing  to  authorize  the  postmaster  at  Somerset 
to  deliver  the  warrants  to  Sanner  as  they  arrived  at  his  office^ 
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and  also  agreeing  to  endorse  them  to  Sanner  for  collection.  On 
this  written  agreement  Benford's  receipt  to  Sanner  for  $4000 
was  endorsed.  In  pursuance  thereof,  notice  was  given  to  the 
postmaster  at  Somerset,  and  under  it  Sanner  received,  on  drafts 
from  the  defendant,  the  sum  of  $2550,  leaving  unpaid  of  the  sum 

faarantied  $2150.  The  drafts  thus  paid  were  those  issued  up  to 
eptember  3d  1859.  In  consequence  of  the  failure  of  Congress 
to  pass  an  appropriation  bill,  there  were  no  funds  to  pay  the 
subsequent  warrants,  nor  were  they  issued  at  the  end  of  each 
quarter.  Mr.  Sanner  did  not  therefore  receive  the  warrants  for 
the  quarters  ending  November  18th  1859  and  February  18th 
1860. 

On  the  23d  of  January  1860,  an  execution  was  taken  out 
against  James  H.  Benford  by  one  of  his  creditors.  Another  was 
issued  on  the  30th  of  January  1860,  under  which  his  personal 
property  was  levied  on,  and  sold  by  the  sheriff  February  27th 
1860.  On  the  15th  of  February  1860,  J,  H.  Benford  went  to 
Washington,  drew,  as  was  averred,  the  compensation  due  for 
three  quarters,  amounting  to  $2434.50,  paid  to  Cyrus  Benford 
$1350,  and  divided  the  balance  between  Coffroth,  himself,  and 
John  H.  Uhl,  his  agent. 

This  action  was  then  brought  as  above  stated.  The  receipt 
and  division  of  the  money  was  the  overt  act  of  the  alleged  con- 
spiracy, and  the  conspiracy  itself  was  the  averred  combination 
to  obtain  these  drafts  and  withhold  the  proceeds  thereof  from 
the  plaintiff. 

On  the  trial,  the  counsel  for  defendants  requested  the  court 
to  instruct  the  jury : — 

1.  That  no  evidence  having  been  presented  to  the  jury  in  this 
case  showing  any  guilty  complicity  on  the  part  of  Cyrus  Benford, 
one  of  the  defendants,  the  jury  is  bound  to  render  a  verdict  of 
"  not  guilty"  as  to  him. 

2.  And  if  a  verdict  of  "  not  guilty"  must  be  rendered  as  to 
one  of  the  defendants,  it  must  be  so  as  to  all,  on  the  ground  of 
an  improper  joinder  of  parties. 

3.  That  Cyrus  Benford,  being  a  bond  fide  creditor  of  James 
H.  Benford,  and  bound  for  him  as  surety  in  a  much  larger  amount 
than  that  received  by  him  (the  said  Cyrus)  of  the  funds  belong- 
ing to  the  said  James,  anything  done  by  Cyrus,  not  in  violation 
or  law,  to  secure  himself,  cannot  be  taken  as  evidence  of  con- 
spiracy to  defraud  the  plaintiff,  but  must  be  taken  as  an  honest 
effort  to  protect  himself. 

4.  That  even  if  this  money  cannot  be  retained  by  Cyrus  Ben- 
ford in  discharge  of  his  own  claims  against  James  H.  Benford, 
the  plaintiff  has  misconceived  his  remedy,  as  the  action  should 
be  against  Cyrus  Benford  alone  for  money  had  and  received  for 
the  use  of  the  plaintiff,  and  not  an  action  of  the  present  kind. 
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5.  That  the  contract  between  James  H.  Benford  and  Michael 
A.  Sanner,  for  the  transfer  of  the  post-oflSce  warrants  or  drafts 
therein  described,  is  merely  an  executory,  and  not  an  executed 
one,  requiring  further  action  on  the  part  of  James  H.  Benford 
before  the  money  arising  from  said  warrants  vested  in  Sanner, 
and  therefore  any  other  appropriation  of  the  money  by  James 
H.  Benford  and  others  cannot  amount  to  a  conspiracy  to  defraud, 
but  it  can  only  be  construed  as  any  other  violation  of  a  promise 
to  pay  money. 

Under  the  charge  of  the  court  there  was  a  verdict  and  judg- 
ment in  favour  of  the  plaintiff  for  $2536.74,  whereupon  the 
defendants  sued  out  this  writ,  and  assigned  for  error  here  the 
following  matters,  viz. : — 

1.  The  court  erred  in  saying  to  the  jury,  in  answer  to  defend- 
ants' first  point,  "  We  refuse  to  say  that  there  is  no  evidence  of 
guilty  complicity.     We  submit  the  question  to  the  jury." 

2.  The  court  erred  in  saying  to  the  jury,  in  answer  to  the 
second  point  submitted  by  the  defendants,  ''You  may  find  a 
verdict  against  James  H.  Benford  and  John  H.  Uhl,  but  not 
against  C.  Benford."     (This  was  withdrawn  on  argument.) 

3.  The  court  erred  in  saying  to  the  jury,  in  answer  to  the  third 
point  submitted  by  the  defendants,  '*It  is  only  when  the  jury 
believe  that  he  fCyrus  Benford)  entered  into  a  conspiracy  with 
the  other  defendants  to  effect  his  object,  that  he  can  be  made  re- 
sponsible." 

4.  The  court  erred  in  saying  to  the  jury,  in  answer  to  the 
fourth  point  submitted  by  the  defendants,  "  If  the  fraudulent 
purpose  is  established  by  the  evidence,  the  plaintiff  may  recover 
in  this  form  of  action." 

6.  The  court  erred  in  saying  to  the  jury,  "  If,  therefore,  the 
defendants  conspired  together  in  the  manner  charged,  to  defraud 
Sanner  of  the  rights  he  had  acquired  under  the  contract,  then 
they  must  not  be  allowed  to  reap  any  advantage  thereby." 

6.  The  court  erred  in  saying  to  the  jury,  "  If  these  parties, 
defendants,  knew  of  the  existence  of  the  agreement,  and  the 
provision  made  for  the  payment  of  the  $4700,  by  the  warrants 
or  drafts  from  the  post-office  department,  and  fraudulently  con- 
spired to  deprive  the  plaintiff  of  the  benefit  which  he  was  to 
receive  from  that  source,  and  accomplished  their  end,  then  plain- 
tiff must  recover.  And  although  Cyrus  Benford  may  not  have 
been  in  this  fraudulent  conspiracy  (if  it  existed),  from  its  incep- 
tion, yet  if  he  joined  in  it,  and  assisted  to  consummate  it,  he 
must  be  held  responsible  for  the  acts  of  the  other  defendants." 

7.  The  court  erred  in  saying  to  the  jurv>  "  We  instruct  that 
Sanner  had  the  right  to  appropriate  the  nrst  moneys  received 
on  the  drafts  to  his  own  debt ;  all  moneys  received  on  the  war- 
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rmnts  beyond  his  claim  he  was  bound  to  apply  to  the  Fiditner, 
Coflfroth,  and  Wigle  notes," 

8.  The  court  erred  in  saying  to  the  lury,  in  answer  to  the  de- 
fendants' fifth  point,  "  We  have  already  said,  and  we  repeat  it, 
that  to  the  extent  of  the  $4700,  plaintiff  was  entitled  to  the  first 
moneys  realised  out  of  the  warrants  or  drafts."  (This  was  with- 
drawn on  argument.) . 

9.  The  court  erred  in  admitting  in  evidence  the  following 
paper,  purporting  to  be  a  despatch  to  James  H.  Benford,  dated 
February  16th  1860,  having  first  called  the  telegraph  operator, 
Cyrus  Elder,  who  testified  as  follows : — 

This  is  my  handwriting,  and  I  sent  this  despatch  at  the  instance 
of  Mrs.  Benford,  wife  of  James  H.  Benford. 

Copy: 

"  Somerset,  February  16th,  1860. 
"  Old  Mike  and  Ross  F.  started  for  Washington  this  morning. 
If  you  have  trouble,  telegraph  to  brother  Cyrus. 

*'  16th  February  1860.  Lizzie. 

"  To  James  H.  Benford, 

"  William  Penn  Hotel,  Market  street,  Philadelphia." 

10.  The  court  erred  in  refusing  to  admit  in  evidence  the  fol- 
lowing agreement  between  Uhl,  as  agent  of  James  H.  Benford, 
and  Knable  &  Sanner,  28th  day  of  January  1860,  ratified  by 
J^imes  H.  Benford : — 

"  Agreement  made  by  John  H.  Uhl,  agent  of  James  H-  Ben- 
ford, and  Knable  &  Sanner,  the  28th  January  1860. 

^^  The  said  James  H.  Benford,  by  his  aforesaid  agent,  John  K^ 
Uhl,  hereby  sells  and  sets  over  all  the  horses,  coaches,  hacks, 
sleighs,  sleds,  harness,  whips,  &c.,  used  in  carrying  the  mails 
from  Cumberland,  Maryland,  to  Greensburg,  and  from  Mt. 
Pleasant  to  Washington,  Pennsylvania,  or  in  any  ways  apper- 
taining to  them,  and  also  all  the  mail  pay  for  carrying  said 
mails,  from  the  1st  of  January,  A.  D.  1860,  up  the  1st  of  July, 
A.  D.  1860. 

^^  In  consideration  thereof,  the  said  Enable  k  Sanner  agree  to 
pay  all  the  expenses  from  the  1st  of  January  1860  for  carrying 
said  mails,  and  also  carry  it  according  to  the  schedule  of  the 
postmaster-general. 

<<  Enablb  k  Sankbr. 

"  J.  H.  Uhl  for  J.  H.  Bbkford. 

"Attest — A.  H.  COFFROTH. 

"  I  hereby  ratify  this  sale.        James  H.  Bbnford. 
"January  30th  1860." 

11.  The  court  erred  in  charging  the  jury  as  follows :  "  In  pur- 
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snance  of  this  agreement,  Sanner  receired  in  drafts  from  the 
department  the  sums  following :  in  all  $2550,  leaving  due  Sanner 
of  the  sum  guarantied  $2150,  vfith  intereit  thereon.*' 

12.  The  court  erred  in  charging  the  jury  as  follows :  "  The 
account  of  Benford  with  the  post-office  department  for  these  two 
quarters  shows  that  Benford  received  from  the  postmaster  on 
route  No.  3331 $279.74 

On  route  No.  3340 146.86 


In  all        * $426.66 

Warrant,  February  25th  1860,  No.  897        $720.00. 
Warrant,  March  9th  1860,  No.  4091  1287.94 

2007.94 
Add  the 426.56 


$2434.50 

This  sum  made  up  the  mail  pay  for  the  two  quarters  in  dispute. 
Of  this  sum,  by  admission  of  defendants*  counsel,  Cyrus  Benford 
received  $1350 ;  the  balance  was  divided  between  Alexander  H. 
Coffroth,  John  H.  Uhl,  and  James  H.  Benford,  as  the  jury  have 
learned  from  the  evidence." 

The  case  was  argued  in  this  court  by  Isaae  Hugus  for  plaintiff 
in  error,  and  by  Forward  and  Qaithery  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  June  6th  1861,  by 
Strong,  J. — This  was  an  action  on  the  case  in  the  nature  of 
a  writ  of  conspiracy.  The  declaration  averred  that  James  H. 
Benford,  one  of  the  defendants,  for  and  in  consideration  of  the 
sum  of  $4000,  by  him  received  on  the  18th  of  October  1858, 
agreed  that  he  would  transfer  and  assign  to  the  plaintiff  certain 
post-office  warrants  or  drafts,  falling  due  quarterly  thereafter,  to 
which  the  said  Benford  would  become  entitled  for  carrying  the 
United  States  mails ;  that,  by  virtue  of  said  agreement,  and  the 
payment  made  therefor,  the  said  warrants  or  arafts  became  the 
property  of  the  plaintiff;  that  afterwards  the  several  defendants 
did,  corruptly  and  fraudulently,  conspire  to  deprive  and  defraud 
the  plaintiff  out  of  said  mail  pay  and  proceeds  of  said  post-office 
warrants  or  drafts,  and  of  the  said  $4000,  and  that,  in  pursuance 
of  said  conspiracy,  the  defendants  did,  falsely,  corruptly,  and 
fraudulently,  receive  a  portion  of  said  mail  pay  and  the  proceeds 
of  some  of  the  warrants,  to  wit,  those  falling  due  on  the  15th  of 
November  1859,  and  the  15th  of  February  1860,  and,  knowing 
the  same  to  be  the  money  of  the  plaintiff,  did  keep  and  appro- 
priate the  same  to  their  own  use. 
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Most  of  the  errors  assigned  relate  to  the  charge  of  the  court, 
and  mainly  to  the  question  whether  there  was  any  evidence 
against  Gyrus  Benford,  one  of  the  defendants,  which  ought  to 
have  been  submitted  to  the  jury.  The  evidence  clearly  exhibited 
that  James  H.  Benford  was  indebted  to  Cyrus  Benford  in  a  large 
sum  of  money,  and  that  Cyrus  had  also  become  surety  for  James 
in  a  number  of  promissory  notes,  upon  which  the  amount  due  at 
the  time  of  the  alleged  conspiracy  and  overt  act  in  pursuance  of 
it,  was  nearly  $3000.  The  agreement  by  which  James  H.  Ben- 
ford engaged  to  transfer  and  assign  unto  Sanner,  the  plaintiff, 
the  post-office  warrants,  amounting  in  all  to  about  $12,000,  also 
stipulated  that  Sanner  should  pay  out  of  them  the  notes  in  which 
Cyrus  Benford  had  become  surety  for  James.  The  purpose  of  the 
agreement  was  therefore  not  only  to  secure  the  plaintiff,  but  to 
protect  Cyrus  Benford.  The  latter  had  the  same  interest  in  it  that 
the  former  had.  After  it  had  been  executed,  the  first  warrants 
obtained  were  allowed  to  go  into  the  hands  of  the  plaintiff.  He 
did  not,  however,  get  the  warrants  for  the  quarter  ending  Novem- 
ber 15th  1869,  and  February  15th  1860.  Those  were  obtained 
by  James  H.  Benford,  and  out  of  their  proceeds  $1350  were  paid 
to  Cyrus  Benford.  A  portion  of  the  balance  was  paid  to  A.  H. 
Coffroth,  another  surety  of  the  mail  contractor,  and  the  remainder 
was  retained  by  James  H.  Benford  or  by  his  agent.  This  was 
the  overt  act  of  the  alleged  conspiracy,  and  the  conspiracy  itself 
was  a  combination  to  obtain  these  drafts  and  withhold  the  pro«* 
ceeds  from  the  plaintiff. 

It  is  to  be  observed  that  the  agreement  between  James  H. 
Benford  and  the  plaintiff,  did  not  vest  in  the  latter  the  ownership 
of  the  drafts.  At  the  time  when  it  was  made  they  had  no  exist- 
ence, and  the  service  for  which  they  were  subsequently  given 
had  not  been  performed.  Of  course  the  drafts  were  then  inca- 
pable of  transfer,  nor  did  the  agreement  profess  to  transfer  them. 
It  was  entirely  executory.  The  utmost  extent  of  the  engagement 
of  James  H.  Benford  was,  that  he  would  transfer  and  assign  the 
drafts,  and  that  he  would  endorse  them  as  they  were  received  to 
the  said  Sanner  for  collection.  The  case  is,  therefore,  not  to  be 
treated  as  a  confederacy  to  deprive  the  plaintiff  of  anything  that 
was  his  property.  He  had  nothing  more  than  a  promise  that 
James  H.  Benford  would  pay  out  of  his  future  earnings.  The 
evidence  in  the  case  utterly  failed  to  sustain  the  averment  in  the 
declaration,  that  by  virtue  of  the  payment  (of  $4000)  and  the 
contract  (of  the  said  James  H.  Benford),  the  mail  pay  and  post- 
office  warrants  or  drafts  became  the  property  of  the  plaintiff,  as 
also  the  other  averment,  that  the  defendants,  knowing  the  pro- 
ceeds of  the  warrants  to  be  the  money  of  Michael  A.  Sanner,  did 
keep  and  appropriate  the  same  to  their  own  use  and  benefit.  The 
conspiracy  proved  then,  if  any  was  proved  at  all,  was  not  such  a 
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conspiracy  as  was  alleged  in  the  declaration,  and  the  overt  act 
from  which  the  plaintiff  avers  that  he  has  suffered,  was  of  a  cha- 
racter quite  variant  from  that  which  is  charged.  The  court  was 
requested  to  instruct  the  jury  that  no  evidence  having  been  pre- 
sented, showing  any  guilty  complicity  on  the  part  of  Cyrus  Ben- 
ford,  one  of  the  defendants,  the  jury  was  bound  to  render  a  verdict 
of  not  guilty  as  to  him.     This  the  court  refused  to  do. 

Another  point  propounded  was  in  substance  that  Cyrus  Ben- 
ford,  being  a  bond  fide  creditor  of  James  H.  Benford  and  bound 
for  him  as  surety  in  a  much  larger  amount  than  he  had  received 
from  the  post-office  drafts,  anything  done  by  him  not  in  violation 
of  law,  to  secure  himself,  cannot  be  taken  as  evidence  of  a  con- 
spiracy to  defraud  the  plaintiff,  but  must  be  taken  as  an  honest 
effort  to  protect  himself.  To  this  the  court  answered,  that 
"Cyrus  Benford  had  large  claims  against  his  brother  James, 
and  he  had  the  right  to  make  every  honest  exertion  to  secure  his 
money.  It  is  only  when  the  jury  believe  that  he  entered  into  a 
conspiracy  with  the  other  defendants  to  effect  his  object  that  he 
can  be  made  responsible."  We  cannot  agree  with  the  court 
below  in  the  view  which  they  took  of  these  two  propositions. 
The  proofs,  as  exhibited  to  us,  furnish  no  evidence  that  Cyrus 
Benford  was  a  party  to  any  conspiracy  into  which  the  other 
defendants  may  have  entered  to  defraud  the  plaintiff  out  of  his 
rights.  Nor  has  the  defendant  in  error  succeeded  in  showing  us 
where  such  evidence  is  to  be  found.  In  March  1859,  he  removed 
from  Somerset,  where  his  brother  resided,  to  Meadville.  In 
February  1860,  he  was  temporarily  in  Somerset,  and  perhaps 
again  in  March.  He  admitted  that  he  had  received  $1350,  and 
he  said  this  in  connection  with  the  warrants.  There  is  no  evi- 
dence when  he  received  the  money,  except  what  is  to  be  found 
in  the  admissions  of  Uhl  and  James  H.  Benford,  which  were  not 
admissible  against  him,  because  they  were  declarations  made 
after  the  alleged  common  design  had  been  accomplished.  Even 
if  they  had  been  made  in  furtherance  of  the  common  purpose, 
they  would  not  have  been  evidence  against  Cyrus  Benford  until 
his  connection  with  that  purpose  had  been  first  shown.  To  show 
such  connection,  they  were  of  course  to  be  rejected.  Now,  if 
it  be  conceded  that  the  receipt  of  the  drafts  by  James  H.  Ben- 
ford in  February  1860,  and  his  neglect  or  refusal  to  endorse 
them  over  to  the  plaintiff,  was  anything  more  than  a  breach  of 
his  contract,  and  if  a  combination  between  Uhl  and  him,  to 
divert  them  to  the  payment  of  other  debts,  was  a  fraud  upon  the 
plaintiffs,  were  the  facts  that  Cyrus  Benford  was  in  Somerset  in 
February,  shortly  before  James  went  to  Washington  to  obtain 
the  drafts,  and  that  he  subsequently  received  some  money  which 
had  been  raised  out  of  them,  any  evidence  that  he  participated 
in  the  fraudulent  combination  ?     We  think  they  were  not,  and 
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that,  under  the  submission  of  the  court,  the  jury  have  found  the 
participation  without  evidence.  The  humane  presumption  of  the 
law  is  against  guilt,  and  though  a  conspiracy  must  ordinarily  be 
proved  by  circumstantial  evidence,  yet  it  is  not  to  be  forgotten 
that  the  charge  of  conspiracy  is  easily  made,  and  that  in  a  race 
between  creditors  suspicions  of  unfairness  are  readily  awakened. 
Mere  suspicion,  possibility  of  guilty  connection,  is  not  to  be 
received  as  proof  in  such  a  case,  and  especially  in  such  a  case, 
because,  when  the  connection  is  proved,  the  acts  and  declarations 
of  others  become  evidence  against  the  party  accused. 

But  it  is  urged  that  Cyrus  Brenford  knew  when  he  received 
the  money,  part  of  the  avails  of  the  drafts,  of  the  agreement 
between  his  brother  James  and  the  plaintiff,  and  there  was  evi* 
deuce  to  that  effect.  How  can  that  make  any  difference  ?  If 
the  drafts  were  not  the  property  of  the  plaintiff,  Cyrus  Benford *8 
receipt  of  their  proceeds  in  payment  of  a  debt  due  him  was  not 
an  illegal  act,  and  persuasion  of  his  brother  to  pay  the  money 
to  him  was  but  the  exercise  of  a  right.  If  a  creditor  and  his 
debtor  agree  that  the  latter  shall  pay  to  the  former  a  sum  of 
money  which  the  debtor  had  previously  promised  to  pay,  when 
received,  to  another  creditor,  it  is  not  a  corrupt  and  fraudulent 
conspiracy,  and  the  receipt  of  the  money  in  pursuance  of  the 
agreement  will  not  make  him  liable  to  respond  in  damages  to 
that  other  creditor,  even  though  he  knew  of  the  promise  whicli 
the  debtor  had  made.  The  receipt  is  not  illegal,  and  the  agree- 
ment is  therefore  not  fraudulent.  The  creditor  who  receives  is 
not,  by  the  receipt,  even  with  knowledge,  made  a  party  to  a  cor- 
rupt conspiracy.  It  was  error  in  the  court  below,  therefore,  to 
submit  to  the  jury  to  find  that  there  was  any  guilty  complicity 
with  his  co-defendants  in  the  alleged  conspiracy  on  the  part  of 
Cyrus  Benford.  The  mistake  doubtless  arose  from  regarding 
the  plaintiff  as  the  owner  of  the  drafts,  when  in  truth  he  was  not. 
The  case  was  tried  as  if  he  was  the  owner ;  knowledge  of  the 
agreement  was  treated  as  knowledge  of  the  plaintiff's  ownership, 
and  an  arrangement  between  the  defendants  was  assumed  to  bo 
a  combination  wrongfully  to  deprive  the  plaintiff  of  his  property. 
Thus,  the  court  said,  that  "  it  was  wholly  immaterial  at  what 
time  Cyrus  Benford  became  connected  with  the  common  design ; 
if  such  design  existed,  and  he  did  join,  in  it,  and  received  the 
money  with  the  guilty  knowledge  and  intent  charged  in  the  narr,^ 
he  thereby  adopted  the  acts  of  his  co-defendants  and  was  bound 
by  them."  But  he  could  not  have  had  such  knowledge  as  was 
charged  in  the  declaration  (that  the  drafts  and  the  proceeds 
belonged  to  the  plaintiff)  for  the  fact  did  not  exist,  and  there- 
fore was  not  to  be  known.  And  in  the  answer  to  the  third  point 
of  defendants,  the  court,  while  admitting  the  right  of  Cyrus 
Benford  to  make  every  honest  exertion  to  secure  his  claims 
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against  his  brother,  said  that  he  was  only  responsible  when  he 
entered  into  a  conspiracy  with  the  other  defendants  to  effect  the 
object.  Yet  a  combination  with  the  other  defendants  for  such  a 
purpose  was  not  illegal,  unless  it  was  in  fraud  of  the  rights  of 
Sanner,  and  Cyrus  Benford  was  not  responsible  at  all  unless  the 
confederacy  was  to  deprive  the  plaintiff  of  his  property. 

The  remarks  which  we  have  made  are  applicable  to  the  sixth 
assignment,  in  which  the  same  error  is  apparent. 

We  think  also  the  telegraphic  despatch  from  the  wife  of  James 
H.  Benford,  dated  February  29th  1860,  was  improperly  admitted 
in  evidence.  It  was  neither  written  nor  sent  by  either  of  the 
defendants,  and  the  declaration  of  the  wife  could  not  affect  even 
her  husband. 

The  other  assignments  of  error  are  not  sustained. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


Bedford's  Appeal. 

1 198  168  Bequest  of  Personal  Property  with  limitation  over,  when  valid, — Inten- 

tion of  Testator,  how  far  controlled  hy  Rules  of  Law. 

A  testatrix  made  bequests  of  personal  property  to  H.  and  to  0.,  with  a 
proviso  in  a  subsequent  part  of  the  will,  that  if  either  should  die  without 
children,  the  bequests  roaae  to  either  of  them  should  "fall  back  to  the  survivor 
and  to  B.,  or  the  survivor  of  them  and  the  next  of  kin  of  such  survivor."  On 
an  application  by  A.  to  the  Orphans'  Court,  for  the  absolute  payment  of  the 
bequept,  and  without  security  for  those  to  whom  it  was  to  fall  back,  Held, 

1.  That  although  in  a  will  the  word  "children"  {which  is  ordinarily  a 
word  of  personal  description)  may  be  construed  to  mean  issue,  (which  ex 
propria  vigore  indicates  succession),  where  the  context  affirmatively  shows 
that  the  testator  intended  so  to  use  it,  it  must  be  held  to  its  ordinary  and 
usual  meaning  when  no  such  intention  is  manifest 

2.  That  the  intention  of  testatrix  in  this  case,  to  give  the  legacy  to  B.  and 
0.  and  the  next  of  kin  of  survivor,  was  clear,  in  case  they  should  outlive  H. 
and  she  should  die  without  children,  and  was,  therefore,  not  to  be  defe^ited 
b^  an  arbitrary  rule  of  law,  unless  it  appeared  that  testatrix  also  intended  to 
give  to  H.  at  least  an  estate  tail,  and  that  the  limitation  over  should  not  take 
effect  until  all  the  heirs  in  tail  should  become  extinct. 

3.  That  the  limitation  over  on  the  death  of  A.,  was  not  a  limitation  after 
an  indefinite  failure  of  issue  and  for  that  reason  too  remote,  because  there 
were  indications  in  the  will  that  the  gift  should  take  effect,  if  at  all,  on  the 
death  of  the  first  taker,  and  not  at  an  undefined  period  in  the  future,  and 
that,  therefore,  the  first  taker  was  not  entitled  to  receive  it  as  an  absolute 
bequest,  without  security  to  the  executor  for  the  legatees  over. 

Appeal  from  the  Orphans'  Court  of  Lancaster  county. 

This  was  an  appeal  by  Ann  E.  Bedford,  from  the  decree  of 
the  court  below,  directing  John  G.  Offner,  executor  of  the  last 
will  of  Mary  Dickson,  to  pay  over  without  security  a  legacy  be- 
queathed by  said  will  to  Mary  Josephine  Hooker. 
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The  material  portions  of  the  will  of  Mary  Dickson,  which  was 
admitted  to  probate  March  19th  1859,  were  as  follows : — 

"  Fourth — I  bequeath  to  my  granddaughter  Mary  Josephine 
Hooker,  three  thousand  two  hundred  and  forty-one  dollars  and 
sixty-six  cents,  it  being  one-third  part  of  the  proceeds  of  the 
sale  of  my  real  estate. 

"  Sixth — The  residue  of  my  personal  property,  if  there  be  any 
remaining  after  my  funeral  expenses  and  other  just  debts  are 
paid,  I  bequeath  to  my  daughter,  Mary  Rachael  Offner,  and 
granddaughter,  Mary  Josephine  Hooker,  share  and  share  alike. 

"  Seventh — It  is  my  will  that  if  my  daughter,  Mary  Rachael 
Offner,  or  my  granddaughter,  Mary  Josephine  Hooker,  should 
either  die  without  children,  then  the  bequests  herein  made  to 
either  of  them  is  to  fall  back  to  the  survivor  and  Ann  Elizabeth 
Bedford,  or  the  survivors  of  them  and  the  next  of  kin  of  such 
survivors." 

This  will  and  the  codicil  thereto  being  duly  proved  after  the 
decease  of  the  testatrix,  letters  testamentary  were  granted  to 
John  Gundaker  Offner,  the  executor. 

On  the  19th  day  of  April  1860,  the  executor  filed  his  account 
upon  the  estate  of  the  deceased,  showing  a  balance  in  favour  of 
the  estate  of  ^6774. 

On  the  27th  of  April  1860,  Mary  J.  Hooker,  above  named, 
presented  her  petition  to  the  Orphans'  Court,  reciting  the  above 
facts,  and  praying  for  an  order  directing  the  said  executor  to 
pay  to  her  the  said  legacy  of  $3241.66,  together  with  such  sum 
as  may  be  found  due  to  her  out  of  the  residue  of  the  estate  of 
the  deceased,  averring  that  it  was  due  to  her  in  her  own  right, 
without  giving  bond  to  the  executor,  and  notwithstanding  the 
provisions  of  the  seventh  clause  or  item  of  the  will. 

To  this  petition  an  answer  was  filfed  by  Ann  E.  Bedford,  sub- 
mitting that  the  order  prayed  for  should  not  be  granted  without 
security,  as  required  by  the  29th  section  of  the  Act  of  February 
24th  1834,  enacted  for  the  protection  of  the  interests  of  persons 
entitled  in  remainder,  where  there  is  a  precedent  estate  in  the 
same  fund  for  life,  or  for  a  term  of  years,  or  for  any  other  limited 
period,  or  upon  a  contingency.  To  this  a  replication  was  filed 
on  behalf  of  M.  J.  Hooker,  which  raised  the  question  of  the 
character  of  the  legacy  given  to  her  by  the  will  of  Mary  Dick- 
son. 

The  Orphans'  Court  held  that  the  bequest  to  M.  J.  Hooker 
was  absolute ;  that  the  limitation  over  in  the  seventh  clause  of 
the  will,  involved  an  indefinite  failure  of  issue,  and  did  not 
operate  so  as  to  affiect  the  absolute  gift  to  her  contained  in  the 
fourth  clause ;  and  therefore  decreed  that  the  sum  in  question 
should  be  paid  to  her  without  security  to  the  executor  for  the 
legatees  over. 
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The  case  was  thereupon  removed  into  this  court,  as  above 
stated,  where  the  decree  of  the  court  below  was  assigned  for  error. 

2>.  W,  Patterson  and  A.  Slay  maker  ^  for  appellant. — In  the 
construction  of  wills,  the  main  object  is  to  ascertain  and  give 
effect  to  the  testator's  intent,  unless  it  be  found  to  contravene 
some  established  principle  of  law.  Is  any  intent  expressed  in 
this  will  which  the  law  does  not  recognise  as  valid  ?  The  court 
below  answered  this  aflBrmatively,  on  the  ground  that  the  limita- 
tion over  on  the  death  of  the  legatee  without  children,  contem- 
plates an  "indefinite  failure  of  issue,"  and  is,  therefore,  in  con- 
flict with  the  rule  which  makes  it  essential  to  the  validity  of  a 
.  limitation  by  executory  devise,  that  it  shall  take  effect  within  the 
compass  of  twenty-one  years  after  a  life  or  lives  in  being. 

This  rule,  while  applicable  to  bequests  of  personalty,  will,  as 
to  such  bequests,  more  readily  than  in  devises  "  of  land,  be  made 
to  yield  to  other  expressions  or  slight  circumstances  in  the  will 
indicating  an  intention  to  confine  the  limitation  to  the  event  of 
the  first  taker  dying  without  issue  living  at  his  death.  The 
courts  lay  hold  with  avidity  of  any  circumstance,  however  slight, 
and  create  almost  imperceptible  shades  of  distinction  to  support 
limitations  over  of  personal  estates  :'*  4  Kent's  Com.  282 ;  Ex- 
ecutors of  Moffat  V.  Strong,  10  Johns.  12;  Anderson  v.  Jackson, 
16  Id.  409;  Diehl  v.  King,  6  S.  &  R.  81.  To  support  the  limi- 
tation over  in  this  will,  we  are  not  compelled  to  rely  upon  slight 
circumstances  or  dubious  expressions.  It  is  not  easy  to  ima- 
gine a  form  of  words  that  would  express  more  distinctly  the 
intent  of  testatrix  to  create  a  limitation  to  take  effect  upon  a 
definite  failure  of  issue  of  the  persons  designated  as  the  primary 
recipients  of  her  bounty.  The  devise  over  is  to  persons  in  esse 
designated :  Morgan  v.  Morgan,  5  Day  607 ;  Diehl  v.  King,  6 
S.  &  R.  33;  17  Id,  295.  The  introduction  of  the  word  then 
after  the  words  "should  either  die  without  children,'*  must  bo 
regarded  as  indicating  a  purpose  to  restrict  the  limitation  to  a 
failure  of  issue  at  the  time  of  the  death  of  the  legatees :  Diehl 
V.  King,  6  S.  &  R.  32. 

The  phraseology,  fall  back  to  the  survivors,  &c.,  is  important 
as  a  restrictive  indication,  and  is  nearly  identical  with  that  upon 
which  the  decision  in  Rapp  v,  Rapp,  6  Barr  49,  was  made  to 
depend.  A  devise  over  to  survivors  has  also  been  frequently 
decided  to  indicate  a  definite  failure  of  issue :  Roe  v.  Jeffery,  7 
Term  Rep.  589 ;  Hughes  v.  Sayer,  1  P.  Wms.  Rep.  534 ;  Darr 
V.  Shenk,  3  Halstead  29;  Anderson  v.  Jackson,  16  Johns.  382; 
Moffat  V.  Strong,  10  Id.  16 ;  Johnson  r.  Currin,  10  Barr  498 ; 
Ranelagh  v.  Same,  2  Myl.  &  Keen  441. 

The  language  of  the  will  in  Amelia  Smith's  Appeal,  11  Harris 
9,  materially  differs  from  that  of  the  instrument  now  under  con- 
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ftideration.  In  that  case  the  limitation  over  was  to  take  effect 
upon  the  death  of  any  of  the  first  takers  without  isauey  while  in 
this  it  becomes  effectual  upon  the  death  of  the  primary  legatees 
without  children.  Although  children  may  be  regarded  as  a  word 
of  the  same  import  as  issue,  in  order  to  comply  with  the  inten- 
tion of  testator,  primd  faciei  it  always  is  to  be  regarded  as  a 
description  of  persons,  and  a  word  of  purchase :  Guthrie's  Ap- 
peal, 1  Wright  9. 

JV.  Ellmakery  for  appellee. — The  whole  fund  distributable  under 
this  will  is  personal  property.  It  has  been  held,  in  Wharton  v. 
Shaw,  3  W.  &  8.  124,  Amelia  Smith's  Appeal,  11  Harris  9,  and 
Potts*  Appeal,  6  Casey  168-170,  that  '*  an  estate  in  chattels  not 
being  transmissible  to  the  issue  in  the  same  manner  as  real 
estate,  nor  capable  of  any  kind  of  descent  when  so  given,  from 
the  necessity  of  the  thing,  rests  wholly  in  the  first  taker." 

Guthrie's  Appeal  savs  that  in  the  particulars  spoken  of  in  the 
opinion,  "the  cases  of  McKee  v.  McKinley,  9  Casey  92,  Williams 
V,  Leech,  4  Id.  89,  and  Naglee's  Appeal,  9  Id.  89,  are  not  sus- 
tainable on  authority." 

Were  we  treating  of  a  devise  of  real  estate,  the  manifest  dis- 
tinctions in  those  cases  could  be  noted.  In  Williams  v.  Leech, 
the  language  used  indicated  the  intention  of  testator  to  use  the 
words  employed  as  words  of  limitation,  and  in  Guthrie's  Appeal 
as  words  of  purchase ;  and  in  the  last  case  there  were  children 
when  the  will  was  executed,  and  all  of  them  were  born  before 
the  death  of  testator  ;  while  in  the  earlier  cases  before  mentioned, 
there  were  no  children  of  the  first  taker  at  the  date  of  the  will, 
nor  at  the  time  it  took  effect. 

The  word  children^  as  used  in  this  will,  may  be  regarded  as 
of  the  same  import  as  issue,  Potts's  Appeal  and  Amelia  Smith's 
Appeal  both  show  that  words  which,  when  applied  to  land,  would 
create  an  estate  tail,  will,  when  applied  to  chattels,  pass  the 
entire  and  absolute  interest ;  and  this  for  reasons  which  apply 
with  much  force  to  the  will  in  this  case. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Strong,  J. — The  court  below  was  of  opinion  that  the  limita- 
tion over  on  the  death  of  Mary  Josephine  Hooker  without  child- 
ren was  a  limitation  after  an  indefinite  failure  of  issue,  and 
therefore  too  remote.  The  objections  to  this  are  twofold.  It 
confounds  the  word  "children"  with  "issue,"  while  the  one  is 
ordinarily  a  word  of  personal  description,  and  the  other  ex  pro* 
prio  vigore  indicates  succession.  Doubtless  the  word  chilaren 
may  be  construed  to  mean  issue  when  the  context  of  the  will 
affirmatively  shows  that  the  testator  intended  to  use  it  in  that 
sense.     More  frequently,  however,  the  indiscriminate  use  of  the 
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words  children  and  issue  has  the  effect  of  causing  them  both  to 
be  held  as  words  of  purchase.  In  the  will  now  before  us,  there 
is  nothing  to  indicate  an  intention  to  confound  the  words,  or  to 
use  either  of  them  in  any  other  than  its  ordinary  signification. 
Indeed  the  word  "  issue"  is  not  employed  by  the  testatrix.  Must 
we  then  give  to  the  word  children  a  meaning  which  it  does  not 
commonly  bear,  not  to  carry  out,  but  to  defeat  the  intention  of 
the  testatrix  ?  In  Stone  v.  Maule,  2  Sim.  490,  the  vice-chancellor, 
in  remarking  upon  a  will  somewhat  like  this,  said :  ^'  It  has  been 
assumed  that  the  words  *  without  having  any  child  or  children* 
are  to  be  taken  as  synonymous  with  the  expression  'without 
issue.'  But  why  am  I  to  put  a  construction  on  those  words 
whi<;h  they  do  not  strictlv  bear,  for  the  purpose  of  defeating  the 
intention  of  the  testator  ?  The  question  is  not  what  is  the  effect 
of  words  creating  an  estate  tail,  but  of  words  making  a  gift  over. 
It  appears  to  me  that  I  should  defeat  the  testator's  intention  if 
I  did  not  hold  that  the  gift  over  took  effect  on  the  death  of  H. 
Doddridge."  In  that  case  the  bequest  was  of  personalty  to  H. 
Doddridge  for  his  own  use  and  benefit,  and  in  case  he  should 
happen  to  die  in  the  testator's  lifetime,  or  afterwards,  without 
having  any  child  or  children,  then  over.  He  died  after  the 
testator,  without  ever  having  had  any  child.  In  the  case  now 
before  us,  the  intention  of  the  testatrix  is  not  ambiguous.  It  is 
not  open  for  doubt  that  her  will  was  to  give  the  legacy  to  Mrs, 
Bedford  and  Mary  R.  Offner,  and  the  next  of  the  kin  of  the 
survivor,  in  case  they  should  outlive  Mary  J.  Hooker,  and  she 
should  die  without  children.  Before  that  intention  can  be 
defeated  by  an  arbitrary  rule  of  law,  it  ought  to  appear  that  the 
testatrix  also  intended  to  give  to  Mary  J.  Hooker  at  least  an 
estate  tail,  and  that  the  limitation  over  should  not  take  effect 
until  all  the  heirs  in  tail  should  become  extinct. 

The  second  objection  to  the  view  of  the  court  below  is,  that 
the  will  contains  indications  of  an  intent  that  the  gift  over  should 
take  effect,  if  at  all,  at  the  death  of  Mary  J.  Hooker,  the  first 
taker,  and  not  at  an  undefined  period  in  the  future.  The 
testatrix  evidently  had  in  mind  the  time  of  the  death  of  the 
first  taker,  for  she  declares  that  then  the  bequest  shall  fall  back 
to  the  survivors,  and  she  names  the  survivors.  They  were  there- 
fore distinctly  in  her  mind's  eye — not  persons  unborn  or  un- 
known, but  naturally  and  presumptively  objects  of  her  bounty, 
for  they  were  nearest  in  kindred  with  her.  It  need  not  be  said, 
that  a  distinction  has  long  been  maintained  between  the  rules  of 
construction  as  applied  to  devises  of  land  and  the  rules  applicable 
to  bequests  of  personalty.  In  the  latter  case  very  slight  circum- 
stances are  laid  hold  of,  as  sufficient  to  indicate  an  intention  that 
a  limitation  over,  on  death  without  issue,  shall  take  effect  at  a 
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definite  time,  to  wit,  on  the  death  of  the  first  taker.  This  dis- 
tinction is  as  firmly  maintained  in  this  state  as  in  England — and 
it  is  a  distinction  the  object  of  which  is  to  efiectuate  a  testator's 
purpose :  King  v.  Diehl,  6  S.  &  R.  32 ;  Eichelberger  v.  Barnitz, 
17  Id.  295.  ft  has  often  been  held  that  a  limitation  over  by  will 
to  survivors  or  persons  in  being,  after  the  death  of  the  first  taker 
without  issue,  raises  a  strong  presumption  that  the  testator  did 
not  contemplate  an  indefinite  failure  of  issue :  Johnson  v.  Currin, 
10  Barr  498 ;  Mofiat  v.  Strong,  10  Johns.  16 ;  Randagh  v.  Ran- 
dagh,  2  Mylne  &  Keen  441.  This  presumption,  it  must  be 
admitted,  is  much  weaker  in  a  case  like  the  present,  where  the 
testatrix,  by  making  the  gift  over  to  the  survivor  and  the  next 
of  kin  to  the  survivors,  leaves  it  doubtful  whether  she  had  in  view 
solely  persons  then  in  being. 

The  first  objection  which  we  have  mentioned  is  decisive  with  us, 
and  compels  us  to  dissent  from  the  judgment  of  the  learned  court 
below.  The  case  is  quite  unlike  Amelia  Smith's  Appeal,  11 
Harris  9,  so  much  relied  on.  There  the  testatrix  gave  real  and 
personal  estate  to  her  children,  with  a  direction  that,  in  case  of 
the  death  of  any  of  them  "without  issue,"  their  portion  should 
go  over.  It  was  held  an  estate  tail  in  the  realty,  and  an  entire 
interest  in  the  personalty  in  the  first  taker,  because  a  bequest 
over  on  the  death  of  the  first  takee  without  issue  is  an  entail- 
ment. The  words  used  are  words  of  entailment,  but  words  of 
gift  over  on  death  of  the  first  taker  without  children  are  not. 
Amelia  Smith's  Appeal  does  not  hold  that  the  word  children  is 
in  its  common  meaning  a  word  of  limitation. 

The  decree  of  the  Orphans'  Court  must  therefore  be 
reversed,  and  the  record  is  remitted,  with  instructions 
to  require  from  Mary  J.  Hooker  security  in  such 
sum  and  form  as  in  the  judgment  of  that  court  shall 
sufiSciently  secure  the  interests  of  the  persons  entitled 
on  her  death  without  children,  and  it  is  ordered  that 
the  costs  be  paid  by  the  appellee. 
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Advancement^  charged  hy  Testator  against  his  Daughter, — Effect  of  <m 
Claim  remitted  to  her  Husband, 

1.  One  purchased  a  farm  from  his  wife's  father,  during  her  lifetime,  and 
having  paid  most  of  the  purchase-money,  a  portion  of  the  balance  due  was 
remitted  by  the  father,  who  took  a  bond  for  tne  remainder ;  the  amount  thus 
remitted  was  charged  to  the  daughter  in  the  "  family  book,"  as  cash  paid  for 
her.  After  her  death  her  husband  administered  upon  her  estate,  and  upon 
account  filed,  he  was  sought  to  be  charged  with  the  sum  remitted:  Heldy  that 
the  transaction  did  not  make  the  husband  the  debtor  of  the  wife,  and  that  he 
was  not  chargeable  with  it  in  administering  uf)on  her  estate. 

2.  The  amount  remitted  by  the  father  was  an  advancement  to  the  daughter, 
though  made  to  the  husband ;  it  was  not  a  debt  due  to  the  wife  from  the 
husband,  for  when  remitted,  he  ceased  to  owe  it,  and  the  direction  in  the 
father's  will,  that  it  should  be  deducted  from  the  daughter's  share,  could  not 
operate  as  an  assignment  of  it  as  a  debt  against  her  husband. 

3.  The  husband  is  not  chargeable  for  receiving  the  amount  remitted  as  hU 
wife's  money,  for  it  was  remitted  directly  from  the  father  to  the  son-in-law, 
and  was  not  her  property  under  the  Act  11th  April  1848,  so  that  her  husband 
could  be  responsible  to  her  for  receiving  it. 

Appeal  from  the  Orphans*  Court  of  Berks  county. 

This  was  an  appeal  by  John  P.  Mast,  guardian  of  the  minor 
children  of  Sarah  Ann  Good,  deceased,  from  the  decree  of  the 
court  below  on  the  account  of  Owen  B.  Good,  the  husband  and 
administrator  of  deceased. 

Mrs.  Good  was  a  daughter  of  Joseph  Mast,  deceased,  in  whose 
will  there  was  the  following  provision :  "  It  is  my  will,  and  I  do 
order  and  direct,  that  the  balance  of  my  real  and  personal  estate 
be  equally  divided  between  my  said  daughter  Sarah  Ann  and  my 
son  Charles,  share  and  share  alike,  tohatever  charges^  however^ 
that  18  or  mag  be  standing  on  book  account  against  said  Sarah 
Anny  are  to  be  taken  account  of  as  against  her  without  interest.** 

In  the  book  of  the  testator  there  were  several  charges  against 
Sarah  Ann,  amounting  together  to  $2241.30.  Among  them 
there  was  the  following :  "  April  4th  1853,  to  cash  paid  her  on 
the  purchase-money  of  the  property  that  they  now  live  on,  $1627.75." 
Before  this  date,  Sarah  Ann  had  become  the  wife  of  Owen  B. 
Good,  and  this  charge  was  made  by  the  testator  under  the  follow- 
ing circumstances : — 

On  the  4th  of  April  1853,  Joseph  Mast,  the  testator,  and 
Jacob  K.  Mast,  as  executors  of  Jacob  Mast,  deceased,  sold  to 
Owen  B.  Good  a  farm  for  $12,051.80,  and  received  from  hira 
$8400  on  account.  Joseph  Mast,  the  father-in  law  of  Good, 
accounted  to  the  estate  of  Jacob  Mast  for  the  balance  of  the 
purchase-money,  took  from  Good  his  bond  for  $2000,  and  charged 
the  remaining  $1627.75  against  his  daughter  as  above  stated. 
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I'he  conveyance  was  to  Owen  B.  Good  in  fee  simple.  Before 
the  account  of  the  executor  of  Joseph  Mast  was  settled,  Mrs. 
Good  died,  and  her  husband  had  taken  out  letters  of  administra- 
tion on  her  estate.  In  this  capacity  he  appeared  before  the 
auditor,  to  whom  the  executor's  account  was  referred,  and 
claimed  that  the  sum  of  ?  1627.75  charged  by  testator  as  above 
stated,  was  an  absolute  gift,  and  not  an  advancement.  The 
auditor  decided  that  it  was  an  advancement,  and  not  a  gift,  and 
his  report  was  subsequently  confirmed  by  the  court.  When  Mr. 
Good,  the  accountant  in  this  case,  took  the  inventory  of  the 
goods  and  chattels  of  his  deceased  wife,  this  sum  of  money  was 
included  by  the  appraisers,  he  being  present  and  objecting 
thereto,  asserting  that  his  father-in-law  had  made  him  a  present 
of  it.  When  he  filed  his  account  he  charged  himself  with  the 
entire  amount  of  the  inventory,  but  took  credit  for  this  sum  as 
for  "  a  book  account  improperly  charged." 

This  account  was  referred  to  Daniel  Ermentrout,  Esq.,  as 
auditor,  by  whom  this  sum  was  charged  against  the  accountant, 
but  on  exceptions  filed  by  him  the  Orphans'  Court  struck  it 
out,  and  with  this  correction  confirmed  the  report. 

The  case  was  then  removed  into  this  court  as  above  stated, 
where  it  was  averred  that  the  court  below  erred  in  striking  from 
the  report  the  item  of  $1627.75  above  mentioned. 

John  BankSy  for  appellant. — The  first  and  leading  question 
in  this  case  is,  was  the  money  the  property  of  the  husband,  or 
was  it  the  property  of  the  wife  ?  The  true  answer  is  to  be  found 
in  the  intention  of  the  father  who  gave  it. 

Money  of  the  wife  that  goes  into  the  hands  of  the  husband 
will  be  his  or  not,  according  to  circumstances.  Reduction  into 
the  possession  of  the  husband  is  not  the  foundation  of  his  right : 
it  is  only  evidence  of  the  exercise  of  his  will.  He  may  have 
the  possession  without  any  intention  of  making  it  his  own.  It 
is  his  at  common  law  or  not,  as  he  wills  to  make  it  so  or  not. 
It  cannot  be  made  his  against  his  will :  Siter*s  Case,  4  Rawle 
478;  Hess's  Appeal,  1  Watts  255;  Hinds's  Estate,  5  Wh.  138; 
Timbers  v.  Katz,  6  W.  &  S.  290 ;  Gray's  Estate,  1  Barr  329 ; 
Woelpper's  Appeal,  2  Barr  71 ;  Gochenauer's  Estate,  11  Harris 
463. 

Joseph  Mast  was  the  donor  of  the  money  if  it  was  a  gift. 
What  he  did  is  to  be  looked  at  to  see  to  whom  he  gave  it  and  on 
what  terms. 

Every  gift  requires  the  assent  of  the  donor.  What  evidence 
is  there  that  the  donor  intended  this  money  as  a  gift  to  the 
accountant  ?  Owen  Good  owed  his  father-in-law  a  debt.  The 
father-in-law  charged  this  debt  as  an  advancement  made  to  his 
daughter.     It  is  charged  as  a  debt  against  her  in  his  family 
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book,  but  in  his  will  it  is  clearly  made  an  advancement.  In  the 
book,  the  date,  amount,  and  that  it  was  in  the  purchase-money 
of  the  land,  is  specifically  stated. 

It  is  to  be  deducted  from  her  share  in  the  estate — it  is  a  part 
of  her  share  in  his  estate,  and  is  therefore  given  to  her  and  not 
to  him.  There  was  no  consideration  passing  from  the  husband. 
The  wife  was  his  daughter  and  object  of  his  bounty.  The  con- 
sideration moved  from  her ;  therefore  the  gift  passed  to  her  as 
an  advancement  so  as  to  do  justice  to  his  other  child. 

The  husband  owed  the  money  as  a  debt,  and  when  the  father 
charged  the  amount  to  her  as  an  advancement,  it  operated  in 
equity  as  a  transfer  of  the  debt  to  her.  If  this  is  not  so,  the 
daughter  and  her  children  will  be  deprived  of  a  portion  of  their 
share  in  the  estate. 

Since  the  Act  of  1848,  in  relation  to  the  right  of  married 
women,  the  onus  of  proof  is  changed.  The  accountant  must 
prove  that  the  money  was  a  gift  to  him.  If  he  fails  to  prove 
that,  then  he  holds  the  money  in  trust  for  his  wife.  If  it  was 
an  advancement  by  the  father  to  the  daughter,  and  by  the  trans- 
action passed  into  the  hands  of  the  husband,  the  money  was 
made  hers ;  as  it  was  thus  made  hers,  it  is  presumed  he  received 
it  for  her.  There  is  no  proof  that  the  wife  consented  that  it 
should  be  the  property  of  the  husband,  or  that  the  father  intended 
that  it  should  be  his :  Johnston  v.  Johnston's  Administrators,  7 
Casey  454. 

The  doctrine  contended  for  would  not  lead  to  fraud  upon 
creditors.  It  is  not  the  policy  of  the  law  that  creditors  may 
take  the  property  of  the  wife  to  pay  the  husband's  debts :  on 
the  contrary,  it  is  that  they  shall  not :  Barncord  v.  Kuhn,  12 
Casey  390. 

For  this  money  the  husband  gave  no  consideration.  He  holds 
the  title  in  his  name.  He  owed  this  sum  to  the  father-in-law, 
who,  it  appears,  did  not  intend  that  this  money  or  any  part  of 
it  should  be  given  to  the  accountant.  He  gave  it  to  his  daughter 
not  as  a  gift,  but  as  an  advancement.  She  was  to  account  for 
it  to  her  brother.  It  was  her  he  was  dealing  with.  It  was 
given  to  her,  and  though  held  in  the  husband's  hands,  it  was 
nevertheless  his  wife's.  It  nowhere  appears  that  it  was  given  to 
him,  or  intended  to  be  given  to  him.  It  ought  therefore  to  be 
charged  against  the  accountant.  To  so  charge  it  would  do  no 
injustice  to  him.  If  it  goes  into  the  funds  he  will  get  his  equal 
share  of  it.     This  would  be  justice  to  all  concerned. 

John  S.  Bichardsy  for  appellee,  argued  that  there  was  nothing 
in  the  case  to  warrant  the  idea  that  the  money  in  dispute  was 
ever  regarded  by  either  of  the  parties  as  a  debt  due  by  Good  or 
his  wife  to  her  father,  or  by  Good  to  his  wife,  but  that  on  the 
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contrary  it  was  manifest  that  in  the  sale  of  the  farm  by  Mast 
to  his  son-in-law,  this  portion  of  the  purchase-money  was  remitted 
by  the  vendor  to  his  son-in-law,  which  he  might  well  do  in  con- 
sideration of  dower  which  his  daughter  was  to  receive  in  a  farm 
80  valuable. 

That  the  policy  of  the  law  was  to  discountenance  an  implied 
indebtedness  of  husband  to  wife,  both  before  and  after  the  Act 
of  1848.  To  make  this  money  a  loan  to  him  required  the 
clearest  proof:  Hinds's  Estate,  5  Whart.  142;  Gray's  Estate,  1 
Barr  328 ;  Gochenauer's  Estate,  11  Harris  463 ;  Gamber  v. 
Gamber,  6  Id.  363.  That  the  assumption  of  title  by  the 
husband,  the  actual  use  of  the  wife's  chose  in  action,  was  the 
criterion,  which  in  this  case  was  as  complete  as  could  be :  Tritt's 
Administrators  v.  Colwell's  Administrators,  7  Casey  234  ;  Woelp- 
per's  Appeal,  2  Barr  71. 

There  were  no  words  used  by  the  donor  indicating  an  inten- 
tion to  create  a  trust  to  this  extent  for  the  separate  use  of  his 
daughter. 

Hayden  and  Wife  v.  Mentzer,  10  S.  &  R.  333,  and  Benedict 
V.  Montgomery,  7  W.  &  S.  238,  are  in  point,  and  rule  this  case. 

The  argument  of  the  appellant  is  founded  upon  the  theory 
that  the  gift  or  remission  of  the  debt  was  to  Mrs.  Good,  and 
that  the  Act  of  1848  effects  such  a  change  in  the  relation  of 
husband  and  wife,  that  her  ownership  is  preserved  and  kept  up 
indefinitely  by  presumption  of  law.  But  this  theory  is  erro- 
neous, because,  although  the  advancement  was  to  the  daughter, 
the  conveyance  to  her  husband  being  complete  and  unrestricted, 
made  it  a  gift  to  him.  The  position  taken  by  the  appellant,  to 
wit,  that  money  of  the  wife  may  go  into  the  husband's  hands 
without  any  intention  to  make  it  his  own,  is  not  denied.  It  is 
supported  by  the  authorities  cited.  But  this  was  not  money 
belonging  to  the  wife,  and  even  if  it  were,  his  keeping  it  for  five 

J  ears  without  any  intimation  from  either  that  he  owed  it  to  her, 
er  heirs  cannot  claim  it. 

But  no  money  passed  in  this  case.  Part  of  the  purchase-money 
was  remitted,  and  a  complete  title  given.  If  it  had  been  con- 
sidered a  debt  for  any  purpose,  it  would  have  been  included  in 
the  bond  given  when  the  title  passed  to  Good,  or  another  bond 
would  have  been  taken  for  it.  If  there  was  no  debt,  none  could 
be  transferred  by  charging  this  advancement  either  in  law  or  in 
equity. 

Johnson  v.  Johnson,  7  Casey  450,  is  not  like  this,  for  there 
the  money  in  controversy  was  received  from  the  wife.  Nor  does 
Bamcord  v.  Kuhn,  12  Casey  383,  support  the  claim  of  the 
appellees.  In  that  case  the  conveyance  was  in  express  terms 
for  the  benefit  of  the  wife,  excluding  the  husband  entirely. 

The  Act  of  1848  has  not  revoked  all  the  old  rules  of  law  in 
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relation  to  husband  and  wife.  Nor  has  this  court  evinced  any 
desire  to  extend  its  provisions :  Ritter  v.  Ritter,  7  Casey  396 ; 
Pettit  V.  Fretz's  Executors,  9  Id.  118. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Strong,  J. — We  are  not  convinced  that  the  appellee  is  account- 
able for  the  sura  of  $1627.75  with  which  the  appellant  seeks  to 
charge  him.  He  had  purchased  a  farm  from  his  wife's  father, 
during  her  lifetime,  and  had  paid  all  the  purchase-money  except 
$3627.75.  Of  this  sum  the  father-in-law  remitted  $1627.75, 
and  took  a  bond  for  the  remainder.  At  the  same  time,  probably, 
he  made  the  following  entry  in  his  family  book :  "  April  4th 
1853.     Sarah  Mast,  Dr.  to  cash  paid  her  in  the  purchase  of  the 

Eroperty  which  they  now  live  on,  $1627.75."  Sarah  Mast  was 
is  daughter,  and  the  wife  of  Owen  B.  Good,  the  accountant. 
It  would  be  going  very  far,  in  our  opinion,  were  we  to  hold 
that  this  transaction  made  the  husband  a  debtor  to  the  wife  for 
the  sura  which  the  father-in-law  remitted  on  the  purchase  of 
the  farm ;  and  if  not  a  debtor,  he  is  not  chargeable  with  it  in 
administering  upon  her  estate.  No  doubt  the  father  intended 
that  the  amount  should  be  deducted  from  the  daughter's  share 
in  this  estate,  and  so  he  directed  by  his  will.  It  was  therefore 
an  advancement,  and  none  the  less  so  because  made  to  the  hus- 
band of  the  daughter.  It  was  the  father's  mode  of  benefiting 
the  daughter,  by  enabling  her  husband  to  procure  a  farm,  and 
by  his  will  she  was  charged  with  it  as  an  advancement.  Advance- 
ments to  a  married  daughter  in  gifts  to  her  husband  are  not 
uncommon.  Thus  in  Wentz  v.  Dehaven,  1  S.  &  R.  312,  a  release 
of  a  bond  and  mortgage  by  a  father-in-law  to  the  husband  of 
his  daughter,  was  held  to  be  an  advancement  to  her.  See  also 
Hayden  v.  Mentzer,  10  S.  &  R.  333,  11  Iredell  68,  1  Gray  587. 
In  Ilayden  v.  Mentzer,  Chief  Justice  Tilghman  said,  "  It  has 
been  denied  that  a  father  may  make  an  advancement  to  his 
daughter,  within  the  meaning  of  the  Act  of  Assembly,  by  con- 
veyance of  land  to  her  husband  in  fee,  just  as  he  may  make  an 
advancement  by  paying  a  sum  of  money  to  her  husband.  It  is 
the  property  of  the  father,  who  may  advance  his  daughter  in 
what  manner  he  pleases,  and  he  may  think  it  most  for  her 
interest  to  place  the  property  under  the  absolute  control  of  the 
husband." 

IIow,  then,  can  this  advancement  made  to  the  wife,  by  remit- 
ting a  part  of  the  debt  due  from  the  husband  to  the  father, 
become  a  debt  due  from  the  husband  to  the  wife  ?  Not,  certainly, 
in  consequence  of  any  undertaking  of  the  husband,  for  there 
was  none.  When  the  claim  for  the  purchase-money  of  the  farm 
was  remitted,  the  accountant  ceased  to  owe  the  $1627.75  to  his 
father-in-law,  and  he  assumed  to  pay  it  to  no  one  else.     If  any 
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debt  was  then  created,  it  was  the  debt  of  the  wife,  not  of  her 
husband.  The  donor  no  longer  considered  him  a  debtor.  The 
charge  in  the  family  book  was  made  against  the  wife ;  and  when, 
by  his  will,  subsequently  made,  the  father  directed  that  sum  to 
be  deducted  from  the  daughter's  share  in  his  estate,  the  charge 
and  the  direction  could  not  have  operated  as  an  assignment  of 
any  debt  of  the  husband  (as  contended  by  the  appellant),  for 
there  was  no  such  debt  in  existence  to  be  transferred. 

The  other  position  of  the  appellant,  that  the  husband  is  charge- 
able because  he  received  his  wife's  money,  and  there  is  no  proof 
that  it  ever  became  his,  is  equally  untenable.  It  assumes  what 
is  in  direct  conflict  with  the  facts.  The  J1627.75  never  was  her 
property.  It  belonged  to  her  father  until  it  was  acquitted  to 
the  husband.  The  cases  cited  to  show  that  the  money  of  a  wife, 
which  comes  into  the  hands  of  her  husband,  is  his  at  common 
law,  or  remains  hers,  according  to  his  intention  when  he  receives 
it,  and  that  since  the  Act  of  April  11th  1848,  it  is  presumed  to 
be  hers,  have,  therefore,  no  application  here.  Johnston  v.  John- 
ston's Administrators,  the  case  principally  relied  on,  is  totally 
unlike  this.  There  the  money  received  by  the  husband  belonged 
to  the  wife  when  it  came  into  his  hands.  Obtained  after  the  Act 
of  1848,  it  was  presumed  to  have  been  received  for  her.  She 
might  have  lent  it  to  her  husband,  and  he  would  have  been  under 
obligation  to  pay  it.  But  the  Act  of  1848  has  nothing  to  do 
with  property  which  never  was  the  wife's.  She  cannot  lend  to 
her  husband  what  she  has  not. 

It  follows  that  the  appellee,  as  administrator  of  his  wife's 
estate,  is  not  accountable  for  the  sum  in  controversy,  and  the 
decree  of  the  Orphans'  Court  was  correct. 

The  decree  is  affirmed. 


Haldeman  verstis  Haldeman. 

Estate  tail  created  by  Will. — Children^  when  a- word  of  Limitation. — 
Failure  of  luue^  Definite  and  Indefinite. — Testamentary  Trusts. 

1.  A  testator  by  will,  directed  his  executors  to  account  for  and  pay  over 
half-yearly  to  his  three  daughters,  **  and  to  each  of  them  during  tlieir  natural 
lives,  the  income  or  profit  arising  out  of  each  of  their  share  of  the  residup, 
and  after  the  death  of  either,  then  to  descend  and  go  to  the  child,  and  if 
children,  share  and  share  alike;  should  however  either  of  my  daughters  die, 
and  leave  no  lawful  issue,  then  such  share  or  portion  is  to  fall  back  again  to 
the  residue,  and  form  a  part  of  the  same."  Jleld,  that  the  daughters  took  an 
estate  tail  in  the  residue  of  the  testator's  estate,  which,  under  the  Act  of 
April  27th  1855,  became  an  estate  in  fee  simple. 

2.  Whenever,  in  the  devise  of  a  remainder  to  the  "child"  or  "children" 
of  the  first  taker,  it  clearly  appears  that  those  words  are  used  in  the  sense  of 
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"  i88ue"  or  "  heirs  of  the  body,"  they  are  to  be  treated  m  words  of  limitation, 
describing  lineal  succession  to  an  entail,  and  not  as  words  of  purchase  in  their 
usual  sense. 

3.  The  devise  being  to  the  daughters  for  life,  with  remainder  to  their 
children,  the  gift  would  lapse  in  default  of  issue,  for  the  testator  had  defined 
the  word  child  as  meaning  issue,  and  the  legal  consequence  of  a  lapse  in 

51/        "^.       default  of  issue  must  follow. 

in  _^_353  4.  There  was  no  such  trust  executed  by  the  will,  as  would  |)revent  the 

29l  operation  of  the  rule,  that  an  estate  for  life  with  remainder  to  the  issue  of  the 

37gQ    iitS         first  devisee,  is  an  estate  tail  in  law. 

Error  to  the  Common  Pleas  of  Lancaster  county. 

This  was  an  amicable  action  in  covenant  entered  March  5th 
1860,  in  which  Susan  F.  Haldeman  was  plaintiff  and  Paris  Halde- 
man defendant,  wherein  the  following  case  was  stated  for  the 
opinion  of  the  court  in  the  nature  of  a  special  verdict. 

Jacob  M.  Haldeman,  the  father  of  Susan  F.  Haldeman,  on  the 
4th  day  of  March  1854,  made  his  last  will  and  testament,  which, 
he  having  died  December  16th  1856,  was  proved  December  20th 
1856,  and  contains  inter  alia  the  following  provisions,  to  wit: — 

"  The  residue  of  my  estate,  real,  personal,  and  mixed  (being 
much  the  largest  portion),  I  devise,  leave,  and  will  to  all  my 
children,  share  and  share  alike,  with  this  reservation  in  regard 
to  my  three  daughters,  Sarah,  Mary,  and  Susan,  I  will,  direct, 
and  charge  my  executors  or  the  survivors  of  them,  to  account 
for  and  pay  over  half-yearly  to  Sarah,  Mary,  and  Susan,  and  to 
each  of  them,  during  their  natural  lives,  the  income  or  profit 
arising  out  of  each  of  their  share  of  the  residue,  and  after  the 
death  of  either,  then  to  descend  and  go  to  the  child,  and,  if 
children,  share  and  share  alike.  Should,  however,  either  of  my 
daughters,  Sarah,  Mary,  or  Susan,  die,  and  leave  no  lawful  issue, 
then  such  share  or  portion  is  to  fall  back  again  to  the  residue 
and  form  a  part  of  the  same.  And  whereas  it  has  pleased  Provi- 
dence to  spare  my  life  until  my  family  have  arrived  at  an  age 
competent,  I  hope,  and  willing  to  take  charge  of  my  estate,  pay 
all  my  just  debts,  settle,  manage,  and  conduct  the  same  to  the 
best  interest  of  all  concerned ;  and  having  such  entire  confidence 
in  my  hereinafter  named  executors,  my  will  and  desire  is  to 
invest  them  with  full  power  over  my  estate,  to  sell  and  make  title, 
to  purchase  or  exchange  real  estate,  to  invest  in  stocks  or  other 
securities,  when  and  where  deemed  most  to  the  interest  of  my 
estate.*' 

The  said  Mary  is  a  married  woman  with  children,  Sarah  a 
widow  without  children,  and  Susan,  the  plaintiff,  is  unmarried. 

The  children,  devisees  and  executors  of  said  Jacob  M.  Halde- 
man made  an  amicable  partition  and  division  of  the  real  estate, 
and,  on  the  19th  of  February  1857,  deeds  were  made  to  each  by 
all  the  others,  for  his  or  her  share,  the  deeds  to  Susan  F.  Halde- 
man reciting  the  clause  of  the  will  relating  to  the  residue  as 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  81 

[Haldeman  v.  Haldemftn.] 

hereinbefore  giyen,  and  containing  also  the  following  proyision, 
to  wit : — 

^^  To  have  and  to  hold  the  said  hereditaments  and  premises 
hereby  granted  or  mentioned  or  intended  so  to  be,  with  the 
appurtenances,  to  the  said  party  of  the  second  part,  her  heirs  and 
assigns  for  ever,  as  and  for  the  same  estate  and  interest,  and 
subject  to  the  same  uses  and  limitations  contained  and  prescribed 
in  the  will  of  the  said  Jacob  M.  Haldeman,  her  deceased  father, 
and  for  no  other  or  greater  estate.*' 

The  said  Jacob  M.  Haldeman  died  seised  of  the  house  and  lot 
hereinafter  described,  which  is  part  of  the  property  conveyed 
to  the  said  Susan  F.  Haldeman. 

On  the  24th  of  January  1860,  the  said  Susan  F.  Haldeman, 
and  the  said  Paris  Haldeman,  entered  into  a  contract  in  writing 
by  which  the  said  Susan  F.  Haldeman  agreed  to  sell  and  convey 
in  fee  to  the  said  Paris  Haldeman,  in  consideration  of  the  sum 
of  $1000,  on  or  before  the  24th  day  of  February  1860,  "  the 
house  and  lot  of  ground  on  the  north-west  side  of  Locust  street 
and  between  Front  and  Second  streets,  in  the  borough  of  Columbia 
aforesaid,  bounded  on  the  south-east  by  said  Locust  street,  south- 
west by  property  of  Frederick  S.  Bletz,  north-west  by  property 
of  M.  D.  Wilson,  and  north-east  by  other  property  of  the  grantor, 
being  the  property  known  as  No.  1,  Mechanics'  Row,  and  con- 
taining in  front  fifteen  feet  and  in  depth  one  hundred  feet,  being 
a  part  of  the  premises  which  the  executors  and  children  ana 
devisees  of  Jacob  M.  Haldeman,  deceased,  granted  and  conveyed 
to  the  said  Susan  F.  Haldeman  by  deed  dated  February  19th 
1857." 

On  said  24th  day  of  February  1860,  the  said  Susan  F.  Halde- 
man, in  pursuance  of  said  agreement,  executed  and  tendered  to 
the  said  Paris  Haldeman  a  deed  in  fee  for  said  house  and  lot  of 
ground  above  described. 

The  said  Paris  Haldeman  expressed  his  willingness  to  perform 
his  contract,  in  case  the  said  Susan  F.  Haldeman  could  make  him 
a  good  and  marketable  title  in  fee  simple  to  the  premises ;  but  he 
refused  to  accept  the  title  tendered,  alleging  that  the  said  Susan 
F.  Haldeman  had  only  a  life  estate  therein,  and  could  not  make 
a  good  and  marketable  title  in  fee,  according  to  the  terms  of  the 
agreement. 

If  it  be  the  opinion  of  the  court  that  the  plaintiff  is  seised  of 
a  fee  simple  estate  under  her  father's  will,  then  judgment  to  be 
entered  for  the  plaintiff  for  the  sum  of  $100 ;  otherwise,  judg- 
ment to  be  entered  for  the  defendant,  the  costs  to  follow  the 
judgment,  and  either  party  may  sue  out  a  writ  of  error  to  the 
next  term  of  the  Supreme  Court,  without  oath  or  bail. 

March  31st  1860,  the  executors  of  J.  M.  Haldeman,  deceased| 
asked  leave  to  join  in  defending  the  suit,  which  was  agreed  to* 
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The  court  below  (Hayes,  P.  J.),  on  argument,  directed  judg- 
ment to  be  entered  in  favour  of  plaintiff  for  §100. 

The  case  was  thereupon  removed  into  this  court  by  the  defend- 
ant and  the  executors  of  J.  M.  Haldeman,  who  assigned  for  error 
the  entry  of  judgment  as  above  stated. 

Thaddeus  Stevens  and  Thomas  E.  Franklin^  for  plaintiff  in 
error. — That  the  whole  of  the  clause  in  the  will  of  deceased  taken 
together  indicates  a  clear  intention  to  invest  three-sixths  of  the 
residuary  estate  in  the  executors  during  the  lives  of  his  three 
daughters  respectively,  in  trust  to  pay  to  each  of  them  during 
her  life  one-sixth  of  the  income  or  profit  arising  therefrom,  and 
after  her  death  to  give  it  to  her  child  or  children,  if  more  than 
one,  share  and  share  alike ;  and  if  either  died  without  leaving 
lawful  issue,  then  to  direct  that  such  share  or  portion  should  fall 
back  again  to  the  residue  of  his  estate.  That  there  was  no 
entailment,  because  at  her  death  the  share  was  to  be  divided 
among  her  children,  share  and  share  alike.  That  the  word 
"children"  must,  in  this  case,  be  construed  according  to  its 
ordinary  import  as  a  word  of  purchase  and  not  of  limitation,  and 
^' dying  without  issue**  to  be  referred  to  a  definite  period — the 
death  of  the  daughter  of  testator :  citing  Gretton  v.  Howard,  1 
Merivale  448;  6  Taunt.  94,  reported  in  1  E.  C.  L.  R.  320; 
Bruce  v.  Bainbridge,  5  Moore ;  2  Brod.  &  Bing.  123 ;  6  E.  C. 
L.  R.  43 ;  Findlay  v.  Biddlo,  3  Binn.  139 ;  Abbott  v.  Jenkins,  10 
S.  &  R.  296 ;  EUett  v.  Paxson,  2  W.  &  S.  418.  They  argued 
further  that  the  general  words  in  the  first  clause  of  the  will,  by 
which  the  estate  was  given,  did  not  destroy  the  effect  of  the  sub- 
sequent limitations,  but  were  restrained  by  them,  and  limited  the 
estate  given  to  each  of  the  daughters  to  an  estate  for  life: 
Turbett  v.  Turbett,  3  Yeates  187.  The  Act  of  April  8th  1833, 
which  provides  that  a  devise  of  real  estate  shall  pass  testator's 
whole  estate,  marks  this  exception  by  enacting,  **  Unless  it 
appear  by  a  devise  over,  &c.,  that  testator  intended  to  devise  a 
less  estate.**  It  is  neither  sound  law  nor  good  logic  first  to  cut 
the  clause  of  the  will  in  two,  and  from  the  first  section  alone 
imply  a  fee  simple  on  the  presumed  intent  of  the  testator,  and 
by  force  of  the  Act  of  1833,  and  having  established  that,  to 
destroy  the  second  section  and  declare  it  inoperative  and  void  as 
being  inconsistent  with  the  nature  and  quality  of  the  estate  given 
by  inference  in  the  first  of  the  same  clause  of  the  will,  contrary 
to  the  words  and  spirit  of  the  exception  contained  in  the  Act  of 
1833.  The  right  of  a  testator  to  carve  a  life  estate  out  of  the 
inheritance,  and  protect  the  latter  from  alienation  by  encum- 
brance by  the  grantor  for  loss,  cannot  be  denied,  and  where  this 
intention  is  manifest  it  should  be  carried  out  by  the  court. 
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J.  C  Kunkle  and  H,  M.  Norths  for  defendant  in  error,  con- 
tended, that  the  estate  taken  by  Susan  under  this  will,  is  a  fee 
simple,  because  as  the  words  in  the  first  paragraph  prior  to  Act 
of  1855,  would  have  made  an  entailment  by  that  act,  they  are 
enlarged  to  an  estate  in  fee,  which  cannot  be  restrained  or  con- 
trolled by  the  second  paragraph — that  if  a  trust  is  created  by 
the  will,  it  is  without  purpose,  and  she  being  sui  juris,  is  entitled 
to  the  absolute  control  of  the  estate.  The  devise  of  the  residue, 
to  "all  my  children,  share  and  share  alike,"  would  give  to  each 
an  estate  in  fee :  Morrison  v,  Semple,  6  Binn.  94 ;  Foster  v, 
Stewart,  6  Harris  23;  Schriver  v.  Meyer,  7  Id.  87;  Act  of 
April  8th  1833,  §  9.  The  reservation  which  follows  vests  in 
the  executors  no  estate,  is  a  mere  suggestion  for  management, 
and  if  intended  as  a  restraint  on  the  devise,  is  inoperative  :  Reif- 
snyder  v,  Ilunter,  7  Harris  41 ;  Walker  v,  Vincent,  7  Id.  369 ; 
Hileman  v.  Bouslaugh,  1  Id.  353.  The  last  sentence  of  the 
paragraph  reduces  the  fee  simple  to  a  fee  tail,  which  entailment 
is  not  prevented  by  the  direction  that  at  the  death  of  the  devisee, 
the  property  shall  all  go  to  the  children,  but  makes  it  an  estate 
tail  general,  descending  to  all  the  children  generally  of  the  first 
taker.  Such  estates  are  not  included  in  the  Intestate  Act  of 
April  8th  1833,  regulating  descents  of  real  estate,  and  descend 
to  the  heirs  generally,  and  not  to  the  eldest  son :  Price  v.  Taylor, 
4  Casey  95 ;  Williams  v.  Leech,  4  Id.  89 ;  Maurer  v.  Marshall,  4 
Harris  380 ;  Vaughan  v.  Dickes,  8  Id.  509 ;  Amelia  Smith's  Ap- 
peal, 11  Id.  9 ;  Braden  v.  Cannon,  12  Id.  168 ;  Hansell  v.  Hub- 
bell,  12  Id.  244;  Rancel  v.  Cresswell,  6  Casey  158;  Criley  v. 
Chamberlain,  Id.  161;  Potts's  Appeal,  Id.  168. 

They  further  argued  that  the  limitation  over,  if  "  Susan  die 
and  leave  no  lawful  issue,"  was  founded  on  an  indefinite  failure 
of  issue :  Citing  4  Kent  Com.  274 ;  Braden  v.  Cannon,  12 
Harris  171 ;  Vaughan  v.  Dickes,  8  Id.  514 ;  2  Jarman  on  Wills. 

Even  if  the  devise  over  is  in  default  of  issue  living  at  the  death 
of  Susan,  it  would  be  an  estate  tail  general :  Price  v.  Taylor,  4 
Casey  107.  If  a  fee  tail  before  the  Act  of  1855,  it  is  now  by 
that  act  a  fee  simple. 

The  daughters'  shares  are  not  given  to  the  executors  in  trust, 
but  only  for  the  purpose  of  settlement. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Strong,  J. — By  the  clause  in  his  will  devising  the  residue  of 
his  estate,  the  testator  gave  to  his  sons  a  fee  simple.  But  it  is 
clear  that  he  did  not  intend  to  place  his  daughters  precisely  upon 
the  same  footing.  True,  there  are  general  words  of  devise  to 
all  his  children.  They  are  coupled,  however,  with  a  reservation 
as  to  the  shares  of  the  daughters.  The  rents,  issues  and  profits 
of  each  of  those  shares  are  given  to  the  daughter  for  her  natural 
4  Wr.— 3 
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life,  and  after  her  death,  the  share  is  required  to  descend  to  her 
child,  and  if  children,  to  them  share  and  share  alike.  The  will 
then  directs  that  if  either  of  the  daughters  should  die  and  leave 
no  lawful  issue,  the  property  shall  fall  back  into  the  residue  of 
the  estate.  The  beneficial  interest  is  thus  limited  to  each 
daughter  for  her  natural  life.  It  is  not,  as  was  supposed  in  the 
court  below,  the  case  of  a  gift  in  fee,  with  a  subsequent  attempt 
to  take  away  some  of  the  qualities  of  a  fee,  or  to  direct  the 
manner  of  its  enjoyment.  This  will,  like  all  others,  must  be 
construed,  with  every  part  of  it  in  view,  and  so  as  to  give  effect 
to  the  testator*8  whole  intention,  unless  it  be  in  part  contrary  to 
law,  or  impossible.  The  construction  given  by  the  court  below 
ignores  no  inconsiderable  portion  of  the  testator's  language. 
Although  it  is  true  that  a  testator,  after  having  given  a  fee  simple, 
cannot  denude  it  of  its  nature  and  properties ;  in  other  words, 
cannot  make  a  fee  something  else  than  that  which  the  law  recog- 
nises as  such,  yet  he  may  devise  a  less  estate. 

He  may  restrain  the  generality  of  a  devise,  by  subsequent  ex- 
pressions, and  convert  that  which  otherwise  would  have  been  a 
fee  simple  into  an  inferior  interest ;  and  more  frequently  in  this 
mode  than  in  any  other  is  a  particular  estate  given.  A  reduc- 
tion of  the  quantum  of  the  gift  is  allowable,  while  all  attempted 
alterations  of  its  qualities  must  prove  inoperative.  Even  the 
Act  of  Assembly  which  enacted  that  all  devises  of  real  estate 
shall  pass  the  whole  estate  of  the  testator  in  the  premises  de- 
vised, although  there  be  no  words  of  inheritance  or  perpetuity, 
recognises  the  power  of  a  testator  to  restrict  the  generality  of 
his  gift,  for  it  adds,  "unless  it  appears  by  a  devise  over,  or  by 
words  of  limitation,  or  otherwise  in  the  will,  that  the  testator 
intended  to  devise  a  less  estate.'*  Here,  there  is  not  only  an 
express  limitation  of  the  duration  of  the  estate  to  the  natural 
life  of  the  daughters,  but  a  remainder  over,  immediately  after 
the  decease  of  each  daughter  to  her  child  or  children,  with  a 
direction  that  on  the  death  of  such  daughter  without  leaving  law- 
ful issue,  the  property  devised  shall  fall  back  to  the  residue  of 
the  testator's  estate,  and  form  part  of  the  same.  In  other  words, 
the  will  directs  that  the  devise  shall  lapse  in  case  the  daughter 
shall  die  without  leaving  lawful  issue. 

But  though  the  will  cannot  be  construed  as  giving  to  the 
daughters,  directly,  a  fee  simple  in  that  portion  of  Mr.  Halde- 
mau's  estate  which  he  denominated  as  the  residue,  yet  if  an 
estate  tail  was  given  to  them,  it  becomes  a  fee  simple  by  virtue 
of  our  Act  of  Assembly  of  April  27th  1855,  §  1,  P.  L.  368. 
It  is  necessary,  therefore,  to  inquire  what  was  the  extent  of  the 
interest  given. 

The  devise  was  to  each  of  the  daughters  for  life,  with 
remainder  to  the  child  or  children  of  the  first  taker,  share  and 
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share  alike,  but  without  any  superadded  words  of  limitation. 
The  words  "  child  or  children/*  by  which  the  remainder-men  were 
described,  are,  in  their  usual  sense,  words  of  purchase,  and  are 
always  so  regarded  unless  the  testator  has  unmistakcably  used 
them  as  descriptive  of  the  extent  of  the  estate  given,  and  not  to 
designate  the  donees.  But  they  may  be  used  as  words  of  limi- 
tation. Mr.  Hayes,  in  his  Elementary  Essay  (page  35),  asserts 
that  the  rules  of  construction  freely  permit  the  use  of  the  words 
"heirs  of  the  body,*'  or  "issue,**  in  the  limited  sense  of 
"children,"  in  the  comprehensive  sense  of  "heirs  of  the  body;** 
those  rules,  or  rather,  the  fundamental  principle  of  legal  in- 
terpretation requiring  only  a  clear  explanation  to  justify  a  de- 
parture from  the  ordinary  meaning,  imposing  on  those  who  would 
translate  the  term,  the  onus  of  producing  an  express  warrant 
under  the  hand  of  the  author  of  the  gift.  Wherever,  therefore, 
in  the  devise  of  a  remainder  to  the  "  child'*  or  "  children"  of 
the  first  taker,  it  is  thus  made  clearly  to  appear  that  those  words 
are  used  in  the  sense  of  "issue,'*  or  "heirs  of  the  body;"  they 
are  to  be  treated  as  describing  lineal  succession  to  an  entail. 
Gases  are  numerous  of  devises  to  one  for  life,  or  for  life  only, 
with  remainder  to  his  "son,"  or  "first  son,"  or  "eldest  son,**  ia 
the  singular  number  (all  properly  words  of  purchase),  with  a 
devise  over  in  default  of  issue  of  the  first  taker,  in  which  he  has 
been  held  to  take  an  estate  tail,  in  order  to  let  in  other  sons, 
who,  without  such  a  construction,  would  have  been  excluded. 
The  estate  tail  has  been  implied  from  the  devise  over,  and  the 
word  "son,**  or  "eldest  son,**  has  been  elevated  into  a  generic 
term,  embracing  the  whole  line  of  male  lineal  succession,  and 
therefore  a  word  of  limitation.  Mr.  Hayes  has  collected  some 
of  these  in  his  third  table.  For  similar  reasons,  limitations  of  a 
remainder  to  an  unborn  child  or  son  of  the  first  taker,  have  been 
held  evincive  of  an  intention  to  use  the  word  "son'*  or  "child," 
in  the  sense  of  "heir  of  the  body:'*  Smith  on  Ex.  Int.  637. 
These  cases  are  important  as  showing  that  a  manifest  intent  to 
use  a  word  of  purchase  to  express  limitation,  will  be  allowed  to 
prevail. 

Now,  if  this  will  be  examined,  it  seems  quite  plain  that  the 
testator  employed  the  words  "  child,**  "children,"  and  "issue," 
indiscriminately,  and  all  of  them  as  meaning  an  entire  line  of 
lineal  descent.  He  devised  to  each  of  his  daughters  for  life, 
remainder  to  descend  to  the  child  or  children,  and  the  gift  to 
lapse  if  the  daughter  should  die  and  leave  no  lawful  issue.  The 
intent  that  the  devise  shall  not  lapse  while  lawful  issue  of  tho 
daughter  remains,  is  evident.  It  is  also  evident  that  the  point 
of  time  when  the  testator  intended  the  estate  given  to  tho 
daughter  and  to  her  child  or  children  to  cease,  and  when  the 
property  was  intended  to  fall  into  the  residue  of  his  estate,  is 


Digitized  by 


Google 


36  SUPREME  COURT  IHarruhurg^ 

[Haldeman  v.  Haldeman.] 

the  same.  The  termination  of  the  estate  and  the  lapse,  'were  in 
his  mind  contemporaneous.  Here  he  uses  the  words  child, 
children,  and  issue,  as  meaning  the  same  thing.  And  we  think 
he  used  them  all  as  meaning  "heirs  of  the  body,'*  and  not  as 
descriptive  merely  of  individuals.  I  am  aware  that  the  general 
rule  is,  that  when  an  express  limitation  to  a  particular  class  of 
issue,  by  an  appropriate  term  of  designation,  as  "son," 
"daughter,"  "children,"  is  followed  by  the  words  "in  default 
of  issue,"  or  others  kindred  thereto,  introducing  an  ulterior 
devise,  these  words  are  referable  to  the  object  of  that  limitation, 
and  not  to  an  indefinite  failure  of  issue.  They  ordinarily  do 
not  refer  to  issue  at  large,  and  therefore  do  not  commonly  fur- 
nish ground  for  an  impli^cation  of  an  estate  tail  in  the  first  taker. 
See  cases  collected  in  2  Jarman  on  Wills  368.  To  this  rule, 
however,  there  are  many  exceptions,  and  it  is  never  applied 
when  the  word  '^children"  is  evidently  intended  to  define  an 
entire  line  of  succession. 

We  thitik  it  does  not  apply  in  this  case.  Here  is  no  devise 
over  after  the  land  "  descends'*  to  the  child  or  children.  The 
phrase,  "  should,  however^  either  of  my  daughters,  Sarah,  Mary, 
or  Susan,  die,  and  leave  no  lawful  issue,"  is  not  introductory  to 
any  ulterior  devise.  Manifestly,  the  only  purpose  of  the  testator, 
expressed  in  the  sentence  containing  it,  was  to  declare  anew  the 
duration  of  the  interest  he  had  previously  given.  In  doing  so, 
he  has  defined  the  sense  in  which  he  had  used  the  words  child 
and  children,  and  shows  an  intent  to  express  hereditable  succes- 
sion. For  if  in  this  will,  the  word  "issue"  means  "child"  or 
"  children,"  instead  of  those  words  meaning  "  issue"  in  the  sense 
of  "heirs  of  the  body,"  the  devise  must  lapse  on  the  death  of 
any  of  the  daughters  without  leaving  a  child,  though  she  should 
leave  a  grandchild.  This  was  not  clearly  the  testator's  intention. 
The  true  construction  of  the  will  then  is,  that  it  devises  to  the 
daughters  for  life,  with  remainder  to  their  issue,  and  in  default 
of  issue  the  gift  is  to  lapse.  This  is  only  because  the  testator 
has  defined  the  word  child  as  meaning  issue.  The  devise  is  then 
an  estate  tail,  which,  under  our  Act  of  1855,  is  to  be  construed 
as  a  fee  simple.  We  do  not  think  that  any  such  trust  was 
created  by  the  will  as  to  prevent  the  operation  of  the  rule  that 
an  estate  for  life  with  a  remainder  to  the  issue  of  the  first 
devisee,  is  an  estate  tail  in  law. 

The  judgment  is  affirmed. 
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Conveyance  of  Estate  in  Expectancy. — Mortgage  of   Wife* 9   expected 
Interest  in  Jier  Father's  Estate,  for  Debt  of  Husband,  invalid. 

1.  A  married  woman  ^ve  a  mortgaj^e  to  a  creditor  of  her  husband's,  of 
**  all  the  estate,  right,  title,  and  interest,"  to  which  she  would  be  entitled  in 
her  father's  estate,  on  his  death,  and  also  covenanted  with  her  hu.sband  '*  to 
stand  seised  of  said  estate,  right,  title,  and  interest,  to  the  uf^e  of  the  mort- 
gagee and  his  heirs,  and  to  make  further  assurances."  The  mortgage  was 
given  for  the  sole  purpose  of  securing  a  prior  debt  of  the  husband's,  and  no 
consideration  was  received  by  her  or  given  by  the  mortgagee.  After  the 
death  of  the  father,  the  mortgagee  claimed  her  share  of  the  real  estate.  Held, 
that  he  was  not  a  purchaser  fur  value,  and  that  the  mortgage  did  not  enable 
him  to  hold  against  her,  tlie  share  of  her  father's  lands,  which  descended  to 
her  at  his  death. 

2.  Where  a  deed  does  not  undertake  to  convey  an  existing  estate,  and  the 
•ubject  of  the  grant  is  only  an  expectancy,  the  deed  is  executory  only,  and 
nothing  more  than  a  covenant  ft)r  future  conveyance;  for  the  grant  and  the 
covenant  contemplate  the  assurance  of  an  estate  which  might  possibly  be 
thereafter  acquired,  either  by  descent  or  will,  an  assurance  necessarily  future, 
and  ino^>erative  at  law. 

3.  Though  a  conveyance  of  an  expectancy,  as  such,  is  impossible  at  law, 
yet  it  may  be  enforced  in  equity  as  an  executory  agreement  to  convey,  if  it  be 
sustained  by  a  sufficient  consideration. 

Error  to  the  Common  Pleas  of  York  county. 

This  was  a  scire  facias  to  November  Term  1860,  in  the  name 
of  the  Commonwealth,  for  the  use  of  Lucinda  Jay,  wife  of  Charles 
E.  Jay,  against  Ilenrj  Bayler,  on  a  recognisance  entered  into  by 
him  in  the  Orphans*  Court  of  said  county,  with  surety  as  heir  at 
law  of  Jacob  Bayler,  deceased,  to  pay  to  the  other  heirs  of  the 
decedent  their  respective  shares  out  of  a  certain  portion  of  the 
real  estate  late  of  deceased. 

The  case  was  this : — 

On  the  30th  day  of  August  1855,  on  the  application  of  Charles 
E.  Jay,  husband  of  Lucinda  Jay,  who  was  a  daughter  of  Jacob 
Bayler,  the  Court  of  Common  Pleas  of  York  county  issued  a 
commission  to  inquire  into  the  lunacy  of  Jacob  Bayler,  who  was 
then  confined  in  the  State  Lunatic  Asylum  at  Harrisburg,  under 
which  it  was  found  that  he  was  a  lunatic  and  had  no  lucid  inter- 
vals, and  that  ho  was  seised  of  certain  real  estate,  and  possessed 
of  certain  personal  estate.  The  inquisition  was  reported  to  the 
Court  of  Common  Pleas,  and  confirmed  on  the  9th  day  of  No- 
vember 1855. 

Jacob  Bayler  remained  in  the  same  condition  up  to  the  time 
of  his  death,  which  took  place  on  the  7th  day  of  July  1857. 
Henry  Bayler,  who  was  a  son  of  Jacob  Bayler,  was  appointed 
committee  of  his  father.     On  the  1st  day  of  July  1857,  Charles 
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E.  Jay  and  his  wife  Lucinda  executed  a  paper  of  that  date, 
which  they  acknowledged  on  the  1st  day  of  July  1857,  by  which 
— in  consideration  of  one  dollar,  and  for  the  purpose  of  securing 
.to  Henry  Bayler  the  payment  of  Charles  E.  Jay's  indebtedness 
to  him,  amounting  to  $1487,  with  interest  from  that  date — they 
granted,  bargained,  and  sold  ^^  Henry  Bayler,  his  heirs  and 
aissigns,  *'all  the  estate,  right,  title,  and  interest,  in  law  or 
equity,  to  which  said  Lucinda  will  become  entitled  on  the  death 
of  her  father,  Jacob  Bayler,  of  York,  Pennsylvania,  in  his  estate, 
real,  personal,  and  mixed,  by  will,  descent,  or  otherwise,  &c.*' 
The  conveyance  contained  the  joint  and  several  covenant  of  the 
grantors  to  stand  seised  of  the  estate  granted,  to  the  use  of 
Henry  Bayler,  and  for  further  assurances  and  conveyances  of 
the  same.  The  paper  was  acknowledged  by  Mrs.  Jay  and  her 
husband — separately  by  her — and  it  was  duly  recorded  on  the 
2d  day  of  July  1857. 

After  the  death  of  Jacob  Bayler,  proceedings  in  partition  in 
the  Orphans*  Court  were  duly  had  in  regard  to  his  real  estate, 
No.  1  of  which  was  valued  at  $4600,  and  accepted  by  Henry 
Bayler,  who  entered  into  a  recognisance,  with  surety,  to  pay  to 
the  widow  her  interest  annually,  and  to  the  other  heirs  their 
shares  of  the  amount  of  the  valuation.  The  share  of  Mrs.  Jay, 
after  deducting  expenses,  was  31003.11,  payable  on  the  6th  day 
of  November  1858,  with  interest  from  the  6th  day  of  November 
1857,  when  the  recognisance  was  entered  into,  and  the  further 
Bum  of  §501.55  at  the  widow's  death.  The  widow  died  on  the 
11th  day  of  June  1859.  This  suit  was  brought  on  the  above- 
mentioned  recognisance.  The  pleas  were  payment,  payment  with 
leave,  and  set-off. 

On  the  trial,  after  the  plaintiff  had  given  in  evidence  the 
record  of  the  recognisance  in  the  Orphans'  Court,  and  the  date 
of  the  death  of  the  widow,  the  defendant  gave  in  evidence  the 
whole  record  of  the  proceedings  in  lunacy,  evidence  that  Jacob 
Bayler  remained  without  lucid  intervals  until  his  death,  that  he 
died  July  7th  1857,  and  then  gave  in  evidence  the  conveyance 
above  referred  to. 

The  plaintiff  thereupon  offered  to  prove  that  so  much  of  the 
certificate  of  the  commissioner  as  alleges  that  Lucinda  Jay 
was  "  separate  and  apart  from  her  husband  by  me  examined," 
is  false  and  untrue,  and  that  Henry  Bayler  knew  it ;  that  she 
was  not  examined  separate  and  apart  from  her  husband,  but 
in  the  same  room  with  her  husband,  and  in  his  presence  and 
hearing,  and  in  the  presence  and  hearing  of  said  Henry  Bayler, 
the  grantee  in  said  alleged  mortgage,  who  was  also  present  in 
the  room  ;  and  that  said  acknowledgment  is  fraudulent  as  to  her 
rights,  in  representing  that  she  was  examined  separate  from  her 
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husband,  when  in  truth  and  in  fact  she  was  not,  and  the  grantee 
knew  it. 

This  offer  was  objected  to  as  incompetent  to  contradict  the 
certificate  of  the  commissioner,  and  because  the  only  evidence 
admissible  in  contradiction  of  such  certificate  is  evidence  of 
fraud  or  imposition.  The  court  admitted  the  evidence  and  sealed 
a  bill  of  exceptions. 

The  court  was  requested  by  defendant  to  charge  the  jury : — 

1.  That  a  married  woman  can  execute  a  valid  mortgage  of 
her  lands,  or  of  any  interest  in  them,  present  or  expectant,  to 
secure  the  payment  of  her  husband's  debts. 

2.  That  the  certificate  of  the  commissioner  before  whom  the 
acknowledgment  of  the  mortgage  was  taken,  in  the  absence  of 
any  fraud  or  imposition,  is  conclusive  as  to  the  fact  of  separate 
acknowledgment,  and  the  testimony  of  Mr.  Shipley  on  this  sub- 
ject is  to  be  disregarded. 

3.  That  the  words  "grant,  bargain,  and  sell,"  constitute  an 
implied  warranty  under  the  Act  of  Assembly,  and  such  a  war- 
ranty as  a  married  woman  is  bound  by,  as  far  as  relates  to  the 
estate  or  interest  conveyed;  and  if  the  acknowledgment  is  taken 
according  to  the  provisions  of  the  Act  of  Assembly,  she  is  estop- 
ped from  claiming  against  said  deed,  and  the  mortgage  given  in 
evidence,  in  this  case,  is  a  defence  to  the  extent  of  its  amount. 

4.  That  a  married  woman,  by  deed  of  conveyance  executed  as 
required  by  the  Acts  of  Assembly,  may  bind  her  interest  in  her 
lands  by  covenant  to  stand  seised  to  the  use  of  the  grantee, 
and  also  by  covenant  for  further  assurance  or  conveyance,  if 
required. 

Under  the  instructions  of  the  court  below  (Fisher,  P.  J.),  there 
was  a  verdict  and  judgment  in  favour  of  the  plaintiff  for  $1749.79. 
Whereupon  the  defendant  sued  out  this  writ,  and  assigned  here 
as  cause  for  reversal  the  following  matters,  viz.  :— 

1.  The  court  erred  in  charging  the  jury,  that  Mrs.  Jay  could 
not  make  a  mortgage  which  would  encumber  the  real  estate  which 
she  expected  to  inherit  from  her  father  at  his  death. 

2.  That  she  could  not  enter  into  a  valid  covenant  to  stand 
seised  of  the  estate  to  the  use  of  the  mortgagee,  or  for  further 
assurance  of  the  premises  to  the  grantee. 

3.  That  the  defendant  could  not  set  off  the  amount  of  the 
mortgage  against  the  plaintiff's  claim. 

4.  In  admitting  evidence  to  contradict  the  commissioner's  cer- 
tificate of  the  separate  acknowledgment  of  the  mortgage  by  Mrs. 
Jay,  in  the  absence  of  proof,  offer  of  proof,  or  even  allegation  of 
fraud  or  imposition. 

5.  In  saying,  in  answer  to  the  defendant's  third  point,  that 
Mrs.  Jay  was  not  estopped  from  denying  the  implied  warranty 
jof  the  words  "  grant,  bargain,  and  selL" 
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E.  Chapin  and  E.  H.  Weisery  for  plaintiff  in  error — ^Either  it 
is  settled  law  in  this  state  that  expectancies  may  be  conveyed  in 
the  ordinary  way,  or  that  scarcely  any  cases  of  the  kind  have 
ever  occurred.  We  find  but  one,  McClure  v.  McClure,  Phila. 
Rep.  117,  where,  it  is  said,  "  there  is  nothing  in  the  law  to  pre- 
vent the  conveyance  of  a  mere  expectancy  or  possibility.*'  This 
case  is  even  stronger,  because  it  is  one  of  a  conveyance  of  all 
the  grantor's  present  and  expectant  interest  in  the  real  estate  of 
Jacob  Bayler,  which  in  that  case  was  of  all  the  present  and  ex- 
pectant interest  in  the  estate  of  W.  McClure,  deceased.  The 
expectancy  was,  in  that  case,  more  remote.  See  Smilie's  Estate^ 
10  Harris  133;  2  P.  Wms.  182;  Becky  r.  Newland,  Id.  191; 
Hobson  V.  Trevor,  Wethered  v.  Wethered,  2  Eng.  Ch.  Rep. ;  2 
Simons  183 ;  Harwood  v.  Tooke,  Id.  193 ;  Lyde  v,  Mynn,  8  Eng. 
Ch.  Rep.  406 ;  Trull  v.  Eastman,  3  Metcalf  121. 

The  words  "grant,  bargain,  and  sell,"  in  this  deed,  under  the 
Act  of  May  28th  1817,  create  an  express  covenant  to  Henry 
Bayler,  his  heirs,  for  an  indefeasible  fee  simple  estate.  The 
other  party  is  estopped  by  this  deed :  4  Kent's  Com.  98.  Mrs. 
Jay  had  an  interest  in  her  father's  estate  at  the  date  of  this  con- 
veyance, subject  to  be  divested  at  the  will  of  the  father.  The 
course  which  this  property  would  take,  was  irrevocably  fixed  by 
his  hopeless  insanity,  which  continued  until  his  death.  This  right 
she  exercised,  when,  through  her  husband,  she  applied  for  the 
commission  of  lunacy. 

The  New  York  cases,  which  appear  to  be  in  conflict  with  this 
doctrine,  are  not  applicable,  because,  in  that  state,  livery  of 
seisin  is  a  necessary  element  of  conveyancing ;  and,  beside  this, 
those  that  have  been  cited  are  unlike  the  one  now  under  discus- 
sion, and  all  others  of  expectancy  from  ancestors. 

A  married  woman  is  deemed  a  feme  sole  as  to  her  right 
of  disposing  of  her  separate  property:  coverture  affecting  the 
manner  of  doing  so,  but  not  the  power.  If  so,  she  may  enter 
into  covenants  in  regard  to  it,  not  personal,  perhaps,  but  such  as 
will  estop  her  from  denying  the  effect  of  her  own  acts  of  owner- 
ship :  Jacques  v.  Methodist  Episcopal  Church,  Am.  Law  Jour., 
vol.  5 ;  2  Story's  Eq.,  §§  1401,  1391 ;  Paterson  v.  Robinson,  1 
Casey  81 ;  Black  v.  Galway,  12  Harris  134 ;  Demarest  v.  Wyn- 
koop,  3  Johns.  Ch.  Rep.  144 ;  Duffy  v.  The  Insurance  Company, 
J8  W.  &  S.  413 ;  Jamison  v.  Jamison,  3  Whart.  457 ;  Sheidel  v. 
Weishler,  4  Harris  134;  Cummings'  Appeal,  1  Jones;  Good- 
year V,  Rembaugh,  1  Harris  480.  A  mortgage  is  no  more  than 
a  contract  of  sale,  and  a  mortgage  executed  by  Sifeme  covert,  as 
proprietor,  in  the  manner  provided  by  law,  is  valid,  so  far  as 
the  property  is  concerned.  It  is  not  necessary  for  plaintiff's 
case  that  she  be  personally  bound  by  the  covenants  in  the  mort- 
gage ;  it  is  enough  that  her  liability  extends  to  what  she  cove- 
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Banted  for,  so  far  as  to  estop  her  from  denying  the  effect  of  her 
deed,  and  from  recovering  money  against  it :  see  Smilie's  E;5tate, 
10  Harris  130;  Lytle's  Appeal,  12  Casey  131. 

Even  as  an  assignment  of  a  chose  in  action,  it  is  effectual : 
Siter's  Case,  4  Rawle  468;  Webb's  Appeal,  9  Harris  248. 

The  acknowledgment  of  the  wife  cannot  be  contradicted  by 
parol  evidence,  except  in  case  of  fraud  or  imposition :  Watson 
V.  Baily,  1  Binn.  470;  Jourdan  v.  Jourdan,  9  S.  &  R.  2G8 ; 
Jamison  v.  Jamison,  3  Wh.  457 ;  Loudon  v.  Blythe,  4  Harris 
632.  Nothing  of  the  kind  is  pretended  here.  Her  act  was 
voluntary,  and  under  the  advice  of  her  counsel. 

V.  K.  Keesey^  for  defendant  in  error. — There  are  two  kinds 
of  possibilities  recognised  by  the  law,  viz.,  the  one  coupled  with 
an  interest,  the  other  a  mere  naked  possibility.  The  former  may 
descend,  or  be  conveyed — the  latter  not :  Roe  v.  Griffith,  1  W. 
Blacks.  606 ;  Jones  v.  Roe,  3  Term  Rep.  96 ;  Fearne  on  Rem. 
367-8;  Jackson  v.  Waldron,  13  Wend.  219;  Preston  on  Estates 
204 ;  Pelletine  v.  Jackson,  11  Wend.  120 ;  McCracken  v.  Wright, 
14  Johns.  194;  De  Haas  v.  Bunn,  2  Barr  385;  Wilson's  Estate, 
2  Id.  330. 

Nor  was  Mrs.  Jay's  estate  affected  by  the  lunacy  of  her  father. 
The  probability  of  her  inheriting  might  have  been  increased  by 
this  fact,  but  Jackson  v.  Waldron  rejects  the  consideration  of 
such  contingencies.  This  mortgage  was  not  valid  as  a  convey- 
ance. A  person  can  only  convey  that  which  he  possessess.  Nor 
can  it  operate  by  way  of  estoppel,  for  the  reason  given  in  Jack- 
son V.  Waldron,  and  Pelletine  v,  Jackson,  above  cited,  and  Jack- 
son v.  Vanderheyden,  11  Johns.  167. 

The  words  "grant,  bargain,  and  sell,"  are  not  binding  on  a 
feme  covert^  especially  when  the  mortgage  shows  that  she  had  no 
title.  The  Act  of  1770  contemplated  the  conveyance  of  an 
existing  estate,  not  a  mere  expectancy. 

If  no  conveyance,  it  was  not  within  the  recording  acts.  Many 
of  the  cases  cited  by  the  plaintiff  in  error,  are  of  executory 
contracts  between  parties  able  to  contract,  and  are,  therefore, 
not  in  point.  Others  refer  to  separate  estates  of  wife,  created 
by  deed  or  will,  while  others  relate  to  expectancies  of  an  entirely 
different  character  from  that  involved  in  this  case. 

This  mortgage  was  not  executed  according  to  the  requirements 
of  the  Act  of  1848.  There  was  no  previous  separate  acknow- 
ledgment by  her  in  favour  of  a  grantee  who  accepts  such  an 
instrument  in  good  faith.  The  certificate  of  acknowledgment  is 
conclusive ;  but  if  it  contain  a  false  statement  such  as  this  did, 
as  to  a  separate  examination  of  the  wife,  which  the  grantee  knew 
to  be  false,  or  which,  as  a  prudent  man,  he  might  have  known  on 
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inquiry,  it  may  be  contradicted  by  parol  evidence :  Loudon  tr. 
Blythe,  3  Casey  25 ;  4  Harris  532. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Strong,  J. — The  mortgage  given  by  Mrs.  Jay  and  her  husband 
to  Henry  Bayler,  was  not  a  pledge  or  conveyance  of  any  estate 
which  she  owned  at  the  time  of  its  execution.  Nor  did  it  profess 
to  assure  to  the  mortgagee  any  present  interest.  By  it  she  bar- 
gained and  sold  to  Henry  Bayler,  his  heirs  and  assigns,  "all 
the  estate,  right,  title,  and  interest,  in  law  or  in  equity,  to  which 
she  would  become  entitled  on  the  death  of  her  father,  Jacob 
Bayler,  in  his  estate,  real,  personal,  and  mixed,  by  will,  descent, 
or  otherwise."  She  also  covenanted  jointly  and  severally  with 
her  husband,  to  stand  seised  of  the  said  estate,  right,  title,  and 
interest,  to  the  use  of  Henry  Bayler  and  his  heirs,  and  to  make 
further  assurances.  Her  father  was  then  living.  In  his  estate 
she  had  no  property — no  interest.  The  subject  of  the  mortgage 
was,  therefore,  nothing  that  she  then  had.  It  was  a  mere  expect- 
ancy, and  the  instrument  of  mortgage  was  made,  not  for  any 
consideration  then  received  by  her,  or  parted  with  by  the  mort- 
gagee, but  solely  for  the  purpose  of  securing  a  prior  debt  of  her 
husband.  Such  being  the  facts  of  the  case,  and  Mrs.  Jay's 
father  having  since  died,  the  question  presented  is,  whether  the 
mortgage  is  efficacious  to  enable  the  mortgagee  to  hold  against 
her  the  share  of  the  father's  lands  which  descended  to  her. 

It  is  an  old  and  well  settled  rule  of  the  common  law,  that  a 
mere  possibility  cannot  be  conveyed  or  released ;  and  the  reason 
given  for  it  is  that  a  release  or  conveyance  supposes  a  right  in 
being:  Sheph.  Touch.  319;  Litt.,  §446;  1  Inst.  265  a;'Fitz- 
gibbon  234;  McCracken  v.  Wright,  14  Johns.  193;  Davis  v. 
Ilayden,  9  Mass.  514.  At  law,  therefore,  nothing  passes  by  a 
deed  of  land  of  which  the  grantor  is  only  heir  apparent.  Cer- 
tainly nothing  by  its  direct  operation.  And  this  is  as  true  of 
conveyances  which  operate  under  the  Statute  of  Uses,  as  of 
others.  In  such  cases  there  is  no  seisin  to  give  effect  to  the 
statute ;  and  without  seisin  a  conveyance  can  only  operate  as  a 
common  law  grant.  A  covenant  to  stand  seised  to  uses  of  land 
which  the  covenantor  shall  afterwards  purchase,  is  void  :  2  Saund. 
on  Uses  83.  A  man  cannot,  by  covenant,  raise  a  use  out  of 
land  which  he  hath  not :  Croke  Eliz.  401.  Recitals,  it  is  true, 
and  covenants,  may  conclude  parties  and  privies,  «and  estop  them 
from  denying  that  the  operation  of  the  deed  is  what  it  professes 
to  be.  And  when  a  deed  purports  to  pass  a  present  interest, 
recitals  and  covenants  have,  in  many  cases,  been  held  efficacious 
to  pass  to  the  grantee  an  interest  subsequently  acquired  by  the 
grantor.  But  when  the  deed  does  not  undertake  to  convey  any 
existing  estate,  when  the  subject  of  the  grant  is  only  an  expect- 
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ancy,  it  is  difficult  to  conceive  of  it  as  anything  more  than  a 
covenant  for  a  future  conveyance.  In  the  very  nature  of  things 
it  must  be  executory.  The  case  in  hand  is  an  apt  illustration. 
The  intention  of  the  parties  was  not  to  convey  any  immediate 
interest,  for  it  was  known  Mrs.  Jay  had  none.  The  grant  and 
the  covenants  alike  contemplated  an  assurance  to  the  mortgagee 
of  an  estate  which  might  possibly  thereafter  be  acquired  cither 
by  descent  or  will,  an  assurance  necessarily  future. 

But  though  a  conveyance  of  an  expectancy,  as  such,  is  impos- 
eible  at  law,  it  may  be  enforced  in  equity  as  an  executory  agree- 
ment to  convey,  if  it  be  sustained  by  a  sufficient  consideration. 
This  has  often  been  decided.  In  Hobson  v.  Trevor,  2  P.  Wms. 
191,  Lord  Chancellor  Macclesfield  compelled  an  execution  of  an 
agreement  in  marriage  articles,  to  convey  to  the  husband  a  third 
part  of  what  should  come  to  the  father  of  the  wife  on  the  death 
of  his  father ;  and  in  Beekly  v,  Newland,  2  P.  Wms.  182,  the 
same  chancellor  enforced  an  agreement  between  the  husbands  of 
two  presumptive  heirs  to  divide  equally  what  should  be  left  to 
either  of  them.  A  similar  agreement  was  enforced  also  in 
Wethered  v.  Wethered,  2  Sim.  183.  See,  also,  Lyle  v,  Wynn,  8 
Eng.  Cond.  Chanc.  406.  These  were  all  cases  of  executory 
agreements.  But  in  Varick  v,  Edwards,  11  Paige  290,  a  formal 
conveyance  of  a  possibility,  or  expectancy,  though  it  had  been 
ruled  inoperative  at  law,  was  held  good  in  equity.  And  in  Mc- 
WiUiams  et  ah  v.  Neely,  2  S.  &  R.  507,  Chief  Justice  Tilghman 
said,  that  '"if  one  enter  into  articles  to  convey,  in  case  subse- 
quent events  should  make  it  lawful,  there  could  be  no  doubt  that 
in  equity  he  would  be  decreed  to  convey  when  he  subsequently 
acquired  the  power."  And  he  added  he  did  not  think  the  case 
less  strong  because,  instead  of  entering  into  articles,  he  makes 
an  absolute  conveyance. 

Regarding  then  the  mortgage  made  by  Mrs.  Jay  of  the  estate 
which  she  expected  thereafter  to  inherit  from  her  father,  as 
inoperative  at  law,  and  valid  only  in  equity,  if  valid  at  all,  it  is 
next  to  be  seen  whether  a  chancellor  would  enforce  it.  That  he 
would  not,  unless  it  was  made  for  a  valuable  consideration,  will 
not  be  claimed.  The  equity  of  the  mortgagee,  if  any,  springs 
out  of  the  consideration,  and,  if  that  is  wanting,  he  will  vainly 
ask  the  aid  of  a  chancellor.  The  reason  why,  before  the  Act  of 
April  11th  1848,  the  husband's  voluntary  assignment  of  a  wife's 
chose  in  action,  did  not  destroy  her  right  of  survivorship,  although 
he  had  succeeded  to  her  dominion  over  the  chose,  was,  because  a 
chose  in  action  was  assignable  only  in  equity ;  and  an  assignee 
without  value  given,  was  regarded  as  destitute  of  equity.  In  his 
behalf,  therefore,  no  chancellor  would  move  to  enforce  the  assign- 
ment :  Hartman  v.  Dowdell,  1  Rawle  281.  It  is  not  to  be  doubted 
that  a  wife  may  mortgage  her  lands  for  her  husband's  debt,  by 
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uniting  with  him  in  the  instrument.     And  if  this  had  not  been 
a  mortgage  of  mere  expectancy,  it  would  have  been  good  with- 
out the  interposition  of  a  court  of  equity.     It  is  because  this 
mortgagee  must  come  into  such  a  court,  that  it  becomes  material 
to  inquire  whether  there  was  such  a  consideration  for  the  instru- 
ment as  to  induce  a  chancellor  to  interfere  to  give  it  effect.     It 
was  given  to  secure  an  antecedent  debt  of  the  husband.     No  new 
consideration  was  given  at  the  time  it  was  executed.     The  wife 
received  nothing — the  husband  received  nothing — the  creditor 
parted  with  nothing.     The  instrument  was,  therefore,  no  more 
than  a  collateral  security  given  for  an  old  debt  of  the  husband. 
As  between  Mrs.  Jay  and  Henry  Bayler,  he  was  not  a  purchaser 
for  value :  Petrie  v.  Clark,  11  S.  &  R.  377 ;  Walker  v.  Geise,  4 
Whart.  258 ;  Depeau  v.  Waddington,  6  Id.  220.     The  question, 
then,  is  reduced  to  this:  Will  a  court  of  equity  interfere  in 
favour  of  one  who  is  an  assignee  or  covenantee,  but  not  for  value, 
to  enforce  a  wife's  engagement  to  pay  an  old  debt  of  her  hus- 
band's ?    The  answer  is  plain.    If  it  will  not  decree  the  perform- 
ance of  an  ordinary  agreement,  not  founded  on  a  valuable  con- 
sideration, much  less  will  it  enforce  such  a  contract  against  a 
feme  covert,     A  creditor  of  the  husband,  who  asks  that  the  wife's 
estate  shall  be  applied  to  the  discharge  of  her  husband's  debts, 
must  show  a  legal  right  or  a  complete  equity.     It  is  by  no  means 
clear  that  a  married  woman  can,  by  any  form  of  conveyance, 
even  in  equity,  convey  the  estate  which  she  expects  to  inherit. 
I  know  of  no  case  in  which  such  a  conveyance  has  been  sustained, 
and  I  doubt  whether  it  is  authorized  by  the  Act  of  1770,  that 
established  the  mode  by  which  a  husband  and  wife  may  convey 
the  estate  of  the  wife.     There  are  decisions  in  other  states,  that 
when  a  married  woman,  in  conjunction  with  her  husband,  under- 
takes to  convey  her  land  with  covenants  of  warranty,  her  deed 
estops  her  from  claiming  an  after-acquired  title.     The  after- 
acquired  estate,  as  in  other  cases,  is  held  to  feed  the  estoppel : 
Nash  V.  Spofford,  10  Met.  192 ;   Hill's  Lessee  v.  West,  8  Ohio 
226.     Even  this,  however,  has  been  denied  in  New  York,  New 
Jersey,  and  New  Hampshire.     But  the  case  is  very  different 
where  the  wife  attempts  to  convey  and  warrant  land  which  she 
does  not  own,  but  something  which  she  hopes  or  expects  after- 
wards to  acquire.    It  may  be  doubted  whether,  to  do  such  an  act, 
all  common  law  disability  does  not  remain.     Whether  this  be  so 
or  not,  her  deed  is  no  more  than  an  executory  contract,  and,  if 
supportable  in  equity,  requires  a  valuable  consideration  to  give 
it  life.     There  having  been  none  for  the  mortgage  of  Mrs.  Jay 
— no  other  having  been  shown  than  a  precedent  debt  of  the  hus- 
band, which  the  instrument  was  given  to  secure,  the  Court  of 
Common  Pleas  committed  no  error  in  instructing  the  jury  thafc 
it  could  not  be  enforced  as  the  mortgage  of  the  wife. 
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This  view  of  the  case  makes  it  needless  to  consider  the  excep- 
tion taken  to  the  admission  of  evidence  to  contradict  the  com- 
missioner's certificate  of  the  wife's  separate  acknowledgment. 

The  judgment  is  affirmed. 


Blewett  versus  Coleman. 

Construction  of  Agreement  for  Partition  of  the  ^*  Cornwall  Estates.**-^ 
Trespass  hy  Lessee  of  Joint  Tenant  for  Injury  done  hy  a  Co-tenant  of 
Flaintiff's  Lessor, 

Parties  ovming  lands  jointlj  on  which  were  valuable  ore-hanks,  agreed  in 
1786  to  a  partition  into  three  parts,  to  be  "  allotted  with  regard  to  quantity 
and  gaality."  and  subsequently  in  1787  agreed,  that  the  ore-banks  should 
remain  undivided  and  held  in  common,  the  parties  interested  to  have  certain 
portions,  for  which  purpose  an  accurate  survey  of  the  ore  banks  and  hills  was 
to  be  made,  if  not  already  done ;  neither  party  to  *'  interfere  with  either  of 
the  others  at  any  mine-hill  opened  or  occupied  for  the  purpose  of  raining  iron 
ore."  To  this  was  added  a  supplemental  agreement,  which  provided  that  if 
the  veins  of  ore  should  extend  l^eyond  a  survey  lately  made  hy  Thomas  Clark\ 
the  parties,  their  heirs  and  assigns,  should  have  free  ingress,  Ac,  to  and  from 
said  hills,  free  liberty  to  dig  and  carry  away  ore  that  might  be  found  beyond 
said  survey,  without  doing  damage  to  the  iron-works  or  plantations.  Lender 
these  agreements  partition  was  made  of  all  the  estates  except  the  mino-hillH, 
which  were  supposed  to  be  included  within  the  Clark  survey. 

In  an  action  of  trespass  by  the  tenant  of  two  of  the  joint  owners,  ngainst 
certain  others  of  the  owners,  for  taking  and  carrying  away  a  quantity  of 
copper  ore,  which  he  bad  mined  from  the  base  of  one  of  the  hills  outside  of 
the  Clark  survey  as  relocated  by  one  Weidle,  it  was  held^ 

1.  That  under  the  agreement  of  August  30th  1787,  the  whole  of  the  mine 
hills  was  exempted  from  partition  and  was  to  be  held  in  common.  That 
either  of  the  parties  had  the  right  to  take  ore  tciihin  the  natural  boundaries  of 
the  three  mine-hills,  not  interfering  with  openings  made  by  either  of  the 
others,  and  without  doing  any  material  damage  to  the  iron-works  or  planta- 
tions ;  and  that  it  was  error  in  the  court  below  to  instruct  the  jury,  that  all 
of  the  mine-hills,  without  the  lines  of  the  Clark  survey,  passed  under  the 
amicable  partition  of  August  1787,  and  were  allotted  in  severalty  to  the 
parties  respectively. 

2.  That  the  alleged  Clark  survey  of  the  mine-hills,  not  produced  at  any 
time  on  the  trial  of  the  titles  involved  in  it,  not  satisfactorily  proved  to  have 
been  adopted  by  the  parties  to  the  original  agreements,  and  dependent  upon 
traditional  knowledge  by  which  it  had  been  relocated  by  surveyor  Weidle 
many  years  after  it  bad  been  made,  must  be  disregarded,  because  it  was  not 
a  stable  foundation  upon  which  the  titles  of  the  parties  could  safely  rest ; 
else  the  titles  would  aenend  upon  whether  or  not  the  jury  would  find  the 
Clark  survey,  as  a  question  of  met ;  which,  according  to  the  accidents  of  the 
trial,  might  be  found  by  one  jury,  and  not  found  by  the  next  jury  to  whom  it 
should  be  submitted. 

3.  That  the  Weidle  survey  being  but  a  relocation  of  the  Clark  survey  must 
be  set  aside  with  it:  and,  therefore,  the  question  cannot  arise  as  to  whether 
the  plaintiff  had  or  had  not  the  right  to  mine  outside  of  the  Weidle  lines. 

4.  That  the  Clark  and  Weidle  surveys  being  disregarded,  there  could  be  no 
question  as  to  the  right  of  plaintiff  or  his  lessors  to  take  out  copper  ore 
from  the  mine-hills,  though  iron  ore  only  was  referred  to  and  named  by  the 
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parties  in  the  original  agreements ;  for  they  owned  the  hills  and  all  the  oi^ 
they  contained,  as  an  estate  in  common  before  the  agreements  were  made, 
and  if  iron  ore  only  was  referred  to  therein,  the  property  in  the  other  ores 
remained  unchanged. 

5;  That  where  the  ore  had  been  mined  by  the  plaintiff  under  a  written  lease, 
for  a  term  not  then  expired,  executed  in  behalf  of  his  lessor,  the  question 
whether  his  tenancy  was  from  year  to  year  or  at  will  could  not  arise :  for, 
if  their  agent  had  authority  to  execute  the  lease  to  plaintiff,  or  if  his  authority 
being  defective  the  principal  had  ratified  it,  of  which  there  was  evidence,  then 
the  plaintiff  was  entitled  to  recover  against  the  defendant,  who,  as  tenant  in 
common  with  plaintiff's  lessor,  had  no  right  to  seize  the  ore  mined  by  plaintiff 
as  their  tenant:  but  that  if  he  had  no  lease  or  license  from  them,  he  was  not 
entitled  to  damages  as  against  Coleman. 

6.  That  the  interest  of  C.  B.  Grubb,  who  testified  on  the  part  of  defendant 
against  the  objection  of  the  plaintiff,  that  he  (Grubb)  was  not  aware,  when  on 
the  mine-hills  where  the  plaintiff  was  mining  at  the  time,  that  he  claimed  to 
do  so  under  authority  from  him,  was  so  balanced  that  it  was  not  error  to 
admit  him  as  a  witness. 

Error  to  the  Common  Pleas  of  Lebanon  county. 

This  was  an  action  of  trespass  vi  et  armU^  brought  March  16th 
1860,  by  Benjamin  Blewett  v,  Robert  W.  Coleman  and  Artemus 
Wilhelm,  to  recover  damages  for  taking  and  carrying  away  a 
quantity  of  copper  ore  which  had  been  mined  by  him  in  the 
Cornwall  Mine-Hills  of  Lebanon  county,  and  for  injuries  done  to 
the  shanties  and  shafts  which  he  had  erected  and  sunk  on  the 
premises,  under  a  lease  from  persons  claiming  to  own  certain 
rights  or  workings  in  said  ore-hills. 

The  defendants,  by  their  attorney,  entered  the  plea  of  not 
guilty,  to  which  Coleman  added  the  plea  of  Uberum  tenementuniy 
which  was  followed  by  a  replication  and  a  new  assignment.  After- 
wards an  assignment  and  special  plea  of  license,  and  a  special 
agreement  were  filed,  and  on  the  issues  thus  made  up  the  parties 
went  to  trial. 

The  material  facts  of  the  case,  as  contained  in  Coleman  v. 
Coleman,  7  Harris  100,  and  Coleman  v.  Grubb,  11  Id.  398,  and 
the  paper-books  of  the  parties,  are  substantially  as  follows : — ■ 

By  a  written  agreement  made  May  6th  1786,  between  Curtis 
Grubb,  Robert  Coleman,  J.  Yeates,  Edward  Burd,  James  Clem- 
son,  Joseph  Shippen,  Jr.,  and  Edward  Hand,  owners  of  the 
Cornwall  and  other  estates  in  Lebanon  county,  it  was  agreed 
that  partition  be  made  and  "that  the  ore-banks  belonging  to 
Cornwall  Furnace  be  divided  into  three  parts,"  which  were  to  be 
allotted,  having  regard  to  quantity  and  quality.  The  parties 
finding  that  this  agreement  could  not  be  carried  into  executiou 
without  injustice  to  some  of  them,  in  a  subsequent  agreement  of 
August  30th  1787,  agreed  that  the  ore-banks  should  "remain 
together  and  undivided  as  a  tenancy  in  common,  the  parties 
interested  to  have  certain  portions,  and  that  for  this  purpose  an 
accurate  survey  shall  be  made  of  the  said  ore  banks  and  hills," 
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If  not  already  done,  &c.,  and  also  that  neither  of  the  parties 
should  interfere  with  either  of  the  others  at  any  mine  hole 
opened  and  occupied  for  the  purpose  of  raising  iron  ore. 

A  supplemental  agreement  was  made  by  the  parties  on  the  same 
day,  providing  that  "  as  it  may  so  happen  that  veins  of  ore  may 
extend  beyond  the  limits  of  the  gurvey  made  lately  by  Thoma% 
Clark^  it  is  hereby  expressly  declared  and  agreed  that  Burd 
Grubb,  Henry  Bates  Grubb,  and  Robert  Coleman,  and  their 
respective  heirs  and  assigns,  shall  have  full  liberty  and  privilege 
of  ingress,  egress,  and  regress,  to  and  from  the  said  mine  hills, 
and  shall  have  free  and  uninterrupted  liberty  and  power  to  dig, 
sink  shafts,  drive  drifts,  raise  and  carry  away  any  ore  that  may 
be  found  to  extend  beyond  the  limits  of  the  said  survey,  without 
doing  any  material  damage  to  the  iron  works  or  plantations," 
and  also  that  the  privileges  of  the  water  should  be  secured  to  the 
use  of  Curtis  Grubb  and  Robert  Coleman,  their  heirs  and  assigns 
for  ever. 

Under  these  agreements  an  amicable  partition  was  made  of 
all  the  estates,  except  the  mine-hills,  which  were  the  undivided 
estate,  and  supposed  to  be  included  within  the  lines  of  the  Clark 
survey. 

Some  time  in  1860,  Blewett,  claiming  to  be  a  tenant  of  E.  B. 
Grubb  and  C.  B.  Grubb,  under  lea.se  from  Eckman,  their  super- 
intendent, dated  November  14th  1857,  mined  copper  ore  from  the 
ba9e  of  one  of  the  three  "iwtne-hills,*'  but  outside  of  the  lines  of 
the  Clark  survey  as  relocated  by  surveyor  Weidle ;  which  was 
seized  and  appropriated  by  R.  W.  Coleman,  who,  with  others  of  the 
same  name  and  the  Grubbs,  were  descendants  of  the  parties  to  the 
original  agreements,  and  the  owners  of  the  title  to  the  "hills;" 
for  which  seizure,  and  for  the  destruction  of  the  works,  filling 
up  of  the  shafts,  &c.,  Blewett  brought  this  action.  The  validity 
of  the  plaintiff's  lease  from  the  agent  of  the  Grubbs  was  denied 
by  the  defence,  but  it  was  proved  that  he  had  entered  upon  the 
premises  in  pursuance  of  the  lease,  had  expended  money  in 
making  preparations  to  raise  the  ore,  had  paid  the  rent  agreed 
upon  in  the  lease,  and  that  the  Messrs.  Grubb  were  repeatedly 
upon  the  hills  while  he  was  mining. 

It  was  admitted  on  the  trial  that  R.  W.  and  William  Coleman 
were  owners  of  fifty  ninety-sixth  parts,  G.  D.  and  Robert  Cole- 
man owners  of  thirty  ninety-sixths,  and  Clement  B.  Grubb  and 
Edward  B.  Grubb  owners  of  sixteen  ninety-sixth  parts  of  the 
Cornwall  ore-banks  and  mine-hills. 

"  In  the  course  of  the  trial  the  defendant  offered  in  evidence  the 
deposition  of  Edward  B.  Grubb,  and  called  Clement  B.  Grubb  as 
a  witness,  both  of  whom  were  objected  to  on  the  ground  of  inte- 
rest, but  the  court  below  overruled  the  objection,  whjch  were  the 
subjects  of  the  first  and  second  assignments  of  error. 
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The  plaintiff's  counsel  requested  the  court  to  charge  the  jurj^ 
as  follows : — 

1.  If  they  believe  that  the  Messrs.  Grubb,  or  either  of  them, 
authorized  Mr.  Eckman  to  make  an  arrangement  with  the  plain- 
tiff to  mine  for  copper  ore  in  any  of  their  rights  or  workings  on 
Cornwall  ore-hills,  and  that  Mr.  Eckman,  in  pursuance  of  such 
authority,  made  such  arrangement  with  the  plaintiff,  and  he,  in 
pursuance  thereof,  mined  copper  ore  in  said  rights  or  workings, 
and  the  defendants  carried  away  such  ore  so  raised,  the  plaintiff 
is  entitled  to  recover. 

2.  If  they  believe  that  such  authority  from  the  Messrs.  Grubb, 
or  either  of  them,  to  Mr.  Eckman  was  unrestricted  by  any  lines 
or  surveys,  it  authorized  him  to  make  the  arrangement  above 
referred  to. 

8.  There  is  evidence  for  the  consideration  of  the  jury  that  such 
authority  from  the  Messrs.  Grubb  was  unrestricted  as  to  lines  or 
surveys. 

4.  If  such  arrangement  was  made  by  Eckman  with  the  plain- 
tiff, without  authority  from  the  Messrs.  Grubb,  subsequent  rati- 
fication thereof  would  validate  it. 

6.  There  is  evidence  for  the  consideration  of  the  jury  of  such 
subsequent  ratification. 

6.  The  right  of  the  Messrs.  Grubb,  as  tenants  in  common  with 
others,  to  the  Cornwall  ore-banks  and  mine-hills,  extends  to  and 
embraces  the  whole  of  said  hills  to  their  base,  and  is  not  confined 
to  the  Clark  survey. 

7.  Under  the  supplemental  agreement  of  August  30th  1787, 
the  Messrs.  Grubb  and  their  lessees  have  the  right  to  raise  and 
carry  away  any  ore  that  may  be  found  upon  the  Cornwall  estate, 
beyond  the  limits  of  the  Clark  survey. 

The  court  below,  after  an  elaborate  review  of  the  evidence  in 
the  case,  instructed  the  jury  in  substance  that,  under  the  agree- 
ment between  the  ancestors  of  the  Colemans  and  the  Grubbs,  in 
1787,  the  estate  left  undivided  was  included  within  the  lines  of 
the  Clark  survey,  and  that  all  without  these  lines  passed  under 
the  amicable  partition  then  made  by  them. 

The  plaintiff's  points  were  answered  as  follows : — 

"  1.  This  point  has  been  already  fully  answered  in  the  general 
charge,  and  does  not  require  a  second  explanation. 

"  2.  If  the  authority  was  unrestricted  by  any  lines  or  surveys, 
it  did  authorize  the  arrangement,  provided  Messrs.  Grubb,  or 
the  one  making  the  lease,  had  himself  the  right. 

"  3.  This  point  is  affirmed.  There  is  also  very  powerful  evi- 
dence to  the  contrary.     The  question  is  solely  for  the  jury. 

"4.  This  point  is  also  correct,  so  far  as  they  had  the  power. 
But  the  acts  of  ratification  should  be  clear  and  explicit,  with  full 
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knowledge  of  the  facts.  A  subsequent  ratification  is  equivalent 
to  an  original  command. 

"  5.  This  point  is  correct  in  law,  and  it  is  for  the  jury  to  deter- 
mine the  facts  on  the  conflicting  testimony. 

"  6.  This  point  negatived. 

"  7.  This  point  negatived  in  the  general  charge.  They  have 
the  right  to  mine  iron  ore  without  as  well  as  within  the  limits  of 
Clark's  survey;  to  hold  their  shafts,  drifts,  or  mine-holes,  in 
the  same  exclusive  manner,  and  to  account  for  the  ore  dug  in 
the  same  proportions  as  tenants  in  common ;  but  they  have  no 
right  to  mine  copper  ore  outside  of  those  lines." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  defendants,  whereupon  the  plaintiff  sued  out  this  writ, 
and  assigned  for  error  here,  the  admission  of  the  deposition  of 
E.  B.  Grubb,  the  admission  of  the  testimony  of  C.  B.  Grubb, 
the  charge  of  the  court  below  generally,  and  the  answers  given 
to  plaintiff's  fourth,  sixth,  and  seventh  points. 

The  case  was  argued  in  this  court  by  William  Darlington  and 
Josiah  Funck  for  plaintiff  in  error,  and  by  Jame%  L.  Reynold% 
and  A.  li,  Boughter  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Woodward,  J.— Blewett,  the  plaintiff,  mined  a  quantity  of 
copper  ore  in  the  Cornwall  Mine-Hills  of  Lebanon  county,  which 
the  defendant,  Coleman,  seized  and  appropriated,  and  this  action 
was  brought  for  the  alleged  trespass.  Blewett  claimed  to  have  a 
lease  from  the  agent  of  E.  B.  Grubb  and  C.  B.  Grubb,  who  were 
tenants  in  common  with  Coleman.  Whether  Eckman,  the  resi- 
dent agent  of  the  Grubbs,  had  authority  to  lease  to  Blewett,  was 
a  contested  fact  in  the  case  which  was  properly  submitted  to  the 
jury.  But  if  he  had  authority,  it  became  a  material  question 
whether  the  place  from  which  the  ore  wa^  taken  was  upon  that 
part  of  the  estate  which  the  Grubbs  and  Colemans  held  as  ten- 
ants in  common.  If  it  was,  the  action  was  well  brought.  If  it 
was  not,  the  authority  of  Eckman  to  make  the  lease,  even  if  it 
existed,  would  not  protect  Blewett,  because  the  Grubbs,  if  not 
tenants  in  common,  were  without  title.  The  loctM  in  quoj  if  not 
a  part  of  the  common  estate,  belonged  to  Coleman  in  severalty. 
This  became  the  main  question  in  the  cause.  There  was  no 
doubt  that  the  copper  ore  was  mined  below  the  line  of  what  was 
called  the  Clark  survey  of  the  mine-hills,  a  survey  which  de- 
pended for  its  location  on  the  testimony  of  Jacob  Weidle,  who 
had  made  a  resurvey  of.  the  hills  according  to  what  he  calls  "  the 
survey  purporting  to  have  been  made  by  Thomas  Clark."  The 
court  held,  that  under  the  agreement  entered  into  by  the  ancestors 
of  the  Colemans  and  Grubbs,  on  the  30th  August  1787,  the 
4Wr.     ' 
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estate  left  undivided  was  included  within  the  lines  of  the  Clark 
survey,  and  consequently  that  all  without  those  lines  passed 
under  the  amicable  partition  they  then  made.  This  cut  up  the 
plaintifif *s  action  by  the  roots.  Was  the  court  right  in  thus  ex- 
tending the  partition  of  1787  to  all  those  parts  of  the  mine-hills 
which  were  not  embraced  within  the  survey  ? 

The  titles  to  the  mine-hills  and  their  geological  peculiarities 
were  fully  discussed  in  this  court  on  two  former  occasions :  Cole- 
man V,  Coleman,  7  Harris  100,  and  Coleman  r.  Grubb,  11  Id. 
893.  In  the  last  of  these  cases  the  very  question  was  raised 
which  reappears  here,  and  we  supposed  we  had  decided  that  what 
was  exempted  from  partition  was  not  a  part  of  the  mine-hills, 
but  the  whole  of  them,  the  whole  of  those  three  upheaved  masses 
of  rock  and  ore,  the  outlines  of  which  are  familiar  to  every 
neighbour.  The  Clark  survey  has  embarrassed  the  parties 
interested  in  these  hills  long  enough.  At  no  time  has  it  been 
produced  in  evidence.  Mr.  Weidle  had  only  a  traditional  know- 
ledge of  it ;  and  even  if  he  relocated  it  correctly,  there  is  no 
satisfactory  evidence  that  it  was  adopted  by  the  parties  to  the 
agreement  of  1787.  Those  papers  provided,  "  that  the  ore  banks 
shall  remain  together  and  undivided,  and  as  a  tenancy  in  com- 
mon ;"  and  that  "an  accurate  survey  shall  be  made  of  the  said 
ore  banks  and  hills,  if  not  already  done;"  and  in  the  supple- 
mental agreement  it  is  provided  that  "  it  may  happen  that  veins 
of  ore  may  extend  beyond  the  limits  of  the  survey  made  lately 
by  Thomas  Clark,"  in  which  event  each  party  was  to  have  full 
liberty  to  dig  and  carry  away  "  any  ore  that  may  be  found  to 
extend  beyond  the  limits  of  said  survey." 

The  parties  were  engaged  in  dividing  a  large  estate,  including 
iron  furnaces,  woodland,  and  farm  land,  which  they  held  in  con- 
nection with  the  mine-hills  as  tenants  in  common,  and  Thomas 
Clark  seems  to  have  been  their  surveyor.  Before  they  got 
through  they  encountered  such  diflSculties  in  making  partition  of 
the  mine-hills,  that  they  determined  to  retain  them  in  common. 
It  is  possible  that  Clark  had  made  some  sort  of  a  survey  of  the 
hills,  but  an  accurate  survey  was  to  be  made,  if  not  already  made, 
and  meanwhile  the  parties  were  to  be  permitted  to  take  ore 
beyond  the  lines  of  the  survey  Clark  had  already  made.  They 
did  not  treat  whatever  survey  Clark  had  made  as  the  accurate 
survey  for  which  they  stipulated,  and  clearly  it  was  not ;  for, 
according  to  all  the  testimony,  including  that  of  Weidle,  it  did 
not  emorace  the  whole  of  the  hills.  No  survey  which  did  not 
include  the  entire  circumference  of  the  hills  could  be  deemed 
accurate  within  the  meaning  of  the  papers  of  1787,  because  the 
difficulties  which  led  to  those  papers  arose  out  of  the  variety  and 
complex  relation  of  the  ores-— circumstances  which  rendered  par- 
tition impossible.    Ores  so  valuable,  so  various,  and  so  intermixed, 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  51 

[Blewett  V.  Coleman.] 

could  not  be  parted  among  the  owners  into  severalty  "  without 
the  greatest  injustice  to  some  of  the  parties."  This  was  their 
reason  for  retaining  them  in  common;  but  this  reason  would 
apply  as  forcibly  to  the  ores  near  the  base  of  the  hills  as  to  those 
near  the  top.  Nay,  more  forcibly,  because  the  largest  quantity 
of  ore  would  naturally  be  found  at  the  base.  Did  the  parties 
mean  to  divide  some  of  the  ores  in  the  hills  into  severalty,  and 
hold  the  rest  in  common  ?  That  would  have  been  a  very  ineffectual 
solution  of  the  "difficulties"  confessed  on  the  face  of  their  papers. 
Instead  of  a  solution  of  difficulties,  it  would  have  been  an  invita- 
tion to  endless  litigation.  They  spoke  of  the  premises  that  were 
to  be  held  in  common  as  "ore  banks  and  hills,"  as  "ore-banks 
belonging  to  Cornwall  Furnace,"  and  as  "mine-hills,"  but  always 
meant,  whatever  the  form  of  expression,  the  whole  of  those  three 
conical  hills  so  well  known  for  their  remarkable  deposits  of  ores. 

It  is  not  always  easy  to  fix  the  beginning  of  a  hill.  If  a  stream 
of  water  flow  at  its  base,  it  may  mark  the  point  at  which  the 
hill  shall  be  said  to  begin.  There  is  a  rivulet  between  tho 
middle  hill  from  which  the  ore  in  question  is  alleged  to  have  been 
taken,  and  grassy  hill,  but  between  the  rivulet  and  the  middle 
hill  is  a  plateau  several  rods  in  width,  so  that  the  base  of  the 
middle  hill  cannot  be  said  to  be  marked  by  the  rivulet.  But 
inasmuch  as  Blewett  dug  the  ore  above  the  level  of  that  plateau, 
it  is  safe  to  conclude,  for  all  the  purposes  of  the  present  suit, 
that  he  dug  it  from  the  middle  hill^-one  of  those  parts  of  the 
estate  which  the  papers  of  1787  declared  should  "remain  together 
and  undivided  as  a  tenancy  in  common."  The  allusion  to  the 
Clark  survey  in  the  supplemental  agreement  was  not  for  the 
purpose  of  restricting  the  rights  of  the  parties,  but  rather  for  the 
purpose  of  extending  them,  or,  at  least,  of  rescuing  them  from 
any  abridgment  by  reason  of  the  lines  Clark  had  run  around  tho 
hills. 

It  is  somewhat  difficult  to  make  an  accurate  survey  of  the  hills 
on  account  of  the  metallic  attraction  of  the  place — no  accurate 
survey  seems  to  have  been  made — none  was  adopted  by  the 
ancestors  of  the  parties  in  1787.  We  are  left  therefore  to  the 
location  of  the  hills  according  to  their  topography ;  and  while 
this  may,  under  some  circumstances,  become  a  difficult  question, 
it  is  not  difficult  in  this  instance.  Blewett  mined  on  the  middle 
hill,  and  whether  above  or  below  the  lines  of  Clark,  is  of  no  more 
consequence  than  it  was  in  the  case  reported  in  11  Harris.  That 
was  a  case  in  which  "  nigger  heads"  lying  on  the  surface  had 
been  appropriated,  not  a  vein  mined  from  within  the  Clark  lines 
and  pursued  below  them.  We  disregarded  the  Clark  survey 
there  as  we  do  here,  and  probably  it  will  be  well  for  the  parties 
when  no  more  is  heard  about  it,  because  whilst  the  jury  in  that 
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case  did  not  find  it,  the  jury  in  this  case  did,  and  the  next  jury 
may  or  may  not  find  it  according  to  the  accidents  of  the  trial. 
The  title  of  the  parties  ought  to  be  kept  on  a  more  stable  founda^ 
tion. 

It  will  result  from  thus  putting  the  Clark  surrey  out  of  the 
case  that  the  question  which  the  court  discussed  about  the  right 
of  the  Grubbs  or  their  lessee  to  take  copper  ore  cannot  arise  in 
the  case.  For,  what  if  the  adjectives  and  nouns  in  the  papers 
do  all  refer  to  iron  ore — it  was  not  those  papers  that  constituted 
the  title  of  the  parties  to  the  contents  of  the  hills.  They  owned 
the  hills  and  all  they  contained  before  the  papers  were  made,  and 
what  the  papers  did  was  to  compel  the  signers  and  their  suc- 
cessors to  enjoy  the  hills  as  tenants  in  common  and  not  as  tenants 
in  severalty.  If  the  hills  contained  copper  or  more  precious 
ores,  the  whole  hills  being  an  estate  in  common,  the  ores,  what- 
ever their  name,  were  a  common  estate  also.  If  the  agreements 
were  limited  to  iron  ores,  the  property  in  all  other  ores  was  un- 
changed. It  is  not  worth  a  moment's  consideration,  therefore, 
whether  the  expression  "  any  ore"  in  the  supplemental  agree- 
ments could  fairly  be  construed  to  include  copper  ore. 

When  the  case  shall  be  tried  on  the  grounds  that  have  been 
indicated,  the  question  whether  the  plaintifiF  had  or  had  not  the 
right  to  mine  outside  the  Weidle  lines,  and  whether  he  was  not 
a  tenant  at  will,  will  most  likely  disappear.  We  cannot  foresee 
how  they  will  arise.  The  Weidle  survey  is  nothing  but  a  reloca- 
tion of  the  Clark  survey,  and  when  one  is  set  aside  the  other 
must  go  with  it.  The  ore  in  question  was  mined  under  a  written 
lease,  executed  by  Eckman  on  behalf  of  the  Grubbs.  The  term 
had  not  expired,  and  therefore  it  seems  to  us  no  question  about 
a  tenancy  from  year  to  year,  or  at  will,  can  arise.  Whether 
Eckman  had  authority  to  execute  the  lease,  or  whether,  if  his 
authority  was  defective,  the  Grubbs  had  ratified  his  act,  were 
questions  of  law  and  fact  on  which  Blewett's  rights  depended 
essentially.  The  receipt  of  rent  on  the  foot  of  the  lease  would 
be  evidence  of  ratification.  These,  it  seems  to  us,  will  be  the 
questions  in  the  case.  Coleman,  as  tenant  in  common  with  the 
Grubbs,  had  no  right  to  seize  the  ore  mined  by  Blewett  under  a 
lease  or  license  from  the  Grubbs.  If  Blewett  had  neither  lease 
nor  license  from  the  Grubbs,  he  is  not  entitled  to  damages  as 
against  Coleman. 

We  think  the  interest  of  the  Grubbs  was  so  balanced  that  there 
was  no  error  in  admitting  them  to  testify. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
is  awarded. 
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East  Pennsylvania  Eailroad  versus  Hiester. 

Evidence  in  Action  hi/  Landowner j  to  recover  Damages  for  Lands  taken 
and  occupied  by  Railroad  Company, 

1.  On  the  trial  of  an  appeal  from  the  award  of  damages  hy  appraipers  for 
land  taken  hy  a  railroad  company,  in  the  construction  of  their  road,  evidence 
of  the  price  paid,  or  amount  received  for  land  in  the  neighbourhood,  in 
particular  instances,  is  inadmissible;  the  only  proper  test  is  the  opinion  of 
witnesses  as  to  the  value  of  the  land  taken,  in  view  of  its  location  and 
productiveness,  its  market  value,  or  the  general  selling  price  of  land  in  the 
neighbourhood. 

2.  The  jury  may  allow  the  actual  damages  incident  to  taking  the  road, 
arising  from  inconvenience  in  crossing  the  railroad,  and  interfering  with 
crossings  already  established,  which  the  plaintiff  has  sustained,  as  also  from 
the  failure  or  neglect  of  the  company  to  construct  the  crossings  as  required 
by  law,  but  not  for  making  the  crossings  themselves ;  they  were  to  be  made 
by  the  company. 

3.  It  was  not  error  to  reject  evidence  offered  on  the  part  of  the  company, 
to  prove  that  the  plaintiff  had  offered  to  claim  no  damages,  if  the  company 
would  locate  the  road  where  he  wished  it,  and  that  when  called  on,  he 
declined  to  designate  the  location  he  desired ;  for  it  was  only  a  proposition, 
not  accepted  by  the  company  at  the  time,  and  not  binding  upon  tne  plaintiff 
afterwards. 

Error  to  the  Common  Pleas  of  Berh9  county. 

This  was  an  appeal  to  the  Common  Pleas  from  the  award  of  a 
jury  appointed  to  assess  the  damages,  if  any,  which  were  sus- 
tained by  Frederick  A.  M.  Hiester,  by  reason  of  the  location  and 
construction  of  the  East  Pennsylvania  Railroad  through  his 
farm. 

The  errors  assigned,  were  to  the  admission  and  rejection  of 
certain  portions  of  the  testimony  offered  on  the  trial  in  the  Com- 
mon Pleas,  and  to  the  answer  given  .by  the  court  below  to  one  of 
the  points  presented  by  the  counsel  for  defendant ;  all  which  are 
set  forth  in  the  annexed  specifications  of  error.  The  cause  was 
tried  on  the  plea  of  non  assumpsit^  and  resulted  in  a  verdict  in 
favour  of  the  plaintiflF  below  (Mr.  Hiester),  for  ^3000.  The  de- 
fendant, thereupon,  sued  out  this  writ  and  assigned  here  as  cause 
for  reversal,  the  following  matters,  viz. : 

1.  The  court  erred  in  admitting  the  following  testimony  of 
Richard  Boone,  as  mentioned  in  the  defendant's  second  bill  of 
exceptions  to  testimony :  "  There  was  a  sale  lately  of  Levi  Mals- 
berger  to  Bushong ;  that  was  a  lot  of  about  5  acres,  at  ^300  an 
acre ;  this  I  was  told  by  Bushong  myself ;  I  suppose  about  the 
same  distance  from  the  centre  of  Reading  as  the  northern  part 
of  Hiester*s  is.  I  suppose  that  land  not  as  good  as  Mr.  Hiester's, 
Some  of  it — the  6  acres — rough.  In  a  settlement  with  the  Leba- 
non Valley  Railroad,  about  four  years  ago,  with  Seitzinger's 
estate,  the  company  paid  $350  per  acre.     This  land  is  farther 
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from  Reading  than  Seitzinger's,  and  on  the  opposite  side  of  the 
Schuylkill,  and  is  more  inaccessible  on  account  of  the  river 
Schuylkill;  I  don't  know  of  my  knowledge  of  any  other  sales." 

2.  The  court  erred  in  admitting  the  following  testimony  of 
Anthony  F.  Miller,  as  mentioned  in  defendant's  fourth  bill  of 
exceptions  to  testimony:  "I  own  a  small  tract  near  Mr.  Ilies- 
ter's,  within  two  hundred  yards  of  his ;  sold  a  part ;  my  part  on 
track  lies  in  the  city  altogether ;  I  sold  seven  acre  lot  adjoining 
Mr.  Hiester's ;  obtained  $500  an  acre  for  trucking  purposes ;  no 
improvements;  made  this  sale  about  seven  years  ago." 

3.  The  court  erred  in  their  answer  to  defendants*  first  point, 
which  was  "That  the  plaintiff  cannot  recover  any  damages  on 
Recount  of  inconvenience,  for  want  of  a  crossing  on  his  property, 
as  he  has  not  shown  that  he  demanded  such  a  crossing,  and  that 
the  company  refused  to  make  the  same." 

To  which  the  court  answered :  "  If  the  plaintiff  has  been  put 
to  any  inconvenience  on  account  of  the  crossing  mentioned  in 
this  point,  the  plaintiff  would  be  entitled  to  recover  such 
damages  as  the  jury  think  he  deserves." 

4.  The  court  erred  in  overruling  the  testimony  of  M.  E. 
Lyons,  Esq.,  who  was  offered  to  prove  that  Mr.  Hiester  came  to 
the  oflBce,  and  to  the  treasurer  of  the  company,  and  offered  that 
if  the  company  would  put  the  road  where  he  wished  it,  and  not 
cut  up  his  land,  that  he  would  make  no  charge  for  damages  or 
anything  else ;  that  he  considered  the  benefit  that  would  result 
to  him  from  the  railroad  suflScient  compensation  for  any  injury, 
or  loss  of  land ;  and  to  follow  this  up  by  proof  that  application 
was  made  to  Mr.  Hiester  by  the  company,  to  point  out  where  he 
wished  the  road  located,  with  a  view  to  have  the  road  located  to 
suit  Mr.  Hiester ;  and  that  he  declined  designating  any  route. 

John  S.  Jtichards  and  Jeremiah  Hagenmany  for  plaintiffs  in 
error. 

George  Q-.  Barclay j  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Thompson,  J. — The  trial,  out  of  which  these  specifications  of 
error  arise,  was  originally  an  appeal  by  the  plaintiff  in  error 
from  an  award  of  damages  by  appraisers  appointed  by  the  court, 
on  complaint  of  the  defendant,  for  taking  some  7  acres  and  94 
perches  of  his  land  for  the  use  of  their  road,  and  for  injury  to 
certain  crossings  over  the  Reading  Railroad,  constructed  for  the 
use  and  accommodation  of  his  farm ;  and  being  tried  in  the  Com- 
mon Pleas,  this  writ  of  error  was  taken. 

The  first  and  second  assignments  may  be  considered  together ; 
and  they  arise  upon  bills  of  exception  to  the  admission  of  that 
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portion  of  the  testimony  of  Richard  Boone  and  Anthony  Miller, 
objected  to  by  the  plaintiff  in  error  and  admitted  by  the  court. 

After  the  witness  Boone  had  expressed  his  opinion  of  tho 
value  of  the  plaintiff's  land,  through  which  the  defendant's  road 
passes,  and  that  this  was  his  judgment  from  sales  of  other  lands 
in  the  neighbourhood,  he  was  inquired  of,  against  objection  by 
the  defendant,  "  what  sales  of  land  he  knew  of  in  the  neighbour- 
hood of  Reading,  in  which  $300  an  acre  were  realized  ?"  In 
answer  to  this,  he  said  **  that  L,  Mulsberger  had  sold  five  acres 
to  one  Bushong  for  J300  an  acre ;  this  he  said  he  was  told  by 
Bushong  himself.  And  further,  that,  in  a  settlement  with  the 
Lebanon  Valley  Railroad  Company,  about  four  years  ago,  with 
Seitzinger's  estate,  $350  per  acre  was  paid.  This  land  was  far- 
ther off  than  Hiester's,  and  on  the  opposite  side  of  the  Schuyl- 
kill." 

We  cannot  hesitate  to  say  that  this  evidence  was  improper, 
and  should  not  have  been  received.  The  hearsay  portion  of  it 
was  not  objected,  specifically,  and  had  there  not  been  a  graver 
error  in  the  admission  of  the  answer  in  other  particulars,  it 
would  scarcely  have  been  worth  noticing;  as  it  stood,  it  was 
erroneous  under  the  objection  made.  '  The  subject  of  inquiry 
before  the  jury  was,  to  find  the  value  of  the  plaintiff's  land  per 
acre,  and  especially  that  portion  of  it  taken  by  the  defendants. 
This  was  to  be  ascertained  by  the  application  of  certain  tests : 
its  value  as  estimated  by  witnesses,  in  view  of  its  location,  pro- 
ductiveness, or  other  uses,  not  speculative,  or  by  the  market 
value,  or,  more  properly,  the  selling  price  of  land  in  the  neigh- 
bourhood. This  last  test  was  approved  in  Searle  v.  Lackawanna 
and  Bloomsburg  Railroad  Company,  9  Casey  67 ;  and  it  is  there 
said  that  sometimes  the  value  cannot  be  ascertained  in  any  other 
way.  There  can  certainly  be  no  objection  to  this  test,  but  the 
evidence  received  went  far  beyond  it.  It  did  not  pretend  to  fix 
the  market  value  of  the  land,  but  assumed  to  ascertain  it  by  the 
special,  and,  it  may  be,  exceptional  cases  named.  This  will  not 
do,  for,  if  allowed,  each  special  instance  adduced  on  the  one 
side  must  be  permitted  to  be  assailed,  and  its  merits  investigated 
on  the  other ;  and  thus  would  there  be  as  many  branching  issues 
as  instances,  which,  if  numerous,  would  prolong  the  contest  in- 
terminably. But  even  this  is  not  the  most  serious  objection. 
Such  testimony  does  not  disclose  the  public  and  general  estimate 
which,  in  such  cases,  we  have  seen  is  a  test  of  value.  It  would 
be  as  liable  to  be  the  result  of  fancy,  caprice,  or  folly,  as  of 
sound  judgment,  in  regard  to  the  intrinsic  worth  of  the  subject- 
matter  of  it;  and,  consequently,  would  prove  nothing  on  the 
point  to  be  investigated.  "^  The  fact  as  to  what  one  man  may  have 
sold  or  received  for  his  property,  is  certainly  a  collateral  fact  to 
an  issue,  involving  what  another  should  receive,  and,  if  in  no 
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way  connected  with  it,  proves  nothing.  It  is,  therefore,  irrele- 
vant, improper,  and  dangerous.  Not  so  with  a  market  value. 
That  is  a  recognised  fair  test.  It  holds  good,  let  the  demand 
and  supply  be  as  they  may,  and  is  equally  reliable,  whatever 
may  be  the  relative  value  of  money  and  property,  or  the  circum- 
stances of  the  country.  It  is  supposed  to  represent  the  judgment 
of  the  community,  and  approximately  fixes  the  value  of  a  given 
article  or  thing,  as  it  may  do  the  character  of  a  person./  The 
practical  application  of  these  principles  is  recognised  in  Chapin 
v.  Boston  and  Portland  Railroad,  6  Cush.  422 ;  Upton  v.  South 
Reading  Railroad,  8  Id.  600 ;  Wyman  v.  Lee  and  Camb.  Rail- 
road, 13  Met.  327,  cited  by  the  counsel  for  the  plaintiff  in  error, 
and  in  Searle  t^.  The  Lackawanna  and  Bloomsburg  Railroad, 
supray  cited  by  the  defendant  in  error.  Had  the  proposition 
been  made  by  the  defendant  to  prove  that  some  designated  owner 
had  received,  by  compromise  or  otherwise,  from  some  railroad 
company,  for  land  alleged  to  be  as  valuable  as  that  of  the  plain- 
tiff, the  sum  of  $5,  $10,  or  850  per  acre,  for  the  purpose  of 
establishing  what  the  plaintiff  should,  in  this  case,  be  obliged  to 
put  up  with,  I  can  imagine  that  it  would  have  somewhat  asto- 
nished the  court ;  yet  it  is  the  same  thing  in  principle  as  the  evi- 
dence received,  perhaps  only  a  little  more  palpably  erroneous. 
But  if  the  plaintiff  be  allowed  to  introduce  such  testimony,  every 
principle  of  even-handed  justice  would  require  that  the  defend- 
ant should  have  the  same  latitude.  The  rules  of  evidence,  how- 
ever, do  not  allow  it  to  either  party.  The  question  might  be 
proper  by  way  of  cross-examination,  to  test  the  accuracy  of  the 
witness,  but  not  otherwise,  A  jury  would  be  very  much  inclined 
to  say,  upon  such  testimony,  that  if  one  man  receives  so  much 
from  one  railroad  company,  another  ought  to  receive  the  same. 
The  inquiry  would  thus  be,  not  to  ascertain  the  value  of  the  land 
taken,  which  the  law  requires  to  be  compensated,  but  what  was 
the  highest  penny  wrung  from  a  corporation,  without  regard  to 
value.  This  the  law  does  not  allow.  Compensation  in  full  is 
what  the  constitution  requires,  and  the  ascertainment  of  that  it 
leaves  to  the  law  and  the  courts,  upon  the  usual  and  known  rules 
for  estimating  and  fixing  what  that  shall  be.  The  testimony  of 
Miller,  so  far  as  objected  to,  was  of  the  same  character  as  that 
of  Boone,  and  was  inadmissible  for  the  same  reason.  The  first 
and  second  assignments  of  error  are  therefore  sustained. 

The  third  assignment  of  error  is  to  the  answer  of  the  court  to 
the  defendant's  second  point.  The  answer  allows  the  jury  to 
consider  the  damage  incident  to  the  taking  of  the  land,  arising 
from  inconvenience  in  crossing  the  road,  and  interference  with 
crossings  already  established.  This  we  think  was  right.  In  this 
particular,  damages  should  not  be  included  for  making  the  cross- 
ings themselves,  for  they  are  to  be  made  by  the  company,  but 
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for  the  damage  by  reason  of  their  not  having  been  constructed. 
As  it  was  the  duty  of  the  company  to  construct  them  in  the  first 
instance,  without  any  demand,  damage  for  not  so  doing,  commen- 
surate with  the  injury,  is  an  incident  of  the  taking,  and  may  be 
allowed.  Notwithstanding  this,  the  company  continues  liable  to 
construct  convenient  causeways  or  crossings,  if  required ;  or,  in 
default  thereof,  the  plaintiff  may  proceed  to  recover  damages  in 
the  manner  provided  for  by  the  act,  as  well  as  to  indemnify  him 
for  such  non-compliance.  To  save  future  controversy,  it  would 
be  well  that  the  verdict  should  set  forth  the  grounds  of  the  find- 
ing. We  do  not  see,  however,  that  the  court  erred  in  the  matter 
of  this  exception. 

The  fourth  error  is  assigned  upon  the  ruling  out  of  the  defend- 
ant's testimony,  to  prove  that  the  plaintiff*  had  offered,  that  if 
the  company  would  locate  the  road  where  he  might  wish  it,  he 
would  claim  no  damages;  and  that  at  some  time  afterwards, 
when  the  company  called  upon  him  to  designate  the  location  he 
desired,  he  declined  doing  it.  It  is  too  plain  for  elucidation, 
that  the  testimony  proposed  was  but  an  unaccepted  proposition, 
not  binding.  The  company  did  not  accept  it  when  it  was  made, 
and  the  plaintiff"  was  not  bound  to  adhere  to  the  offer  for  a 
moment  afterwards,  if  he  did  not  choose  to  do  so,  much  less  for 
days  or  weeks.  He  was  in  no  respect  bound  or  answerable  for 
not  adhering  to  his  off*er.  The  testimony  was  properly  overruled. 
For  the  errors  designated  in  this  opinion,  the  judgment  must  be 
reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Miller*8  Appeal. 

Advancementy  Evidence  of. — Expense  of  educating  Child  not  presumed 
to  be  an  Advancement. — Effect  of  Parent  $  DedaraHons. 

1.  Qaestions  of  advanoeraent  depend  upon  the  intention  of  the  parent,  at 
the  time  when  the  property  is  received  by  the  child. 

2.  Money  furnished  by  a  parent  for  the  education  of  a  child  will  not  be 
presumed  to  be  an  advancement,  without  proof  that  such  wae  the  intention 
of  the  parent ;  for  the  education  of  a  child  is  a  parental  duty ;  nor  is  there 
such  a  presumption  where  security  is  taken  from  the  child  for  the  amount 
received,  or  where  the  parent  attempts  to  preserve  evidence  of  it  as  a  debt,  by 
note,  bond,  book  account,  or  otherwise. 

3.  Therefore,  where  a  parent  expended  money  for  the  education  of  his  son, 
whieh  he  charged  against  the  son,  in  his  "day  book''  (wherein  he  kept  his 
acoounts,  and  in  which  the  son  was  credited  for  partial  repayments),  and  not 
in  a  "  family  book"  where  advanced  portions  are  usually  entered,  it  was  held, 
that  the  money  furnished  by  the  parent  was  not  an  advancement,  but  a  debt 
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due  by  the  son,  intended  to  be  such  by  the  father,  whitii  it  was  expended  for 
the  use  of  the  son. 

4.  Declarations  by  the  father,  made  in  the  absence  of  the  son»  not  oom- 
municated  to  him,  and  after  most  of  the  money  had  been  furnished  and 
charged  against  him  in  a  book  account,  that  "it"  was  to  come  off  from  bis 
*'  erbachaft  or  inheritance/'  are  not  sufficient  to  convert  the  ex'isting  debt  into 
an  advancement. 

Appeal  from  the  Orphans*  Court  of  Berks  county. 

This  was  an  appeal  by  George  Miller  from  the  decree  of  the 
Orphans'  Court,  distributing  the  fund  in  the  hands  of  George 
M.  Miller,  Joseph  M.  Miller,  and  Joseph  Merkel,  administrators 
with  the  will  annexed  of  Joseph  Miller,  deceased. 

Joseph  Miller  died  September  22d  1857,  leaving  nine  children, 
owning  real  and  personal  property,  having  made  a  will,  the  pro- 
visions of  which  have  no  relation  to  this  appeal.  Administrators, 
with  the  will  annexed,  were  appointed,  who  filed  an  inventory, 
in  which  they  included  a  book  account  against  George  M.  Miller, 
one  of  the  heirs,  who  is  also  one  of  the  administrators,  amount- 
ing, after  some  credits  allowed,  to  §1131.18. 

The  inventory  of  the  personal  property,  including  the  above 
Bum  charged  to  George,  amounted  to  $7159.99.  A  portion  of  the 
real  estate  was  accepted  by  the  heirs,  under  proceedings  in  par- 
tition, and  the  balance  sold.  The  real  estate  amounted,  in  the 
aggregate,  to  $26,931.38.  The  proceeds  of  the  portion  which 
was  sold  by  the  administrators  under  the  proceedings  in  parti- 
tion, amounting  to  $2610.92,  were  embraced  in  their  administra- 
tion account,  and  distributed  by  the  auditor  with  the  personal 
property.  The  commissions  charged  were  $600,  which  the  court 
reduced  to  $450. 

The  sum  of  $1171.43  charged  to  George,  in  his  father's  account 
book  (reduced  to  $1131.18  by  credits),  was  for  schooling,  profes- 
sional instruction  as  a  dentist,  and  necessary  expenses.  The 
charges  commenced  June  25th  1848,  when  George  was  about 
eighteen  years  of  age,  and  ended  April  1st  1856,  when  he  was 
twenty-six.  They  were  in  his  father's  handwriting,  in  an  account 
book  in  which  he  kept  his  general  accounts,  and  not  in  a  book 
purporting  to  be  a  family  book. 

The  question  was,  whether  this  was  a  book  debt,  and  to  be 
proved  against  George  as  any  other  book  debt  is  proved,  or  an 
advancement,  to  be  deducted  from  his  share  of  the  estate. 

Evidence  was  taken  by  the  auditor  as  to  whether  the  account 
was  to  be  regarded  as  a  common  book  account,  or  as  an  advance- 
ment. The  auditor  held  it  to  be  a  common  book  account,  and 
as  the  greater  part  of  the  same  was  not  recoverable  as  such,  dis- 
allowed it.  A  part,  charged  after  George  was  of  age,  he  admit- 
ted to  be  correct.     The  balance,  which  the  auditor  rejected,  was 
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^962.98.     On  exceptions  filed,  the  court  overruled  the  auditor, 
and  charged  George  with  the  whole  amount. 

The  case  was  thereupon  removed  into  this  court,  when  the 
following  errors  were  assigned  : — 1.  The  court  erred  in  striking 
out  the  credit  allowed  George  M.  Miller  of  $962.98,  being  the 
amount  improperly  included  in  the  inventory,  as  an  advance- 
ment to  him. 

2.  The  court  erred  in  reducing  the  compensation  of  the  ac- 
countants  to  $450. 

3.  The  court  erred  in  increasing  the  balance  of  the  personal 
estate  for  distribution  by  the  sums  of  $962.98  taken  from  George 
M.  Miller,  and  $150  deducted  from  the  compensation,  together 
amounting  to  $1112.98,  and  increasing  the  amount  for  distribu- 
tion from  $1385.89  to  $2498.87,  and  distributing  the  same 
after  deducting  the  widow's  share  among  the  heirs. 

Joel  B.  Wanner  and  John  S.  Richardiy  for  appellant,  in  sup- 
port of  the  first  and  third  assignments  of  error,  argued  that  the 
money  in  dispute  was  a  debt,  and  not  an  advancement :  citing 
Ashley's  Appeal,  4  Pick.  21 ;  Yundt's  Appeal,  1  Harris  676 ; 
Levering  v.  Rittenhouse,  4  Whar.  130;  Drysdalo's  Appeal,  2 
Harris  631 ;  Hengst's  Estate,  6  Watts  89 ;  Haverstock  v.  Sar- 
bech,  1  W.  &  S.  393;  Porter  v.  Allen,  3  Barr  391, 

A.  Q-.  Greeny  J.  S.  Livingoody  with  whom  was  John  BankSy  for 
appellee,  contended  that  the  evidence  in  the  case  showed  clearly 
that  the  testator  intended  the  charges  as  advancements,  and  had 
repeatedly  spoken  of  them  as  such :  citing  and  relying  in  sup 
port  of  the  decree  of  the  Orphans'  Court  the  Act  of  April  19th 
1794,  re-enacted  April  3d,  1833;  Lentz  v.  Hertzog,  4  Wh.  623; 
Philips  V.  Gregg,  10  Watts  158 ;  Hayden  v.  Mintzer,  10  S.  &  R. 
329  ;  Riddle's  Estate,  7  Harris  431 ;  Watson  v.  Watson,  6  Watts 
257 ;  High's  Appeal,  9  Harris  287 ;  King's  Estate,  6  Wh.  670 ; 
Hengst's  Estate,  6  Watts  86 ;  Levering  v.  Rittenhouse,  4  Whart. 
130. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Strong,  J. — Our  Acts  of  Assembly  do  not  define  an  advance- 
ment, and  we  are  therefore  compelled  to  resort  to  the  decisions 
of  the  courts,  to  determine  whether  a  sum  of  money  received  by 
a  child  from  a  parent  or  expended  for  his  benefit,  is  a  gift  or  an 
advancement,  or  whether  it  is  intended  to  create  legal  indebted- 
ness. Questions  of  advancement  are  always  questions  of  inten- 
tion, and  of  intention  when  the  property  is  received  by  the  child. 
If  it  was  a  gift  then,  it  cannot  be  converted  into  a  debt  by 
any  subsequent  act  or  intention  of  the  father.     If  it  was  the 
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creation  of  a  debt,  then  it  will  continue  a  debt,  notwithstanding 
any  change  of  the  parent's  intention,  unless  some  further  act  be 
done,  or  agreement  be  entered  into  to  convert  it  into  an  advance- 
ment. The  difficulties  in  solving  such  questions  are  generally 
found  in  the  evidence  from  which  the  intention  of  the  parent  is 
to  be  gathered.  A  parent  may  be  liberal  to  a  child,  more  so 
than  to  his  other  children,  without  imposing  any  obligation  for 
future  accountability,  either  to  himself  or  to  his  estate.  It  is 
indeed  a  common  sentiment  that  equality  is  equity,  but  a  father 
is  under  no  legal  obligations  to  make  his  children  equal,  and  "dis- 
crimination in  a  family  is  often  equitable.  The  fact  that  one 
child  has  received  more  than  another,  therefore  raises  no  pre- 
sumption that  an  advancement  was  intended.  ^  contrary  pre- 
sumption exists  when  the  money  furnished  is  expended  in  the 
education  of  the  child,  for  such  education  is  a  parental  duty : 
Riddle's  Estate,  7  Harris  433 ;  Lantz  v.  Hertzog,  4  Whart.  523. 

This  presumption  may  be  overthrown  by  proof  of  the  father's 
intention  to  furnish  the  money  as  an  advancement,  rather  than 
in  discharge  of  a  parental  duty,  but  without  such  proof  it  must 
prevail.  It  was  overthrown  in  Riddle's  Estate,  by  what  evidence 
we  do  not  know.  The  report  only  states  that  the  father  kept  an 
account  of  the  expenditures,  and  that  the  son  believed  it  to  have 
been  his  father's  intention  to  charge  him  with  them.  Two  suc- 
cessive reports  of  auditors  found  them  advancements,  and  this 
court  refused  to  set  aside  their  decision,  remarking,  at  the  same 
time,  that  the  court  might  not  have  drawn  the  same  conclusion 
from  the  facts. 

So,  too,  it  is  cogent  evidence  that  an  advancement  is  not 
intended  by  a  father  (and  in  most  cases  it  is  conclusive  evidence), 
that  he  takes  from  the  child  a  security  for  the  money  furnished, 
or  attempts  to  preserve  evidence  of  it  as  a  debt.  High's  Appeal, 
9  Harris  287.  If  the  gift  is  designed  to  be  irrevocable,  there 
can  be  no  reason  for  attempting  to  retain  the  power  of  recalling, 
and  the  attempt  shows  that  it  is  not  the  purpose  of  the  father  to 
give  up  all  possible  control  over  it. 

In  the  present  case,  both  these  presumptions  against  an  in- 
tended advancement  are  raised  more  or  less  distinctly  by  the 
facts.  The  money  which  the  appellant  received  from  his  father, 
or  which  was  expended  for  his  use,  was  furnished  for  his  educa- 
tion, and  at  the  time  when  it  was  furnished  nothing  was  said  or 
done  by  the  parent  to  indicate  an  intention  to  treat  it  as  a  part 
of  the  son's  portion.  True,  there  is  evidence  that  the  case  was 
not  one  of  mere  discharge  of  the  parental  duty  to  educate  the 
son.  The  charges  made  indicate  that.  But  before  the  money 
can  be  treated  as  an  advancement,  there  must  be  affirmative  evi- 
dence that  it  was  intended  to  be  neither  a  gift  nor  the  creation 
of  a  debt,  but  a  part  portion.     In  some  cases  this  intention  is 
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inferred  as  matter  of  law  from  the  character  of  the  act.  Thus, 
if  a  parent  conveys  land  to  the  child  from  consideration  of  love 
and  affection  only,  or  pays  the  purchase-money  of  land  conveyed 
by  another  to  the  child,  the  law  presumes  it  an  advancement, 
though  not  conclusively.  But  where  personal  chattels  or  money 
are  delivered  to  the  child,  or  paid  for  him,  there  must  be  evidence 
of  an  intention  to  make  an  advancement  beyond  the  unexplained 
act  of  delivery  or  payment :  Johnson  v.  Belden,  20  Conn.  822. 
Here  the  father  made  a  charge  of  the  sums  of  money  furnished 
not  in  a  "family  book,"  in  which  advanced  portions  are  usually 
entered,  but  in  his  general  day-book,  in  which  he  kept  his  ac- 
counts of  debtor  and  creditor.  The  charge  was  made  precisely 
as  it  must  have  been  made  had  he  intended  to  preserve  evidence 
of  his  son's  indebtedness.  The  appellant  was  charged  as  a 
debtor,  and  he  was  credited  for  partial  repayments.  All  this  is 
inconsistent  with  any  intention  then  existing  to  make  an  irre- 
vocable gift.  It  matters  not  that  sums  of  money  are  not  pro- 
perly chargeable  in  a  book  of  original  entries.  That  would  be 
important  in  an  action  between  the  father  and  the  son ;  but  it  is 
of  no  consequence  when  we  are  seeking  only  for  the  intention 
of  the  father.  We  know  that  money  is  often  thus  charged,  and 
though  it  cannot  be  recovered  on  such  evidence,  it  is  not  to  be 
doubted  that  it  is  generally  intended  as  a  memorandum  of  a  debt, 
and  a  means  of  enforcing  payment.  In  Ashley's  Appeal,  4  Pick. 
21,  it  was  ruled  that  sums  of  money,  charged  by  a  parent  against 
his  child  in  the  usual  way  of  keeping  accounts,  are  not  to  be 
treated  as  advancements  under  the  Massachusetts  statutes. 

Then,  what  is  there  on  the  other  side  to  show  that  this,  which 
was  primd  fade  the  creation  of  a  debt,  was  not  such,  but  was 
an  advancement  on  account  of  a  child's  portion  ?  Nothing  in 
the  admissions  of  the  son ;  for  while  he  acknowledged  that  he  was 
charged  in  his  father's  book,  there  is  no  proof  that  he  ever  said 
the  charge  was  anything  else  than  evidence  of  a  debt.  All  that 
there  is  must  be  found  in  a  declaration  to  a  single  witness  made 
by  the  father  in  1856,  long  after  most  of  the  money  was  fur- 
nished and  charged,  and  in  the  absence  of  his  son.  To  G.  E. 
Hurlocher  he  said,  "  George  never  worked  much,  or  earned  much 
at  home.  He  charged  George  with  every  dollar  he  paid  for  his 
schooling.  It  is  calculated  it  is  to  come  off  from  his  '  erbschaft' 
(inheritance.")  There  is  no  evidence  that  he  ever  made  similar 
declarations  to  any  other  person.  That  such  conversations  of 
the  father  are  not  suflScient  to  convert  a  debt  into  an  advance- 
ment is  abundantly  settled.  In  Haverstock  v.  Sorbach,  1  W.  & 
S.  893,  it  was  laid  down  that  loose  declarations  of  a  parent  that 
he  intended  an  existing  debt  should  be  an  advancement,  not  sub- 
stantiated by  writing,  nor  made  to  the  child,  nor  accompanied 
by  any  act,  are  not  suflScient  to  destroy  a  debt  secured  by  legal 
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instrument,  and  change  it  into  a  gift  by  way  of  advancement ; 
and  in  Yundt's  Appeal,  1  Harris  675,  declarations  of  a  parent, 
made  after  debts  have  been  contracted,  of  an  intention  to  treat 
them  as  advancements,  were  held  not  admissible  to  produce  that 
effect,  when  the  declarations  are  not  communicated  to  the  child, 
nor  accompanied  by  an  act  sufficient  to  obliterate  the  obligations 
as  debts:  4  Whart.  130;  10  Watts  54;  3  Barr  391.  In  Wentz 
V.  Dehaven,  1  S.  &  R.  312,  a  written  certificate  of  intention  to 
give  up  a  bond  and  mortgage  of  a  son-in-law,  and  never  demand 
them,  delivered  to  the  mortgagor  was  held  to  be  a  release,  and 
therefore  the  debt  was  treated  as  an  advancement.  That  is  very 
unlike  the  present  case.  Such  a  certificate  would  not  now  be 
held  a  release,  and  certainly  a  verbal  declaration,  made  to  a 
stranger,  of  an  intention  to  treat  a  debt  as  an  advancement  is 
still  less.  And  the  declarations  of  the  father  in  this  case  to  Mr. 
Hurlocher  only  show  what  his  intention  was  when  they  were 
made.  They  throw  no  light  upon  his  intentions  when  the  money 
was  furnished.  We  are  left  to  gather  them  from  the  charge  in 
the  book  of  accounts. 

In  fine,  we  are  of  opinion  no  evidence  in  the  cause  satisfac- 
torily establishes  that  the  money  furnished  by  the  father  was 
originally  intended  as  an  advancement,  or  that  it  was  made  such 
by  any  subsequent  act  or  declaration.  The  decree  of  the  Or- 
phans' Court,  sustaining  the  second  and  third  exceptions  taken 
to  the  report  of  the  auditor,  must,  therefore,  be  reversed. 

The  remaining  assignment  of  error  is  not  sustained.  Judging 
from  the  amount  of  the  estate  and  evidence,  four  hundred  and 
fifty  dollars  was  a  sufficient  compensation. 

And  now,  to  wit,  July  24th  1861,  this  cause  having 
been  argued  by  counsel  and  duly  considered,  it  is 
ordered,  adjudged,  and  decreed  that  the  decree 
of  the  Orphans'  Court  be  reversed,  and  the  record 
is  remitted  with  instructions  to  charge  the  account- 
ants only  with  a  balance  of  31535.89  of  personal 
property  (the  sum  of  $962.98  not  being  chargeable 
to  George  M.  Miller  as  an  advancement),  and  to 
cause  distribution  of  the  balance  to  be  made  accord- 
ing to  the  will  of  Joseph  Miller  and  the  intestate 
laws. 
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Leiby  versus  TTilson. 

Mechanic^  Lien  for  huxlding  on  Leasehold  Properft/  hinds  Estate  of 
Les&or  and  Lessee, — Act  of  April  2%(h  1840,  construed, 

1.  In  an  action  on  a  mechanics'  lien,  filed  agninst  a  specified  lot  of  f^nnd 
and  a  house  erected  thereon,  by  a  leasee  under  an  improvement  lease,  where- 
by the  house  was  to  be  paid  for  partly  out  of  the  profits  of  the  lot,  the  plea 
"  that  the  defendant  holds  no  lands  bound  by  the  alleged  lien"  is  not  good, 
either  as  a  plea  or  as  a  means  of  raising  an  issue  of  fact. 

2.  A  contract,  whereby  the  owner  of  land  leases  it  for  a  term  of  years,  the 
leasee  stipulating  to  erect  thereon  a  building,  which  is  to  be  paid  for  in  part 
by  the  lessor  when  completed  and  the  balance  out  of  the  profits  of  the  land, 
although  as  between  the  parties  to  it,  an  improvement  lease,  yet  as  to 
mechanics  and  material-meu.  it  is  a  contract  for  the  erection  of  the  building: 
and  the  estate  of  the  lessor  is  bound  by  a  mechanic's  lien  for  work  done  or 
materials  furnished  for  the  erection  of  the  building. 

3.  The  Act  of  28th  April  1840,  providing  **  that  the  lien  shall  affect  only 
the  estate  of  the  person  in  possession,  at  the  time  of  the  commencement  of  the 
building,  and  at  whose  instance  the  same  was  erected,"  does  not  apply  to 
iroproyements  by  a  lessor  which  are  stipulated  for  by  the  lessee  in  the  lease; 
it  was  framed  to  prevent  the  estates  ot  remainder-men,  lessors,  and  vendors 
by  articles  of  agreement,  from  being  swept  away  by  liens  filed  for  the 
erection  of  buildings  in  the  contract  for  which  they  had  no  part. 

Error  to  the  Common  Pleas  of  Cumberland  county. 

This  was  a  8cire  facias  sur  mechanic's  lien,  by  Robert  Wilson 
and  George  W.  Wilson,  partners,  doing  business  as  R.  Wilson  & 
Son,  against  Jacob  Leiby,  as  owner,  and  Isaac  Blizzard,  con- 
tractor. An  appearance  was  entered  for  Leiby,  but  judgment 
for  default  of  appearance  was  entered  against  Blizzard,  the  con- 
tractor, who,  it  seems,  was  not  served. 

The  building  against  which  the  lien  was  filed,  was  erected 
under  articles  of  agreement,  dated  February,  1857,  between 
Isaac  Blizzard,  as  agent  for  Robert  Wilson  and  Jacob  Leiby, 
which  are  set  out  at  length  in  Woodward  v.  Leiby  et  al.j  12 
Casey  437,  and  therefore  need  not  be  repeated  here. 

The  building  was  a  two  story  warehouse  erected  on  a  lot  con- 
veyed by  Vanderbilt  to  Leiby,  by  deed  acknowledged  November 
21st  1856,  and  duly  recorded.  By  the  agreement  above  men- 
tioned, this  lot  was  leased  by  Leiby  to  Blizzard,  for  five  years, 
in  consideration  whereof.  Blizzard  was  to  build  and  finish  this 
storehouse,  &c. 

On  an  execution  against  Blizzard  at  the  suit  of  Wilson  and 
others,  in  which  the  mechanic's  lien  debt  was  included,  defend- 
ant's interest  in  this  lease  was  sold  by  the  sheriff,  February  26th 
1858,  to  one  William  Blizzard,  for  J50,  by  whom  it  was  sold  to 
Leiby  for  8300,  April  2d  1858. 

The  defendant  Leiby  pleaded  that  he  held  no  lands  bound 
by  the  alleged  lien  sued  upon,  and  on  the  issue  thus  made  up, 
the  case  was  tried. 
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On  the  trial  the  defendant's  counsel  requested  the  court  to 
charge  the  jury — 

1.  That  Jacob  Leiby's  estate  under  the  facts  in  evidence  in 
this  case,  was  not  bound  by  the  lien  of  the  mechanic  sued  upon. 

2.  If  Wilson  obtained  a  judgment  against  Blizzard  for  the 
amount  of  his  claim,  and  issued  ^fi.fa.  upon  it,  and  levied  upon 
the  leasehold  estate  of  Blizzard  .and  sold  it,  and  had  the  pro- 
ceeds applied  to  his  execution,  it  is  a  bar  to  his  recovery  in  this 
case. 

3.  That  the  sale  on  fi.  fa.  No.  12,  April  Term  1858,  was  for  a 
sum  sufficient  to  pay  the  amount  of  the  plaintiff  Wilson's  claim — 
the  other  creditor  (Mumma)  being  entitled  to  no  part  of  it — his 
was  but  a  judgment  of  indemnity. 

Which  the  court  below  (Graham,  P.  J.)  answered  as  follows  : — 

"  1.  We  cannot  answer  this  point  as  requested.  The  Supreme 
Court,  when  this  case  was  before  them,  said  the  contract  between 
Leiby  and  Blizzard  ought  to  be  regarded  as  a  building  contract 
rather  than  a  lease,  consequently  Leiby's  estate  in  the  premises 
would  be  bound  by  the  mechanic's  lien  filed, 

"  2.  We  cannot  answer  this  affirmatively.  Obtaining  a  judg- 
ment against  Blizzard,  and  levying  and  selling  his  interest  in 
the  premises,  would  not  prevent  a  proceeding  on  the  lien  filed, 
and  a  sale  of  the  interest  of  Leiby,  the  owher  in  fee. 

"3.  This  fi.  fa.  was  on  a  judgment  against  Blizzard  in  name 
of  Robert  Wilson,  for  himself,  and  in  trust  for  Jacob  Mumma, 
for  $1740.  Of  this  sum  $334  is  stated  to  be  a  debt  due  to 
Robert  Wilson,  and  admitted  to  be  the  same  for  which  the 
mechanic's  lien  was  filed ;  and  also  a  debt  due  to  Jacob  Mumma 
for  money  advanced,  and  to  cover  certain  liabilities  upon  which 
Mumma  is  the  security  of  Blizzard.  The  judgment  is  absolute 
upon  its  face  for  $1740,  and  the  consideration  is  mentioned  as  a 
debt  due  to  Jacob  Mumma  for  money  advanced  and  liabilities 
incurred  by  Mumma  as  security  of  Blizzard.  Under  this  state 
of  facts  we  cannot  say  that  Mumma  was  entitled  to  no  part  of 
the  money  made  on  the  fi.  fa.  The  judgment  on  its  face  is  a 
valid  judgment  for  $1740.  And  if  any  creditor  of  Blizzard  or 
Jacob  Leiby,  who  was  interested  in  having  Wilson  paid  out  of 
the  sale  on  the  fi.  fa.  to  relieve  Leiby's  property  from  the  me- 
chanic's lien,  had  desired  the  consideration  mentioned,  they  could 
have  applied  to  the  court  and  had  the  validity  of  the  debt  recited 
as  due  to  Mumma  by  Blizzard,  investigated. 

*'  But  the  honesty  of  the  judgment  cannot  thus  be  inquired  into 
collaterally,  in  an  issue  between  different  parties. 

"  The  money  made  on  the  fi.  fa.  No.  12,  April  Term  1858^ 
ought  to  be  pro-rated  to  Wilson  and  Mumma  according  to  the 
respective  sums  due  them  on  the  judgment.  After  crediting  the 
amount  Wilson  would  thus  receive  out  of  the  sheriff's  sale^  the 
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eonnsel  for  the  parties  admit  there  would  retiaain  due  to  Wilson, 
the  plaintiff,  on  his  lien  filed,  $289.35,  for  which  sum  he  is 
entitled  to  your  verdict." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  plaintiff  for  8289.85,  whereupon  the  defendant  sued 
out  this  writ,  and  assigned  for  error  here : 

1.  The  entering  a  judgment  against  Blizzard,  one  of  the  de* 
fendants,  upon  whom  no  process  had  been  served  and  for  whom 
there  was  no  appearance. 

2.  The  refusing  to  answer  the  defendant's  first  point  as 
requested. 

3.  The  refusing  to  answer  the  defendant's  second  point 
affirmatively. 

4.  The  answer  to  the  defendant's  third  point  saying  that  the 
judgment.  No.  116,  January  Term  1858,  Robert  Wilson  v.  Isaac 
jSlizzard,  is  absolute  on  its  face,  and  entitled  to  the  proceeds  of 
the  Bale  made  upon  the  Ji.fa.  No.  12,  April  1858. 

6.  The  instructing  the  jury  as  follows :  "  The  money  made  on 
the  fi.  fa. J  No.  12,  April  Term  1858,  ought  to  be  pro-rated  to 
Wilson  and  Mumma  according  to  the  respective  sums  due  to  them 
on  the  judgment."  The  mechanics'  lien  would  have  been  entitled 
to  the  whole  amount  for  which  the  lease  was  sold,  because  it  was 
the  first  lien  upon  it. 

Watts  and  Parker^  for  plaintiff  in  error. — The  contract  which 
is  the  foundation  of  the  alleged  lien,  was  by  Isaaic  Blizzard, 
acting  as  agent  of  Robert  Wilson  and  Jacob  Leiby,  one  of  the 
stipulations  of  which  provides  for  the  protection  of  Leiby  against 
mechanics'  liens,  and  yet  this  same  Robert  Wilson,  with  his  son 
George  Wilson,  enters  this  claim  and  prosecutes  it  as  a  mechau" 
ic's  lien.  And  the  judgment  of  Wilson  and  Mumma  is  against 
Blizzard  as  a  trustee  for  his  family  under  this  same  agreement 
with  Wilson  as  his  principal. 

This  judgment  cannot  be  affirmed  without  the  reversal  of 
principles  plainly  stated  by  text  writers  on  the  subject  of  the 
construction  of  the  Mechanics'  Lien  Law,  and  the  repeated  de- 
cisions of  our  own  court  affirming  these  principles. 

Upon  the  execution  of  the  agreement  of  February  1857, 
Blizzard,  as  a  lessee,  came  into  possession  of  a  chattel  real,  whilst 
Leiby  remained  the  owner  of  the  fee.  The  Act  of  the  28th 
April  1840,  provides  expressly  that  **  the  lien  shall  not  be  con- 
strued to  extend  to  any  other  or  greater  eetate  in  the  ground 
on  which  any  building  may  be  erected  than  that  of  the  person 
or  persons  in  posseeeion  at  the  time  of  commencing  the  said 
building,  and  at  whose  instance  the  same  was  erected."  The 
contract  between  Leiby  and  Blizzard  affected  no  man  but  the 
parties  to  it ;  nor  was  any  man  entitled  to  give  it  any  construo*- 
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tion  or  effect  other  than  the  parties  gave  to  it.  As  between 
Leiby  and  Blizzard,  the  former  parted  with  his  possession,  and 
the  latter  assumed  it  as  a  tenant  for  five  years  ;  and  it  will  be 
observed,  that  it  is  the  posse$8ton  of  the  party  that  characterizes 
the  estate  to  be  bound  by  the  lien :  Hay  worth  v.  Wallace,  2  Harris 
120,  decides  that  a  chattel  real  is  not  the  subject  of  a  mechanic's 
lien  at  all.  So  also  is  Church  v.  Griffith,  9  Barr  117,  and  White's 
Appeal,  10  Id.  254;  Sergeant's  Lien  Law  160-62.  It  was 
upon  the  faith  of  the  law  thus  settled  by  our  own  court,  giving 
a  construction  to  our  own  statute,  that  this  contract  was  advisedly 
entered  into. 

Whether  the  contract  between  the  parties  be  considered  in  its 
nature  a  building  contract  or  not ;  whether  the  rent  was  payable 
wholly  or  partly  by  buildings ;  it  cannot  ignore  the  fact  that 
Leiby  was  a  landlord.  Blizzard  a  tenant — the  one  was  seised  of 
the  fee,  the  other  possessed  of  a  chattel  real ;  and  that  the 
statute  in  express  terms  limits  the  lien  to  the  estate  of  the  person 
in  possesMion.  Blizzard  was  in  possession  and  had  been  so  exclu- 
sively, for  more  than  a  year  before  the  lien  was  filed.  Leiby 
was  not  in  possession  either  in  law  or  fact.  Blizzard  being  thus 
in  possession,  it  was  notice  to  all  persons  dealing  with  him,  that 
his  title  alone,  was  to  be  looked  to  as  security  ;  if  such  persons 
looked  further  than  the  possession,  they  were  not  warranted  by 
the  statute  in  so  doing,  and  the  contract  itself  informed  them, 
if  they  looked  to  it,  that  neither  Leiby  nor  his  estate  was  to  be 
responsible. 

John  Williamson  and  William  M.  Penrosej  for  defendants  in 
error. — 1.  This  is  a  proceeding  in  rem,  and  the  judgment  on  the 
verdict  against  Leiby,  the  owner,  is  separate  from  and  in- 
dependent of  the  judgment  by  default  against  Blizzard,  the  con- 
tractor. Whether  the  judgment  against  the  latter  be  good 
or  bad,  it  does  not  affect  the  validity  of  the  judgment  against 
the  former. 

2.  Defendant's  first  point  depends  on  the  building  agreement 
between  J.  Leiby  and  I.  Blizzard,  of  the  day  of  February 
]  857 ;  and  the  court  below  ruled  the  point,  on  the  ground  that 
this  court  had  decided  that  it  was  a  building  contract,  and  that 
mechanics'  liens  filed  for  work  done,  &c.,  about  the  erection  of 
th«  building  on  the  premises  bound  the  estate  of  Jacob  Leiby 
therein :  Woodward  v,  Leiby,  12  Casey  437. 

3.  The  27th  section  of  the  Act  of  16th  June,  1836,  in  relation 
to  mechanics*  liens,  expressly  provides  that  the  debt  for  which 
the  mechanic's  lien  is  filed,  &c.,  may  be  sued  for  in  a  personal 
action  and  recovered  against  the  owner  or  any  other  person. 

In  this  case  the  lien  and  the  right  to  the  personal  action  were 
fiecurities  for  the  same  debt ;  and  the  scire  facias  and  the  per- 
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sonal  action  are  concurrent  remedies  for  the  recovery  of  the 
same  debt ;  and  both  remedies  continue  in  force  till  full  satis- 
faction of  the  whole  debt.  Here  the  judgment  and  execution  in 
the  personal  action  was  against  Blizzard,  the  contractor ;  and  all 
that  was  sold  by  virtue  of  such  execution  was  hu  leasehold 
interest  in  the  premises,  leaving  untouched  the  reversionary 
estate  of  Leiby,  the  owner,  bound^by  the  lien. 

4th  and  5th  specifications  of  error  are  fully  answered  by  the 
court  below,  in  their  answer  to  defendant's  third  point. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 

LowRiB,  C.  J. — It  is  not  very  good  pleading  to  a  claim  of  a 
mechanic's  lien  against  a  specified  house  and  Tot,  to  plead  that 
the  defendant  "holds  no  lands  bound  by  the  alleged  lien;"  but, 
on  carefully  studying  the  case,  it  is  apparent  that  the  plea  means 
to  aver  that  only  the  leasehold  of  Blizzard,  and  not  the  title  of 
the  lessor,  was  bound  by  the  lien.  Even  this  is  very  defective 
as  a  means  of  raising  an  issue  of  fact ;  but  it  is  all  we  have.  It 
is  the  very  same  issue  that  we  had  before  in  Woodward  v.  Leiby, 
12  Casey  437 ;  and  the  present  case  raises  no  other  issue  of  any 
importance. 

We  still  think  we  were  right  in  our  former  decision.  True, 
the  Act  of  28th  April  1840,  declares  that  the  lien  shall  affect 
only  the  estate  '*of  the  person  in  possession  at  the  time  of  the 
commencement  of  the  building,  and  at  whose  instance  the  same 
is  erected."  But  if  we  were  to  interpret  this  very  strictly,  we 
should  soon  have  the  whole  lien  law  frustrated.  A  lease  for  three 
or  six  months  to  a  builder  and  possession  under  it,  with  a  con- 
tract to  build  a  house  on  the  lot  for  the  owner,  would  be  exactly 
a  case  for  no  lien  at  all ;  for  the  builder  would  be  in  possession 
without  the  house  being  erected  at  his  instance,  and  the  owner 
would  have  had  it  erected  without  being  in  possession.  This  in* 
terpretation  will  not  do; 

It  was  not  for  such  a  case  as  this  that  the  act  was  framed,  but 
to  correct  the  mischief  developed  in  several  cases  (2  Rawle  343, 
7  Watts  9,  9  Id.  52),  of  allowing  the  lien  to  sweep  away  by 
articles  of  agreement  the  estates  of  remainder-men,  lessors  and 
vendors,  who  had  had  no  part  in  the  contract  for  the  erection 
of  the  building. 

Judgment  affirmed. 


Digitized  by 


Google 


68  SUPREME  COURT  Iffarrisiurg 


Hassler  versus  Bitting. 

Responsive  Answers  in  Equify,  Effect  of. — Resulting  Trust  destroyed  hy 
Laches  of  Cestui  que  trust. 

A.  by  ah  ansignroent  dated  December  14th  1833,  on  a  deed  to  him,  conveyed 
a  house  and  lot  to  B.  for  life,  T^ith  remainder  to  three  others  in  fee.  In  1»57, 
B.  filed  a  bill  in  equity  alleging  a  resulting  trust  in  the  property  as  bought 
with  her,  money,  but  the  proofs  on  bill  and  answer  failed  to  sustam  her  aver- 
ments: Held, 

1.  That  she  had  no  resulting  trust. 

2.  That  the  assignment  having  been  made  with  her  knowledge,  she  was 
euilty  of  laches  in  enforcing  her  equity  if  she  had  any,  and  that  after  twenty- 
&ur  gears'  delay,  she  could  not  be  beard  in  a  court  of  equity,  asserting  a 
resulting  trust  or  a  breach  of  trust  in  a  conveyance,  in  which  she  had  so  long 
acquiesced* 

Appeal  from  the  Common  Pleas  of  Berk$  county j  sitting  in 
Equity. 

This  was  an  appeal  by  the  devisees  of  Susan  Hassler,  from  the 
decree  of  the  court  below,  dismissing  a  bill  in  equity  filed  by 
)ier  against  Daniel  L.  Bitting*  * 

The  bill  of  complainant  was  filed  May  14th  1857,  and  set 
forth,  that  a  certain  house  and  lot  of  ground,  situate  in  Fourth 
street,  in  the  city  of  Reading,  was  conveyed  by  deed,  dated 
September  26th  1833,  from  William  Weimer  and  wife,  to  Daniel 
L.  Bitting,  the  respondent  in  said  bill ;  that  said  house  and  lot 
was  purchased  for  the  complainant  at  her  request,  and  with  her 
money,  ai^d  that  the  said  Daniel  L.  Bitting  held  the  same  in  trust 
for  her ;  that  afterwards,  to  wit,  on  the  14th  day  of  December 
1833,  the  said  Daniel  L.  Bitting,  and  Susannah  his  wife,  executed 
on  the  bagk  of  said  deed,  an  assignment  or  declaration  of  trust 
for  said  house  and  lot,  in  favour  of  the  said  Susan  Hassler  for 
life,  land  after  her  death,  to  Jeremiah  D.  Bitting,  Samuel  Zieber, 
Catharine  Goss,  and  Polly  Hinnershitz;  that  said  declaration 
of  trust  was  made  without  the  consent,  direction,  or  authority 
of  the  said  Susan  Hassler,  and  in  her  absence,  and  was  the  sole 
act  of  the  said  Daniel  L,  Bitting ;  that  as  soon  as  she  was  in- 
formed thereof,  she  refused  to  consent  to  the  arrangement,  and 
the  reason  it  was  not  altered  at  the  time,  was  because  the  said 
Daniel  L.  Bitting  assured  her,  that  the  names  in  said  declara- 
tion of  trust  could  at  any  time  be  erased,  and  others  inserted,  to 
whom  she  might  desire  to  convey  or  devise  said  premises ;  that 
said  deed,  with  the  declaration  of  trust  thereon  endorsed,  was, 
at  the  time  of  filing  the  said  bill,  and  for  a  long  time  before,  in 
her  possession,  &c. ;  and  praying  the  court  to  cancel  said  declara* 
tion  of  trusty  declare  Daniel  L.  Bitting  her  trustee,  and  by  the 
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decree  of  said  court,  compel  him  to  execute  and  deliver  to  said 
complainant,  a  deed  of  conveyance  for  said  house  and  lot. 

To  this  bill  the  respondent  filed  his  answer  July  Slst  1857, 
admitting  the  purchase  of  the  premises  above  mentioned,  at  first 
for  himself — but  averred  that  she  afterwards  agreed  to  take  it, 
and  refunded  the  purchase-money  to  him ;  that  it  was  made  at 
complainant's  request;  and  denying  that  the  assignment  or 
declaration  of  trust  was  executed,  without  the  direction,  con- 
sent, or  authority  of  said  Susan  Hassler,  and  in  her  absence. 
The  respondent  further  declared  in  his  answer,  that  the  declara- 
tion of  trust,  endorsed  on  the  deed,  was  signed,  sealed,  and 
delivered,  by  the  direction,  with  the  consent,  and  in  the  presence 
of  the  said  Susan  Hassler,  who  accepted  the  same,  and  gave 
it  for  safe  keeping  into  the  hands  of  Jeremiah  D.  Bitting, 
who  is  a  nephew  of  the  respondent,  and  in  no  way  related  to 
the  complainant ;  and  praying  that  the  bill  be  dismissed  with 
costs,  &c. 

Subsequently,  on  the  application  of  the  parties,  the  court  ap- 
pointed P.  S.  Filbert,  examiner,  to  take  testimony  in  the  cause ; 
and  on  the  23d  of  March  1858,  Matthias  S.  Richards,  and  Isaac 
Meyers,  the  subscribing  witnesses  to  both  the  deed  and  declara- 
tion of  trust,  were  examined  on  the  part  of  the  complainant,  and 
on  September  8th  1859,  Peter  Bitting,  a  brother,  on  behalf  of 
respondent. 

Mr.  Richards  testified  that  he  drew  the  deed  and  assign- 
ment, or  declaration  of  trust,  above  referred  to ;  that  he  attested 
the  same,  and  that  they  were  both  acknowledged  before  him ; 
that  he  drew  the  assignment  at  the  instance  of  Daniel  L.  Bitting, 
and  went  to  his  house  to  take  Mrs^  Bitting*s  acknowledgment ; 
that  Susan  Hassler  wa«  not  present  at  that  time,  nor  when  the 
instructions  were  given,  or  the  deed  drawn,  and  that  witness 
"  had  no  communication  on  the  subject  with  Susan  Hassler  at 
all,  nor  she  with  him.*'  Isaac  Meyers,  the  other  attesting  wit- 
ness, "has  no  recollection  of  Susan  Hassler  being  present." 
Peter  Bitting,  the  respondent's  witness,  did  not  testify  to  any* 
thing  touching  the  execution  or  delivery  of  the  deeds  above  men- 
tioned ;  but  that  Mrs.  Hassler  had  said,  she  had  made  the  assign* 
ment  as  it  was  written,  had  requested  it  to  be  drawn,  and  was 
satisfied  with  it.  The  premises  in  dispute  were  occupied  by 
Susan  Hassler  as  her  own,  or  by  her  devisees,  from  the  time  of 
the  purchase  in  1883,  to  the  present  time. 

The  complainant  died  about  the  15th  day  of  June  1858,  after 
having  made  her  will,  dated  January  Slst  1857,  wherein  she 
devised  the  premises  in  dispute  to  William  Breidegam  and  Polly 
Hinnershitz  (wife  of  Jeremiah  Hinnershitz),  who,  on  November 
24th  1858,  filed  in  the  said  court  a  bill  to  revive  and  continue  tho 
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original   proceedings^  which  were  revived   accordingly  March 
11th  1859. 

On  the  27th  February  1860,  the  cause  was  argued  on  the  bill, 
answer,  and  testimony  taken  by  the  examiner ;  and  in  August 
following,  the  court  dismissed  the  bill  with  costs. 

The  case  was  then  removed  into  this  court,  where  the  following 
errors  were  assigned : — 

1.  The  court  erred  in  dismissing  the  original  bill,  and  bill  of 
revivor,  of  the  complainants. 

2.  The  court  erred  in  not  decreeing  the  declaration  of  trust 
null  and  void,  and  cancelling  the  same. 

3.  The  court  erred  in  not  decreeing  the  execution  and  delivery 
of  a  deed  of  conveyance  to  the  complainants,  by  Daniel  L.  Bitting, 
the  respondent* 

A.  (?.  Green  and  Jaoob  JToffman,  for  appellants. — The  ad- 
missions of  the  respondent  clearly  show  a  resulting  trust,  in 
favour  of  Susan  Hassler  and  her  devisees :  Greenl.  Cr.  vol.  1, 
390,  391 ;  Jackman  v.  Ringland,  4  W.  &  S.  149 ;  Lloyd  v.  Carter, 
5  Harris  216.  And  a  principal  duty,  imposed  by  law  on  a  trus* 
tee,  is  '^  to  execute  such  conveyances  as  the  cestui  que  trust  shall 
direct :"  Gr.  Cr.  Dig.  vol.  1,  418. 

The  first  question  is  one  of  fact,  and  its  decision  depends  on 
the  measure  of  evidence  which  the  court  may  hold  to  be  neces- 
sary to  overcome  an  answer  in  chancery.  The  complainant 
declares  under  oath,  "that  the  declaration  of  trust  was  made 
without  her  consent^  or  direction^  and  in  her  absence  ;  that  when 
informed  of  it,  she  objected  to  the  arrangement,  and  that  it  was 
the  sole  act  of  the  said  Daniel  L.  Bitting."  This  is  denied  by 
the  respondent,  who  alleges  that,  "  by  the  direction,  with  the 
consent,  and  in  the  presence  of  the  said  Susan  Hassler,  he  and 
his  wife  signed,  sealed,  and  delivered  the  said  declaration  of 
trust  to  the  complainant."  A  direct  and  material  issue  of  fact 
is  presented,  and  the  parties  would  appear  to  stand  in  equilibrio. 
Judge  Richards,  who  drew  the  assignment,  attested  it,  and  took 
the  acknowledgment  of  the  respondent  and  wife,  Sustains  the 
allegations  in  the  bill,  and  swears  that  he  drew  it  at  the  instance 
of  Daniel  L.  Bitting,  and  at  his  house ;  that  Mrs.  Hassler  was 
not  present  then,  or  at  any  other  time,  and  that  he  never  had 
uny^  communication  with  her  on  the  subject.  Isaac  Meyers,  the 
other  attesting  witness,  has  no  recollection  that  Mrs.  Hassler  was 
present.  The  respondent's  answer  is  not  supported  by  any  evi- 
dence aliunde. 

It  is  true  that  the  current  of  judicial  decisions  seems  to  favour 
the  doctrine,  that  two  witnesses  are  necessary  to  overcome  the 
respondent's  answer,  on  the  principle,  that  the  complainant,  by 
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calling  on  the  adverse  party  to  answer,  thereby  makes  him  a 
witness,  and  if  but  one  witness  is  called  to  sustain  the  bill,  there 
is  witness  against  witness,  and  the  parties  stand  in  equilibrto. 
In  such  cases  an  additional  witness,  or  such  circumstances  as  are 
equivalent  thereto,  is  held  to  be  requisite  to  turn  the  scale,  and 
induce  a  chancellor  to  make  a  decree :  Brawdy  v.  Brawdy,  7  Barr 
159 ;  Eberly  v.  Graeff,  9  Harris  256 ;  Greenlee  v.  Greenlee,  10 
Id.  236.  It  is,  however,  considerably  shaken  by  others  cited 
below,  and  is  believed  to  be  untenable  on  principle. 

It  is  a  recognised  principle  of  equity  practice,  that  when  an 
answer  negatives  the  allegations  it  contains,  and  no  further  tes- 
timony is  adduced  in  its  support,  the  court  will  dismiss  it,  as  of 
course.  This  is  analogous  to  the  declaration  and  plea  at  law. 
In  the  latter  case,  there  is  allegation  and  denial;  the  parties 
stand  in  equilibriOy  and  the  testimony  of  a  single  witness  will 
decide  the  issue  on  either  side.  In  the  former,  there  is  also 
allegation  and  denial,  but  in  each  under  oath,  and,  therefore, 
on  principles  of  strict  reasoning,  a  like  equilibrium  should  result, 
and  the  testimony  of  a  single  disinterested  witness,  sustaining  the 
allegations  of  the  bill,  should  be  sufScient  to  turn  the  scale. 
Otherwise  we  are  compelled  to  adopt  the  anomalous  doctrine, 
that  at  law  one  witness  is  sufficient,  but  in  equity,  two  are  re- 
quired. The  rule  now  in  force  in  England,  of  allowing  both 
parties  to  a  suit  at  law  to  testify,  and  in  which,  where  they  nega- 
tived each  others'  testimony,  the  oath  of  a  single  disinterested 
and  credible  witness  would  prevail,  is  believed  to  furnish  the  true 
doctrine  of  equity  practice  in  this  respect,  and  this  would  seem 
to  be  the  doctrine  laid  down  in  Brightly's  Equity,  §  720 :  Hor- 
ton's  Appeal,  1  Harris  71 ;  Baker  v.  Williamson,  4  Barr  468. 
See  also  1  Blackford  290;  16  Geo.  Rep.  416;  9  Cranch  160;. 
4  Engel  (Arkansas)  Rep.  545-6. 

The  fact  that  the  second  witness  to  the  assignment  has  no 
recollection  of  Susan  Hassler  being  present  at  the  time  it  was 
executed — the  respondent  being  an  uncle  to  one  of  the  cestuis 
qwe  trust — his  failure  to  remember  whether  the  purchase-money 
was  refunded  to  him  before  or  after  the  declaration  of  trust  was 
executed — the  delivery  of  the  deed,  with  the  trust  thereon  en- 
dorsed, to  the  complainant,  instead  of  depositing  it  in  the  custody 
of  a  disinterested  person,  and  its  being  still  in  her  possession 
and  unrecorded,  afford  strong  evidence  that  the  true  history  of 
the  transaction  is  as  alleged  in  the  complainant's  bill. 

But,  another  consideration  may  be  urged.  In  a  resulting  trust, 
can  the  trustee  execute  a  conveyance  of  the  legal  title  to  persons 
other  than  the  cestui  qi^  trusty  without  the  autnority  of  the  latter 
in  writing,  or  proof  of  such  authority,  if  denied  by  evidence 
outside  of  his  own  declaration?  If  this  doctrine  should  be 
adopted}  it  is  easy  to  see  that  every  cestui  que  trust  must  be  at 
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the  mercy  of  the  triistee,  for  to  divert  the  trust  estate  all  that 
is  necessary  would  be  to  make  a  declaration  of  trust  to  that 
effect,  and  allege  that  it  was  done  in  obedience  to  the  directions 
of  the  beneficiary. 

But  grant  that  the  direction  to  convey  is  evidenced  by  the 
assignment  endorsed  on  the  deed,  and  that  after  its  execution 
the  instrument  was  delivered  to  and  accepted  by  Susan  Hassler, 
is  there  anything  in  these  acts  that  bars  her  right  to  revoke  the 
trust  in  remainder?  As  a  trustee,  Daniel  L.  Bitting  was  bound 
to  convey  according  to  the  cestui  que  trust's  direction,  and  if  the 
conveyance  had  been  made  to  her  in  fee,  and  she  had  thereupon 
executed  a  declaration  of  trust,  but  retained  the  writing  in  her 
possession  and  under  her  control,  a  power  of  revocation  existed. 
No  difference  in  principle  is  perceived  between  the  case  supposed, 
and  the  one  under  consideration.  They  are  both  substantially 
the  act  of  Susan  Hassler ;  in  neither  case  is  the  control  of  the 
deed  parted  with,  or  the  trust  in  remainder  consummated  by 
delivery :  Maynard  v.  Maynard,  10  Mass.  456 ;  Eames  v.  Phil- 
lippi,  12  Johns.  418 ;  Stilwell  v.  Hubbard,  20  Wend.  44.  Nor 
can  delivery  to  the  complainant  be  held  to  be  a  delivery  to  the 
others  named  in  the  assignment.  To  accept  the  deed,  under 
those  circumstances,  was  probably  the  only  way  in  which  the 
trustees  would  consent  to  part  with  the  title,  and  the  fact  of  not 
recording  it,  and  keeping  it  entirely  under  her  control,  was 
evidence  of  an  intention  to  retain  the  power  to  revoke.  The 
respondent  declares  in  his  answer,  that  the  complainant  put  the 
deed  into  the  hands  of  Jeremiah  D.  Bitting  for  safe  keeping ; 
but  as  this  was  not  responsive  to  anything  alleged  in  the  bill,  it 
would  be  no  evidence,  unless  supported  aliunde.  Even  if  evi- 
dence in  the  cause,  which  it  certainly  is  against  the  respondent, 
it  shows  no  delivery.  It  was  left  with  Jeremiah  D.  Bitting 
for  a  specific  object,  viz. :  for  safe  keeping^  and  liable  to  recla- 
mation at  the  will  and  pleasure  of  the  complainant.  Having 
been  put  in  a  place  of  deposit  merely  for  secure  custody,  it  did 
not  pass  out  of  her  possession  or  control.  This  was  also  the 
understanding  of  the  bailee,  for  if  the  fact  is  as  the  respondent 
alleges,  the  deed  was  redelivered  to  her,  as  it  was  in  her  posses- 
sion at  the  time  of  her  death.  The  case  of  Simonton's  Estate, 
4  Watts  180,  does  not  apply,  for  there  innocent  parties  were  to  be 
affected.  To  the  same  effect  is  Blight  v.  Schenck,  10  Barr  285. 
In  the  present  case,  there  was  no  change  in  the  status  of  the 
parties,  nor  is  there  any  pretence  that  either  of  those  named  in 
remainder  paid  any  consideration  for,  or  ever  had  any  possession 
of  the  property  in  question,  or  expended  any  money  on  the  faith 
of  the  assignment,  or  would  sustain  any  legal  injury  by  the  cancel- 
lation of  said  declaration  of  trust.  Cases  can  be  found  in  which 
a  delivery  has  been  held  without  an  actual  delivery  of  the  deed. 
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But,  in  those  instances,  it  will  be  found  that  no  revocation  took 

5 lace  in  the  lifetime  of  the  grantor,  whereas,  in  this  case,  it  was 
oubly  revoked ;  first,  by  the  bill  in  equity,  and  again  by  the 
last  will  and  testament  of  complainant. 

John  BankSy  for  appellee. — The  defendant's  answer  in  express 
terms  negatives  every  allegation  in  the  bill.  This  answer  being 
responsive  to  the  allegations  in  the  bill,  is  evidence  in  his  favour ; 
and  is  conclusive,  unless  overcome  by  the  satisfactory  evidence 
of  two  opposing  witnesses,  or  of  one  witness  corroborated  by 
other  circumstances  and  facts  which  give  to  it  a  greater  weight 
than  the  answer,  or  which  are  equivalent  in  weight  to  a  second 
witness.     This  has  not  been  done. 

The  testimony  of  Mr.  Richards  does  not  by  any  means  sus- 
tain the  allegations  in  the  bill.  It  does  not  establish  the  fact 
that  the  property  was  purchased  for  her,  and  paid  for  with  her 
money ;  nor  prove  that  the  assignment  was  not  made  according 
to  her  wishes  and  directions ;  but  only  that  the  directions  were 

f'lven  by  Bitting,  and  that  the  complainant  was  not  present, 
his  proof,  if  made  by  two  witnesses,  would  not  be  sufficient  to 
warrant  the  decree  asked  for. 

Isaac  Myers  proves  no  fact  or  circumstance  connected  with 
the  case,  except  his  signature  to  the  assignment.  This  cannot 
give  weight  in  the  complainant's  case  greater  than  the  answer ; 
and  is  not  equivalent  to  the  required  testimony  of  a  second 
witness. 

According  to  the  rules  of  law  cited  by  the  appellant,  their 
case  is  not  made  out:  2  Story  Eq.  §  1528;  Brightly*s  Equity, 
§  720 ;  Smith  v.  Brush,  1  Johns.  Ch.  R.  461. 

In  additipn  to  our  answer,  and  the  insufficiency  of  the  com- 
plainant's testimony,  we  have  the  positive  proof  of  one  witness, 
that  the  complainant  said,  that  she  had  the  assignment  made 
as  it  is  written.  That  she  had  requested  it  to  be  drawn  as  it  is, 
and  that  she  was  satisfied  with  it. 

There  is  nothing  like  a  resulting  trust  here.  Bitting  bought 
the  property,  and  took  a  deed  in  his  own  name.  The  complain- 
ant had  no  interest  in  it,  either  in  absolute  right  or  resulting 
trust.  She  afterwards  agreed  to  take  it,  and  the  defendant 
agreed  to  convey  it  for  a  particular  purpose.  This  was  an 
original  purchase,  independent  of  his.  When  he  conveyed  as 
the  complainant  agreed,  nothing  remained  in  him.  He  had  no 
title,  either  legal  or  equitable.  Nothing  remained  in  him,  in 
trust  or  any  other  way. 

This  being  the  case,  how  can  the  defendant  be  called  upon  to 
make  another  deed  that  is  different  from  the  one  he  agreed  to 
make,  and  did  make,  and  the  complainant  agreed  to  receive,  and 
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did  receive  ?  The  defendant  has  nothing  more  to  do  with  the 
property.  He  has  no  interest  in  it  that  he  can  convey.  Can  she 
cancel  the  deed  that  was  made  to  her  as  she  desired  and  directed? 
She  took  the  deed  in  that  way.  The  title  vested  according  to 
its  terms.  It  was  delivered  to  her,  and  received  by  her  for  the 
purposes  set  forth  in  it,  not  as  an  escrow,  but  absolutely.  This 
made  it  valid  as  to  the  defendant,  and  as  such  he  delivered  it* 
It  required  no  further  delivery,  and  did  not  admit  of  any  other. 
By  this  it  became  valid  in  all  its  parts,  and  for  all  its  purposes. 
The  defendant  could  not  alter  it,  nor  could  the  complainant  give 
him  power  to  alter  it.  The  destiny  of  the  property  was  fixed 
and  remains.  The  complainant  received  this  deed  for  all  the 
purposes  contained  in  it.  She  received  it  for  all  the  parties 
named  in  it,  and  it  is  valid  as  to  them  all,  and  for  them  all. 
She  has  no  power  to  revoke  it.  If  she  has,  and  has  exercised 
that  power,  why  call  on  the  court  to  revoke  it  ?  That  is  a  matter 
with  which  the  defendant  has  no  concern. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Strong,  J. — The  fundamental  difiSculty  in  the  complainant's 
case  is,  that  proof  of  a  resulting  trust  in  her  favour  is  entirely 
wanting.  The  bill  alleges,  indeed,  that  the  defendant  purchased 
the  property  with  the  complainant's  money,  but  this  allegation 
is  denied  by  the  answer,  and  there  is  no  evidence  to  sustain  the 
averment  of  the  bill.  We  have  then  nothing  to  show,  either  in 
the  bill  and  answer  or  in  the  proofs,  that  any  trust  ever  existed, 
or  that  the  relation  between  the  parties  was  at  first  anything  else 
than  that  of  vendor  and  vendee. 

This  alone  disposes  of  the  case.  But  if  it  did  not,  if  on  the 
14th  of  December  1833,  the  complainant  had  an  equitable  right 
to  have  the  property  conveyed  to  her  in  fee  simple,  and  without 
any  trust  in  favour  of  others,  it  by  no  means  follows  that  such 
an  equity  can  be  enforced  now.  On  that  day  by  an  assignment 
written  on  the  deed  to  the  defendant,  he  conveyed  the  house  and 
lot  to  the  complainant  for  life,  with  remainder  to  ^hree  others  in 
fee.  She  knew  of  the  assignment,  when  it  was  made.  Her  bill 
avers,  it  is  true,  that  it  was  thus  made  without  her  consent,  and 
that  she  remonstrated,  but  was  informed  that  she  could  at  any 
time  have  it  changed  in  favour  of  such  person  as  she  desired,  and 
requested  to  let  it  remain  as  a  temporary  arrangement.  Thia 
averment  is  denied  in  the  answer,  and  there  is  very  little  proof 
to  sustain  it.  If  it  be  conceded,  however,  the  strong  facts  remain 
that  she  knew  of  the  assignment,  and  knew  its  contents  in  1833, 
that  she  received  it  with  the  deed  of  Mr.  Bitting,  and  has,  by 
herself  or  her  bailee,  retained  it  until  the  present  time.  Her  biU 
was  not  filed  until  1857.     If  she  ever  had  the  equity  which  she 
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claims,  it  must  be  admitted,  that  she  has  been  guilty  of  great 
laches  in  endeavouring  to  enforce  it.  After  twenty-four  years* 
delay  it  seems  to  us  she  cannot  be  heard  in  a  court  of  equity, 
asserting  a  resulting  trust,  no  better  proved  than  this,  or  a  breach 
of  trust  in  a  conveyance  in  which  she  has  so  long  acquiesced. 

The  decree  is  affirmed  with  costs. 


Snively  verms  The  Commonwealth. 

Liability  of  Sheriff  for  Cash  Proceed*  of  Sale  on  Partition^  and  for  th4 
Securities  taken  by  him  for  the  Purchase-money. 

1.  Where  a  Bheriff,  under  proceeding  in  partition,  sold  land  for  a  sum  in 
hand,  taking  judgment-notes  for  the  balance  of  the  purchase-money  in  his 
own  name,  which  was  afterwards  lost,  and  suit  brought  against  him  therefor 
on  his  official  recognisance,  by  the  parties  interested,  it  was  held,  that  it  should 
Lave  been  left  to  the  iury  as  a  question  of  fact,  whether  the  money  was  lost 
by  the  neeligenco  of  the  !«heriff ;  and  that  it  was  error  in  the  court  to  charge 
the  jury  that  the  plaintiff  was  entitled  to  a  verdict. 

2.  The  sheriff's  return  made  him  liable  to  pay  the  hand-money  into  court, 
or  to  the  several  parties  interested  so  soon  as  tneir  shares  were  ascertained,  or 
to  a  call  to  bring  the  judgment-notes  into  court,  that  the  parties  might  have 
them  properly  disposed  of.  The  notes  belonged  to  them,  the  decree  of 
distribution  fixed  their  several  shares  therein,  and  it  was  their  business  to  see 
that  they  were  collected. 

Error  to  the  Common  Pleas  of  Bedford  county. 

This  was  an  action  of  debt  brought  November  1st  1859,  in  the 
name  of  the  Commonwealth  for  the  use  of  James  C.  McLanahan 
and  wife,  John  Bell  and  wife,  L.  W.  Smith  and  wife,  and  A.  L. 
Russell  and  wife,  against  Andrew  J.  Snively,  on  his  official  re- 
cognisance as  sheriff  of  Bedford  county, 

I'he  case  was  this :  John  King  died  in  Bedford  county,  leaving 
ten  children,  of  whom  the  plaintiffs,  joined  as  above  with  their 
husbands,  were  four.  He  left  real  estate  of  considerable  value, 
part  of  which  he  held  in  common  with  Dr.  Swope* 

Under  proceedings  in  partition,  an  order  for  the  sale  of  a  por- 
tion of  this  real  estate  was  directed  to  the  defendant,  who  was 
then  the  sheriff  of  the  county.  In  May  1850,  he  made  sundry 
sales,  which  were  all  duly  confirmed,  the  proceeds  collected  and 
paid  over  by  him,  except  for  a  portion  of  the  land  sold  by  him 
to  John  King,  one  of  the  heirs  of  deceased. 

The  sale  was  made  on  three  payments,  viz.,  the  hand-money 
payable  November  80th  1850,  the  second  instalment  payable 
November  80th  1851,  and  the  last  on  the  30th  of  November  1852. 
The  hand-money  was  not  paid  by  John  King.  For  the  other 
payments  the  sheriff  took  judgment-notes  in  his  own  name, 
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which  he  entered  up  against  him.  The  deed  to  King  was 
acknowledged  but  not  delivered. 

On  the  30th  of  November  1850,  Snively  petitioned  the  court 
for  a  distribution  of  the  hand-money  made  on  these  sales ;  where- 
upon an  auditor  was  appointed,  who  made  a  report,  distributing' 
not  only  the  hand-money,  but  also  the  amount  of  the  notes  fall- 
ing due  November  30th  1851  and  1852,  which  report  was  con- 
firmed February  11th  1851.  On  the  19th  of  November.  Snively's 
term  of  office  expired.  On  the  11th  of  March  1854,  he  took  a 
judgment-note  from  John  King,  with  security  for  the  amount  of 
the  hand-money,  also  in  his  own  name,  which  was  duly  entered. 
On  the  28th  of  September  1855,  he  released  the  lien  of  the  judg- 
ment which  he  had  taken  for  the  hand-money,  as  to  certain  lands 
which  had  been  sold  by  defendant  therein  to  E.  Foster. 

The  judgments  payable  in  1851  and  1852  were  not  revived 
until  after  more  judgments  had  been  entered  against  John  King 
than  he  could  pay.  But  they  were  revived  to  March  Term  1858, 
in  the  name  of  Snively,  who  still  retained  the  bonds,  as  also  the 
deeds  which  had  been  acknowledged  to  King.  The  proceeds  of 
the  sale  of  John  King's  property  were  sufficient  to  pay  all  the 
heirs  in  full  except  Mrs.  McLanahan,  but,  inasmuch  as  in  the  set- 
tlement of  other  portions  of  the  estate  of  the  elder  King,  his  son 
William  R.  King  had  been  overpaid,  he  assigned  to  the  other 
heirs  his  portion  of  the  proceeds  of  the  sale  to  his  brother  John, 
On  the  14th  of  February  1859,  Snively,  without  their  knowledge 
or  consent,  assigned  to  the  several  heirs  their  respective  shares 
of  the  judgment-notes  taken  by  him  from  John,  upon  which 
executions  were  sued  out,  and  his  estate  and  effects  exhausted. 
Upon  distribution  thereof  the  judgment  for  the  hand-money  was 
fully  paid  and  satisfied,  but  those  for  the  payments  due  in  1851 
and  1852  were  not  reached. 

This  suit  was  then  brought  on  the  official  recognisance  of  the 
defendant  to  recover  the  share  of  Mrs.  McLanahan,  as  heir  of 
John  King,  deceased,  and  the  interest  of  all  the  plaintiffs  by 
virtue  of  the  transfer  from  William  R.  King  above-mentioned. 

On  the  trial  the  following  points  were  presented  by  the  counsel 
for  the  plaintiff  and  defendant,  on  which  the  instruction  of  the 
court  below  was  requested : — 

Plaintiffs'  points. 

1.  That  the  money  in  the  hands  of  the  sheriff,  arising  out  of 
the  partition,  having  been  decreed  to  the  plaintiffs,  the  sheriff  is 
bound  to  show  affirmatively  that  he  did  pay  the  same  according 
to  the  decree. 

2.  That,  having  entered  up  the  securities  which  he  held  for 
the  money  in  his  own  name,  without  any  offer  to  assign  them, 
and  exercised  the  whole  control  over  the  same  up  to  the  time 
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and  until  after  the  lien  was  lost,  his  assignment  of  the  securities 
then  is  no  payment  under  the  decree  of  the  court,  unless  he 
proves  that  it  was  done  at  the  request  of  the  plaintiffs  and 
expressly  agreed  to  be  accepted  by  them  in  lieu  of  their  claim 
and  with  the  intention  of  releasing  the  sheriff  from  all  responsi- 
bility. 

8.  That,  although  six  years  have  elapsed  since  the  plaintiffs 
had  the  right  to  demand  this  money  from  the  sheriff,  no  pre- 
sumption arises  that  the  decree  was  complied  with  and  the 
money  paid,  but  the  decree  stands  as  a  judgment  of  this  court, 
from  which  the  sheriff  cannot  be  released  except  upon  proof  of 
absolute  payment. 

4.  That  the  sheriff,  by  delivering  his  deeds  to  John  and  Thomas 
King,  or  their  vendee,  and  thereby  yielding  an  absolute  security 
for  the  purchase-money,  although  the  lien  of  judgments  had  ex- 
pired,* made  himself  responsible  to  the  plaintiffs  for  the  amount 
so  lost  by  his  breach  of  the  trust  reposed  in  him. 

5.  That  the  money  and  securities,  which  were  decreed  by  the 
jcourt  to  be  paid  to  the  heirs  of  John  King,  having  come  into  the 
hands  of  A.  J.  Snively,  sheriff,  while  acting  as  sheriff,  his  lia- 
bility and  duty  in  respect  to  their  proper  payment  did  not  cease 
with  the  expiration  of  his  term  of  office. 

6.  That  the  original  liability  of  said  A.  J.  Snively  having 
accrued  while  in  office,  all  subsequent  acts,  tending  either  to 
release  or  continue  that  liability,  relate  back  to  the  original 
transaction ;  and,  if  he  is  clearly  in  fault,  he  is  liable  on  his 
recognisance,  as  for  breach  of  official  duty. 

Defendant's  points. 

1.  If  the  jury  believe  that  the  defendant  took  from  John  King 
judgment  notes  for  the  purchase-money  of  the  real  estate,  ana 
entered  them  as  liens  upon  the  same,  that  under  the  Act  of  As- 
sembly in  relation  to  partitions,  such  notes  so  entered  were  a 
substitute  for  the  money,  and  it  was  the  business  of  said  parties 
to  see  to  their  collection. 

2.  That  all  the  evidence  in  this  case  does  not  show  any  such 
omission  or  violation  of  duty  on  the  part  of  the  then  sheriff  (now 
defendant)  as  will  render  him  liable  in  this  action  on  his  recog- 
nisance as  sheriff. 

8.  That,  the  auditor's  report  having  been  confirmed  February 
17th  1851,  and  this  suit  not  having  been  brought  within  seven 
years  from  that  date,  there  can  be  no  recovery  by  plaintiffs. 

4.  That,  if  the  jury  believe  that  plaintiffs  accepted  the  transfer 
by  sheriff  Snively  entered  on  the  notes,  14th  February  1859,  in 
payment  of  their  several  shares  in  the  land  sold^  then  they  can- 
not recover  in  this  action. 
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5.  That  the  fact  that  these  plaintiffs  accepted  all  those  por- 
tions of  the  judgment  given  for  hand-money,  issued  executions 
thereon,  and  received  the  money  from  the  same,  raises  a  fair 
presumption  that  they  also  accepted  the  transfer  of  the  other 
judgment,  such  transfers  having  been  made  at  the  same  time. 

6.  That  the  fact  that  these  plaintiffs  issued  an  execution  on 
the  transfers  made  to  them  on  the  Ist  of  April  1859,  after  the 
transaction  of  14th  February  1859,  as  proved  by  Mr.  Russell, 
raises  a  strong  presumption  that  they  accepted  such  transfers  in 
payment  of  their  shares  in  the  land  sold. 

7.  That  these  plaintiffs,  upon  these  very  judgments,  having 
aided  in  selling  the  real  estate  of  John  King,  and  having  parti- 
cipated in  the  distribution  of  the  proceeds  arising  therefrom,  are 
estopped  from  calling  upon  this  defendant  for  the  balance  not 
realized  by  said  sales. 

The  court  directed  the  jury  to  return  a  verdict  for  the  plain- 
tiffs. 

There  was  a  verdict  and  judgment  accordingly,  whereupon  the 
defendant  sued  out  this  writ,  and  exhibited  here  the  following 
specifications  of  error : — 

1.  The  court  erred  in  overruling  the  first  point  submitted  by 
defendant. 

2.  The  court  erred  in  taking  the  case  from  the  jury  and 
directing  a  verdict  for  plaintiff. 

3.  The  court  erred  in  refusing  to  affirm  the  third,  fourth,  fifth, 
sixth,  and  seventh  paints  of  defendant. 

John  Cessna,  for  plaintiff  in  error. — The  Act  of  1799,  §  2, 
authorizes  the  sheriff,  on  sales  in  partition,  to  receive  the  con- 
sideration-money or  take  sufficient  security  therefor  to  the  satis- 
faction of  the  parties  in  interest.  Sheriff  Snively  received  bail 
for  the  hand-money,  and  took  judgment-bonds  from  the  pur- 
chaser for  the  two  annual  payments  which  were  filed  as  liens 
against  the  lands  sold.  This  was  done  in  the  fall  of  1850.  The 
last  note  was  due  80th  November  1852,  and  the  auditor's  report 
was  confirmed  February  17th  1851.  No  word  of  complaint  from 
any  quarter  is  heard  until  the  1st  of  November  1859,  when  these 
plaintiffs  brought  suit.  Surely  the  jury  had  a  right  to  suppose 
that  those  very  plaintiffs,  as  "parties  concerned,"  had  been 
entirely  satisfied  with  the  nature  and  kind  of  security  taken  by 
the  sheriff  in  lieu  of  the  consideration-money.  This  view  is 
strengthened  by  the  other  evidence  in  the  case.  In  February, 
the  judgments  given  for  the  payments  of  1851  and  1852  were 
marked  upon  the  record  for  the  use  of  the  plaintiffs  in  this  action. 
They  were,  however,  really  the  property  of  plaintiffs  as  soon  as 
taken.     The  sheriff  was  a  mere  trustee,  and  although  the  notes 
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were  given  to  A.  J.  Snively,  sheriff,  bis  heirs  or  assigns,  they 
belonged  to  the  plaintiffs.  After  the  14th  of  February  1859,  tho 
plaintiffs  issued  executions  upon  these  very  judgments,  and  sold 
property  of  defendant  John  King.  When  the  whole  of  the  lands 
of  John  King  had  been  sold,  and  the  money  made  thereon  had 
been  brought  into  court  for  distribution,  these  very  parties  claimed 
and  received  a  part  of  the  money.  The  judgment  for  hand- 
money  was  satisfied  by  the  sale,  and  the  money  appropriated 
thereto  was  raised  from  a  sale  of  the  very  lands,  for  the  proceeds, 
of  which  these  parties  are  now  pursuing  the  sheriff.  The  plain- 
tiffs in  this  action  were  the  sisters  of  John  King,  the  purchaser. 
Sheriff  Snively  went  out  of  office  in  November  1851.  He  had 
never  delivered  his  deed  to  John  King  for  the  lands  sold.  The 
plaintiffs,  however,  saw  fit  to  indulge  their  brother  for  a  period 
of  nearly  ten  years,  and  now  seek  to  hold  the  sheriff  responsible. 
It  is  admitted  that  the  notes  taken  for  the  purchase-money  were 
abundantly  secure  until  they  were  permitted  to  lose  their  liens. 
This  did  not  happen  until  1856,  nearly  five  years  after  Mr. 
Snively  was  out  of  office.  If  any  liability  was  incurred  by  him 
it  did  not  happen  until  this  latter  period ;  and,  as  this  is  an  action 
upon  his  official  recognisance,  there  can  be  no  recovery.  But 
under  any  view  of  the  case  which  can  be  taken,  the  court  was  in 
error  in  taking  the  case  from  the  jury.  The  questions  of  fact 
involved  in  the  case  were  for  the  finding  of  the  jury,  and  not  for 
the  decision  of  the  court.  The  court  not  only  decided  all  the 
law  of  the  case,  but  also  proceeded  to  find  the  facts  and  make 
the  verdict  for  the  jury.  This  was  clearly  error :  Mclldowney 
V.  Williams,  4  Casey  492 ;  Dougherty  v.  Stephenson,  8  Harris 
210;  Cole  v.  Bolard,  10  Id.  431. 

S.  L,  Ruisell  (with  whom  were  Forward  ^  Gaither),  for  de- 
fendants in  error. — The  second  assignment  of  error  alone  requires 
the  attention  of  this  court;  and,  as  it  embraces  the  question 
whether  any  of  the  points  submitted  by  the  counsel  of  defendant 
below  were  sufficient,  if  answered  properly,  to  compel  the  jury 
to  release  the  sheriff*  from  his  liability  by  a  verdict  in  his  favour, 
we  examine  them  in  their  order. 

The  first  point  claims,  that,  the  sheriff  having  taken  these 
notes  and  judgments  as  a  substitute  for  the  purchase-money,  it 
was  the  business  of  the  parties  interested  to  see  to  their  collec- 
tion, and  by  inference,  if  they  did  not,  and  the  claims  were  lost, 
it  was  their  loss,  not  the  sheriff's.  These  notes  and  judgments 
were  payable  to  Andrew  J.  Snively,  his  heirs  and  assigns,  a  por- 
tion being  for  the  first  payment,  which  it  was  his  business  to 
have  in  cash,  and  pay  over  under  the  decree  of  distribution;  for 
there  was  due  to  some  of  these  plaintiffs  a  full  share  of  the  hand- 
money  from  John  and  Thomas  King,  which  was  not  paid  accord- 
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ing  to  that  decree,  the  sheriff  having  charge  of  the  whole 
matter. 

In  February  1859,  after  the  judgments  were  actually  lost,  he 
attempted  to  take  an  advantage,  by  assigning  them  over  without 
the  knowledge  of  parties  to  whom  they  were  assigned,  and  bind- 
mg  them  by  a  statement  on  record,  that  the  assignment  was 
made  without  recourse.  If  he  desired  or  intended  to  do  this, 
why  was  it  not  done  years  before  ?  To  do  it  then  was  an  acknow* 
lodgment  that  he  had  not  previously  done  his  duty.  It  was  his 
business  then,  if  he  wished  -to  get  rid  of  the  responsibility  of 
holding  the  securities  payable  to  himself,  to  go  to  the  parties, 
and,  after  paying  over  their  share  of  the  hand-money,  which  he 
should  have  had  in  his  hands,  assign  them  their  several  portions 
of  the  judgments  to  fall  due.  But  having  accepted  the  trust,  as 
one  of  the  duties  belonging  to  his  office,  and  holding  the  money 
and  securities  as  such  trustee,  nothing  short  of  a  compliance  with 
the  decree  of  distribution  will  release  his  liability.  This  view 
of  the  case  answers  both  first  and  second  points. 

As  to  the  third  point,  that  the  auditor's  report  having  been 
confirmed  the  7th  February  1851,  and  the  suit  not  brought  within 
seven  years  from  that  date,  there  can  be  no  recovery.  There  is 
a  limitation  of  five  years  to  an  action  against  the  sureties  in  the 
official  bond  of  a  sheriff,  but  this  is  an  action  against  the  sheriff 
only  on  his  recognisance.  At  the  time  this  suit  was  brought 
there  was  no  limit  short  at  least  of  twenty-one  years  on  the  re- 
cognisance of  a  sheriff.  The  Act  of  3d  April  1860  limits  the 
lien  of  the  recognisance  to  ten  years,  but  expressly  provides  that 
this  expiration  of  lien  shall  not  be  construed  to  release  the  sheriff, 
his  administrators  or  executors,  from  liability  to  answer  any 
claims  which  may  be  established  against  him  occasioned  by 
official  delinquency.  A  sheriff  is  not,  therefore,  entitled  to  plead 
the  statute  against  the  payment  of  funds  in  his  hands,  being  an 
officer  of  the  court  and  a  trustee. 

The  fourth  point,  requiring  the  court  to  allow  the  jury  to  de- 
termine whether  or  not  the  plaintiffs  accepted  the  transfer  of  the 
judgments  on  February  14th  1859,  would  only  have  been  per- 
mitting them  to  determine  a  fact  of  the  existence  of  which  there 
was  no  evidence. 

The  evidence  was  that  they  were  not  present,  and  did  not 
accept  the  assignment ;  that  their  counsel  protested  against  it  at 
the  time,  and  the  issuing  of  executions  was  explained  by  him  so 
as  to  rebut  the  presumption  arising  from  this  act.  Would  it 
have  been  right  and  proper,  then,  to  have  permitted  the  jury  to 
determine  the  case  on  such  a  presumption  as  required  by  defend- 
ant's fifth  and  sixth  points  ? 

The  seventh  point  is,  that  plaintiffs,  having  aided,  by  means 
of  these  very  judgments,  to  sell  the  real  estate  of  John  King, 
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and  having  participated  in  the  distribution  of  proceeds,  are 
estopped  from  calling  upon  the  sheriff  for  the  balance  not  realized 
out  of  the  sale. 

The  portion  not  realized  is  the  very  portion  which  has  been 
lost  by  the  default  and  neglect  of  the  sheriff,  and  the  fact  that 
they  were  willing  to  receive  that  part  which  was  saved  for  the 
sheriff,  is  no  reason  why  they  should  lose  their  right  of  action 
against  him.  Whether  the  sheriff,  on  account  of  his  retaining 
the  deeds  in  his  own  hands,  undelivered  to  the  purchasers,  has 
or  has  not  a  right  still  to  hold  the  purchasers  of  King's  defective 
title  for  the  balance  unpaid,  is  a  question  the  result  of  which 
ought  not  to  prejudice  these  plaintiffs.  The  sheriff  took  upon  him- 
self to  act  throughout  the  whole  transaction,  without  agreement 
or  consultation  with  these  plaintiffs ;  and  his  liability  being  fixed, 
whether  he  is  ultimately  to  lose  the  whole  or  save  himself,  is  not 
to  prejudice  their  rights. 

The  counsel  for  plaintiff  in  error  argues  another  point,  which, 
being  made  by  plaintiffs  below,  was  in  effect  affirmed  by  the  court 
in  ordering  a  verdict  for  plaintiffs.  It  was  claimed  by  the  plain- 
tiff in  error  that,  whereas  the  securities  taken  by  the  sheriff  were 
good,  and  no  money  was  actually  lost  to  him  or  these  parties 
until  after  the  lien  was  suffered  to  expire,  which  was  not  until 
1856,  several  years  after  the  sheriff  was  out  of  office,  there  was 
not  properly  any  breach  of  official  duty,  and  therefore  no  action 
w^ill  lie  upon  his  recognisance.  It  is  true,  no  money  could  have 
been  lost  to  the  sheriff  until  after  that  time,  but  his  failure  to 
pay  over  the  hand-money  under  the  decree  of  court,  or  make  any 
payment  or  arrangement  in  regard  to  the  securities  against  King 
in  his  hands,  all  of  which  should  have  been  done  while  he  was 
still  sheriff,  shows  his  original  liability  to  have  accrued  then. 
And  all  subsequent  acts  tending  to  release  or  fix  that  liability 
have  reference  to  the  original  transaction,  out  of  which  arose  his 
duty  and  responsibility  to  these  plaintiffs,  and  which  occurred 
while  he  was  acting  in  his  official  capacity  of  sheriff  of  Bedford 
county. 

There  being  no  questions  of  fact  upon  which  there  was  any 
room  for  a  jury  to  differ,  and  the  questions  of  law  being  well 
determined  in  the  court  below,  the  judgment  should  be  affirmed. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
LowRiE,  C.  J. — This  case  was  altogether  too  summarily  dealt 
Tvith  by  the  instruction  that  the  plaintiffs  were  entitled  to  the 
verdict.  The  law  of  the  case  is  not  so  plainly  against  the  de- 
fendant. It  is  not  clear  that  the  money  claimed  was  lost  by  his 
fault.  There  was  much  irregularity  in  the  proceedings  in  the 
particular  case,  and  all  the  parties,  as  well  as  the  sheriff,  may  be 
4  Wk.— 6 
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chargeable  with  it.  His  duty  was  not  the  same  as  when  he  has 
made  a  sale  on  a  venditioni  exponas^  in  which  case  nothing  but 
payment  of  the  amount  of  the  sale  will  satisfy  his  duty ;  of 
course,  for  the  hand-money,  he  was  bound  as  soon  as  the  sales 
were  confirmed  and  completed :  but  this  suit  is  not  for  that.  In 
taking  the  judgment-notes  for  the  deferred  payments,  the  sheriflF's 
name  was  used  merely  that  there  might  be  a  formal  contract  for 
the  money.  In  such  judicial  obligations,  taken  as  part  of  the  pro- 
ceedings in  a  cause,  it  is  not  necessarily  implied  that  the  obligee 
is  bound  to  see  to  their  enforcement,  for  they  are  often  taken  in 
the  name  of  the  Commonwealth,  and  formerly  very  often  in  the 
name  of  the  president  judge,  and  they  are  really  the  property 
of  the  parties,  or  of  some  of  them,  and  usually  it  is  their  business 
to  attend  to  them. 

The  sheriff's  return  of  sale  renders  him  liable  to  a  call  to  pay 
the  hand-money  into  court  at  once,  or  to  pay  the  several  parties 
so  soon  as  their  shares  were  ascertained,  and  also  to  a  call  to 
bring  the  judgment-notes  into  court  that  the  parties  might  have 
them  properly  disposed  of.  But  he  was  not  Dound  to  seek  the 
parties  in  order  to  make  payment  to  them,  or  to  assign  to  them 
their  several  shares  of  the  notes.  No  assignment  was  needed, 
for,  in  law,  the  notes  were  theirs,  and  the  decree  of  distribution 
fixed  their  several  shares  in  them,  and  they  ought  to  have  seen 
to  their  collection.  There  was  the  question  of  fact,  whether  the 
monev  was  lost  by  the  negligence  of  the  sheriff;  that  ought  to 
have  been  left  to  the  jury.  If  there  are  other  questions  needing 
instructions  from  us,  we  cannot  give  them  for  want  of  the  decla- 
ration showing  how  the  claim  is  presented,  which  has  not  been 
put  upon  our  paper-books. 

Judgment  reversed,  and  a  new  trial  awarded; 


_  Buchanan  versus  Duncan  et  al. 

oiq       *  22         Tenancy  hy  the  Curtesy,  Seisin  nece^ary  to  create, — Construction  of 
Will. — Life  Estate  in  Land  not  created  hy  Bequest  of  Rights  and 

40      82l  Prioileqes  in  it, 

f413(?  83| 

1.  Id  Pennsylvania  a  surviving  husband  is  entitled  to  curtesy  of  land  of  his 
deceased  wife,  though  she  had  no  actual  possession,  bat  only  a  potential  seisin 
during  her  life.  Ifshe  had  possession  by  a  tenant  for  years,  or  only  the  right 
to  present  possession,  it  is  sufficient. 

2.  A  testator  by  will  provided  that  his  widow,  daring  her  life,  should  live 
upon  the  homestead  farm,  upon  which  she  was  to  have  certain  rights  and 
privileges ;  as,  a  portion  of  the  dwelling-house,  one-half  of  the  garden,  one- 
naif  of  the  share  of  the  grain  coming  from  the  tenant,  pasture  in  summer  and 
hay  in  winter  for  her  cow  and  horses,  firewood,  &c.  He  then  made  a  distri- 
bution of  his  whole  estate,  and  after  making  a  few  legacies  and  bequests,  gave 
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to  each  of  his  two  daughters,  who  were  both  married,  the  "  one-half  part  of  his 
real  and  personal  estate  for  the  use  and  benefit  of  her  legal  heirs ;"  afterwards, 
and  before  the  death  of  the  widow,  one  of  the  daughters,  the  wife  of  B..  died, 
and  her  husband  claimed  his  curtesy  as  to  one-half  of  the  farm.  In  an  action 
of  ejectment,  brought  by  him,  it  was  heldj  that  the  widow  had  not  an  estate 
for  lif(^  in  the  homestead  farm,  but  only  certain  rights  and  privileges  in  it. 

That,  subject  to  the  provisions  in  favour  of  the  widow,  it  descended  to  the 
two  daughters  at  the  death  of  the  testator,  the  wife  of  B.  taking  an  estate  in 
fee  simple  in  one  undivided  moiety  of  the  farm,  in  which  her  nusband  was 
entitled  to  an  estate  by  curtesy  at  her  death. 

Error  to  the  Common  Pleas  of  Blair  county. 

This  was  an  action  of  ejectment  brought  in  the  Common  Pleas 
to  July  Term  1854,  by  George  Buchanan,  against  Daniel  Duncan 
and  Samuel  Duncan,  for  the  undivided  half  of  a  tract  of  land  in 
Tyrone  township,  Blair  county,  in  which  the  followinff  case  was 
stated  for  the  opinion  of  the  court,  in  the  nature  of  a  special 
yerdict : — 

The  premises  described  in  the  writ  of  ejectment,  was  the  man- 
sion tract  of  Samuel  Kyle,  late  of  Sinking  Valley,  Blair  county, 
deceased,  and  was  the  only  tract  of  cultivated  land  owned  by 
him  in  Sinking  Valley,  and  is  the  land  described  in  the  will  here- 
inafter mentioned  as  the  "  Sinking  Valley  Farm." 

The  said  Samuel  Kyle  died  in  the  year  1827,  leaving  a  widow. 
Jennet  Kyle,  and  two  daughters,  viz.,  Nancy,  then  intermarried 
with  George  Buchanan,  the  plaintiff  in  this  case,  and  Margaret, 
intermarried  with  Samuel  Duncan  (one  of  the  defendants). 

The  said  Samuel  Kyle  left  a  last  will  and  testament,  dated 
the  16th  of  February,  a.  d.  1827,  which  was  admitted  to  probate 
on  the  23d  of  August,  A.  D.  1827,  and  which  is  in  the  following 
words,  viz. : — 

"  In  the  name  of  God,  Amen.  I,  Samuel  Kyle,  of  Tyrone 
township,  Huntingdon  county,  and  Commonwealth  of  Pennsylva- 
nia, being  somewhat  indisposed  in  body,  but  of  sound  and  perfect 
mind  and  memory,  and  knowing  the  uncertainty  of  life,  and  that 
it  is  appointed  for  all  living  once  to  die,  and  in  order  to  premise 
peace  and  unanimity  amongst  those  concerned,  and  for  the  more 
easy  and  ready  settling  and  disposing  of  that  portion  of  the 
good  things  which  it  hath  pleased  the  Lord  to  bestow  upon  me 
in  this  life :  {Imprimis)^  I  do  truly  resign  my  immortal  and  never- 
dying  soul  to  Him  from  whom  I  received  it,  who  is  God  of  gods 
and  Lord  of  lords,  and  my  mortal  body  to  the  earth  from  whence 
it  came,  to  be  interred  in  a  Christian-like  manner,  in  full  belief 
that  it  shall  rise  in  that  great  and  general  day  when  all  shall 
come  forth  that  God  may  judge  them. 

'*  Item  first.  I  order  that  all  my  just  and  lawful  debts  be  first 
punctually  paid,  together  with  the  costs  and  expenses  accruing 
from  my  funeral,  out  of  my  personal  estate. 
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"  Item  second.  I  leave  and  bequeath  to  my  well  beloved  wife, 
Jennet  Kyle,  the  use  and  benefit  of  the  old  end  of  the  dwelling- 
house,  both  above  and  below,  during  her  natural  life,  the  one- 
half  of  the  garden,  and  part  of  the  spring-house  for  her  milk ; 
and  I  also  bequeath  to  my  said  wife  two  of  her  choice  of  mv 
beds,  bedsteads,  and  clothes  filling  for  the  same ;  and  I  bequeath 
to  her  the  half  of  what  grain  that  would  come  to  me  yearly  from 
the  tenant,  of  wheat,  rye,  corn,  buckwheat,  and  oats,  and  ten 
bushels  of  potatoes  yearly,  and  also  fifteen  dollars  in  cash  yearly 
during  her  natural  life ;  and  she  is  to  have  the  bay  horse,  known 
by  the  name  of  Charley,  and  the  bald  mare's  colt,  and  her  choice 
of  two  of  the.  milk  cows,  and  her  choice  of  six  sheep  out  of  the 
flock ;  and  my  said  wife  is  to  have  a  sufficiency  of  pasture  in  the 
summer  for  horses,  cows,  and  sheep,  and  also  a  sufficiency  of  hay 
of  the  farm  yearly  for  them  in  the  winter,  and  stable  for  horses 
and  cows  in  the  winter ;  and  my  said  wife  is  to  have  half  a  bushel 
of  flaxseed  sowed  for  her  yearly  on  the  farm,  and  to  be  put  in 
for  her  in  good  ground  in  good  order ;  and  she  is  to  have  use  of 
the  clock  and  carpets  in  the  house  during  her  life ;  and  I  leave 
her  fifty  dollars  of  the  Huntingdon  bank  stock,  with  interest  on 
the  same  until  paid ;  and  she  is  also  to  have  the  large  copper 
cottle,  and  tubs,  and  kitchen  furniture,  as  much  as  she  tliinks 
necessary  for  her  to  keep  during  her  life ;  and  her  saddle ;  and 
to  a  sufficient  quantity  of  firewood  cut  and  hauled  to  her  yearly 
during  her  life,  and  to  Susanna  Campbell  during  the  time  of  her 
indenture ;  and  my  said  wife  is  to  have  six  of  ner  choice  of  the 
chairs  in  the  house ;  and  she  is  to  have  also  the  woollen  and  linen 
yarn  and  cloth,  and  the  wool  of  flock  of  the  sheep  this  spring, 
if  not  shorent  at  my  decease. 

"  Third.  I  leave  and  bequeath  to  Nancy  Haggerty  one  white 
cow,  known  by  the  name  of  her  cow,  and  I  leave  also  to  her  six 
sheep,  if  there  be  so  many  of  her  mark  alive. 

^'  Fourth.  I  leave  and  bequeath  to  Samuel  Edie  Kyle  Duncan 
the  sum  of  two  hundred  dollars,  lawful  money  of  the  United 
States,  to  be  paid  to  his  guardian  for  the  use  of  the  said  Samuel 
Edie  Kyle  Duncan,  four  years  after  my  decease,  and  I  leave  to 
the  said  Samuel  Edie  Kyle  Duncan  my  watch.  I  leave  and  be- 
queath to  my  dutiful  daughter,  Nancy  Kvle,  alia$  Nancy  Bucha- 
nan, for  the  use  and  benefit  of  her  legal  heirs,  the  one-half  of 
the  remaining  part  of  my  real  and  personal  property  after  the 
aforesaid  bequests  and  legacies  are  fully  satisfied  and  paid.  I 
leave  my  said  daughter  Nancy  the  one-half  of  the  remainder  of 
the  Huntingdon  Bank  stock  belonging  to  me  after  what  is  already 
bequeathed ;  also  the  half  of  my  part  of  the  Indiana  and  Cam- 
bria Turnpike  stock,  and  the  one-half  of  a  tract  of  land  in  Indi- 
ana county,  to  her  and  to  her  legal  heirs  for  ever,  and  also  the 
half  of  what  money  is  due  me  by  James  Richards,  of  Armstrong 
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county,  or  otherwise,  if  not  paid  by  said  Richards,  the  half  of 
said  tract  purchased  by  him  from  me ;  and  I  also  bequeath  to 
my  said  daughter,  Nancy  Buchanan,  the  one-half  of  my  land  in 
Sinking  Valley,  after  the  decease  of  my  beloved  wife,  to  her  and 
her  heirs  for  ever. 

•*  Sixth.  I  leave  and  bequeath  to  my  dutiful  daughter  Margaret 
Kyle,  alias  Margaret  Duncan,  for  the  use  and  benefit  of  her  legal 
heirs,  the  one-half  of  my  estate  real  and  personal,  in  equal  pro- 
portion with  my  daughter  Nancy,  after  the  forementioned  lega- 
cies are  fully  paid  or  satisfied,  that  is,  the  half  of  the  remainder 
of  the  Huntingdon  Bank  stock,  after  the  first  bequest  out  of  it 
is  fully  paid,  the  half  of  my  part  of  the  Indiana  and  Cambria 
Turnpike  stock,  and  the  half  a  tract  of  land  in  Indiana  county, 
to  her  and  her  legal  heirs  forever,  and  also  the  half  of  what 
money  is  due  me  by  James  Richards,  for  a  tract  of  land  bought 
by  said  Richards  from  me,  lying  in  Armstrong  county,  and  in 
case  said  James  Richards  are  not  able  to  pay  for  said  tract  of 
land,  I  leave  and  bequeath  the  half  of  said  tract  to  my  said 
daughter  Margaret,  to  her  and  her  heirs  forever ;  and  I  bequeath 
the  half  of  mv  estate  in  Sinking  Valley,  after  the  decease  of 
my  beloved  wife  Jennet  Kyle,  to  Margaret  Duncan  and  her  heirs 
forever.  I  do  hereby  bequeath  and  leave  to  wife  and  executors 
my  library  of  books,  to  be  amicably,  those  of  a  religious  nature 
them,  those  on  arithmetic,  mathematics,  or  the  law,  to  be  divided 
between  George  Buchanan  and  Samuel  Duncan.  And  I  do 
hereby  constitute,  make,  and  ordain  Jennet  Kyle  executrix,  and 
George  Buchanan  and  Samuel  Duncan  my  sole  executors  of  this 
my  last  will  and  testament,  and  do  authorize  these  my  executors 
to  make  sale  of  any  of  my  back  lands  or  any  part  of  said  back 
lands  sold  by  me,  for  my  said  executors  to  make  a  deed  or  deeds 
of  conveyance  for  the  same,  as  available  in  law  or  equity  as  if  I 
myself  were  personally  present,  to  the  said  purchaser  or  pur- 
chasers; and  I  do  hereby  utterly  disallow,  revoke,  disannul  all 
and  every  other  and  former  will,  testament,  wills,  legacies,  be- 
quests and  executors  by  me  or  any  before  named,  willed  and 
bequeathed,  ratifying  and  confirming  this  and  no  other  to  be 
last  will  and  testament.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this  sixteenth  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  twenty-seven  (1827), 

"  Samuel  Kyle.  [l.  s.] 
"  Signed,  sealed,  pronounced,  and  declared  in  presence  of  us. 

"  William  McCormick, 
"  Edib  Stewart." 

George  Buchanan,  the  plaintiff,  and  Nancy  his  wife,  had  issue 
one  child,  a  daughter,  who  died  in  1883. 
Nancy  Buchanan  died  in  1843. 
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Jennet  Kyle,  the  widow  of  testator,  died  in  1851. 

Margaret  Duncan,  wife  of  Samuel  Duncan,  died  in  1829, 
leaving  a  husband,  one  of  the  defendants,  and  issue,  Samuel  E. 
K.  Duncan,  one  of  the  defendants,  Joseph  Duncan,  Matilda 
Duncan,  Margaret  Duncan. 

Samuel  Duncan  and  George  Buchanan,  who  were  the  acting 
executors  of  Samuel  Kyle,  by  the  consent  of  Jennet  Kyle,  the 
widow,  leased  the  premises  from  the  death  of  Samuel  Kyle  till 
the  death  of  Jennet  Kyle,  to  William  McCormick. 

If  the  court  should  be  of  the  opinion  that  George  Buchanan 
is  entitled  to  the  possession  of  the  undivided  half  of  the  tract 
of  land  described  in  the  writ,  then  judgment  to  be  entered  for 
the  plaintiff,  that  he  do  have  and  recover  the  same  with  costs  of 
suit.  Or  if  the  court  should  be  of  the  opinion  that  the  said 
George  Buchanan  is  entitled  to  the  possession  of  any  portion  of 
said  tract  of  land,  less  than  the  undivided  half  thereof,  then 
judgment  to  be  entered  that  the  plaintiff  do  have  and  recover 
such  portion. 

If  the  court  should  be  of  the  opinion  that  the  said  George 
Buchanan  is  not  entitled  to  the  possession  of  any  part  of  said 
tract  of  land,  then  judgment  to  be  entered  for  defendant. 

The  court  below  entered  judgment  for  defendants ;  whereupon 
the  plaintiff  sued  out  this  writ,  assigning  the  giving  of  said  judg- 
ment for  error. 

aS'.  S.  Blair^  for  plaintiff,  argued  that  under  the  will  of  Samuel 
Kyle,  his  daughter  Nancy,  the  wife  of  the  plaintiff,  was  so  seised 
of  the  premises  claimed  in  the  writ  as  to  entitle  her  surviving 
husband  to  a  tenancy  therein  by  the  curtesy,  she  having  died, 
without  issue  living,  in  1843 ;  and  that  the  isolated  clause  by 
which  he  gives  "  to  his  daughter,  Nancy  Buchanan,  one-half  of 
his  land  in  Sinking  Valley,  after  the  decease  of  his  wife,  to  her 
and  her  heirs  for  ever,"  was  not  in  itself  suflScient  to  support  the 
position  of  defendants;  that  the  widow  of  testator  had  a  life 
estate  in  the  whole  tract,  which  did  not  terminate  until  Mrs. 
Buchanan's  death ;  and  that  Mrs.  Buchanan's  interest  therein  was 
only  a  remainder  over  after  the  death  of  Mrs.  Kyle. 

That  this  clause  by  itself  was  an  executory  devise,  to  take 
effect  on  the  widow's  death,  without  any  disposition  of  the  free- 
hold in  the  interim ;  that  therefore  the  law,  on  the  death  of  the 
widow,  would  cast  it  on  the  heirs,  and  thus  give  Mrs.  Buchanan 
ah  undivided  moiety  thereof,  and  make  her  seisin  complete :  4 
Kent  284.  But  that  the  other  parts  of  the  will  show  that  testa- 
tor did  not  intend  to  give  his  widow  the  freehold  for  life  only, 
because  by  giving  her  a  portion  of  the  dwelling-house,  stable, 
and  garden,  with  a  certain  quantity  of  hay,  pasture,  grain,  pota- 
toes, and  fruit,  he  evidently  contemplated  that  some  other  person 
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should  have  possession  of  the  land.  There  was,  therefore,  under 
the  will,  a  potential  seisin  or  right  of  seisin  in  Mrs.  Buchanan, 
which  was  sufficient  to  raise  an  estate  by  the  curtesy :  Stoolfoos 
V.  Jenkins,  8  S.  &  R.  175 ;  Chew  v.  Commissioners  or  South wark, 
6  Rawle  160. 

Samuel  Calvin^  for  defendants. — The  words  "  I  also  bequeath 
to  my  said  daughter,  Nancy  Buchanan,  the  one-half  of  my  lands 
in  Sinking  Valley,  after  the  decease  of  my  beloved  wife,  to  her 
and  her  heirs  for  ever,*'  gave  to  her  a  vested  remainder,  and 
therefore  the  plaintiff  cannot  be  tenant  by  the  curtesy :  Hitner 
V.  Ege,  11  Harris  305.  The  law  favours  vested  estates ;  and  no 
remainder  will  be  construed  to  be  contingent  which  may,  consist- 
ently with  the  intention,  be  deemed  vested :  4  Kent  201-206. 
"A  limitation  is  not  to  be  deemed  an  executory  devise,  if  it  may, 
by  any  practicable  construction,  be  sustained  as  a  contingent  re- 
mainder :"  Stehman  et  al.  v.  Stehman,  1  Watts  466.  But,  whether 
an  executory  devise  or  not,  was  Nancy  Buchanan  ieued  f  "To 
entitle  the  husband  to  curtesy,  the  wife  must  have  had  such  a 
seisin  as  will  enable  her  issue  to  inherit :  4  Kent  29-31 ;  Pritt 
V.  Ritchey,  5  Casey  71.  The  cases  in  8  S.  &  R.  and  5  Rawle, 
cited  by  plaintiff's  counsel,  show  that  there  must  be  either  an 
actual  or  "potential  seisin,  or  right  of  seisin;"  that  there  must 
be  an  actual  or  constructive  possession,  or  present  right  of  pos- 
session during  coverture,  to  entitle  the  husband  to  curtesy.  The 
question  is  not  whether  there  was  an  actual  or  potential  seisin  in 
Jennet  Kyle,  widow  of  the  testator,  but  whether  there  was  such 
actual  or  potential  seisin,  possession,  or  the  right  of  possession 
in  Nancy  Buchanan.  Had  she  "  a  right  to  demand  and  receive 
the  rent,"  or  otherwise  to  "  demand  and  receive  the  immediate 
possession  ?"  Certainly,  no  such  possession,  or  right  of  posses- 
sion, or  such  receipt  of  rent,  or  right  to  receive  it,  or  to  recover 
the  possession,  is  shown  to  have  been  in  her. 

Had  not  Jennet  Kyle  a  life  estate  in  at  least  a  portion  of  the 
land,  and  had  she  not  a  right  to  receive  at  least  a  portion  of  the 
rents  and  profits  during  her  life  ?  Is  the  income  given  to  her  in 
the  will  no  disposition  of  the  freehold?  The  widow  gets  the 
actual  possession  of  a  part  of  the  premises,  is  to  receive  one- 
half  of  the  rents,  and  to  enjoy  divers  other  rights  and  privileges 
in  the  land.  And  how  is  the  will  to  be  carried  into  effect? 
How  is  she  to  enjoy  these  rights  and  privileges  ?  The  testator 
intended  that  his  widow  should  have  a  life  estate,  or  that  his 
executors,  his  widow  being  one  of  them,  should  have  possession 
or  control  of  the  farm  during  her  life,  and  either  rent  it  or  so 
conduct  and  manage  it,  that  the  widow  should  enjoy  all  the  rights 
and  privileges  granted  to  her. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
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Strong,  J. — In  this  state  a  surviving  husband  is  entitled  to 
curtesy  of  land  of  his  deceased  wife  of  which  he  had  only  a 
potential  seisin  during  her  life.  Actual  possession  by  the  wife 
or  by  the  husband  in  her  right  is  not  necessary.  If  she  had 
possession  by  a  tenant  for  years,  or  if  she  had  a  right  to  present 
possession,  it  is  sufficient.  The  effect  is  equivalent  to  that  of 
actual*  seisin :  Stoolfoos  v.  Jenkins,  8  S.  &  R.  175;  Chew  v, 
Southwark,  5  Rawle  160.  If,  therefore,  the  wife  of  the  plaintiff 
was,  during  her  lifetime,  either  actually  or  potentially  seised  of 
the  Sinking  Valley  Farm  (the  property  in  dispute),  his  curtesy 
became  complete  at  her  death,  and  he  is  entitled  to  recover. 
The  whole  question  in  this  case  then  is,  what  estate  in  that  farm 
did  Mrs.  Buchanan  take  either  by  descent  or  under  the  will  of 
her  father  ?  From  the  will,  as  well  as  the  case  stated,  it  appears 
that  he  left  a  widow  and  two  daughters — Mrs.  Buchanan  and 
Mrs.  Duncan.  He  first  made  provision  for  his  widow.  To  her 
he  left  during  her  natural  life  "  the  use  and  benefit  of  the  old 
end  of  the  dwelling-house"  (on  the  farm),  "  the  one-half  of  the 
garden  and  part  of  the  spring-house  for  her  milk,"  "half  of  the 
grain  that  iRrould  come  to  him  from  the  tenant,"  "  a  sufficiency 
of  pasture  during  the  summer"  for  her  cow  and  horses,  "  a  suffi* 
ciency  of  hay  for  them"  in  the  winter,  "the  right  to  have  half  a 
bushel  of  flax-seed  sowed  for  her  yearly  on  the  farm,  and  to  be 
put  in  for  her  in  good  ground  in  good  order,"  and  a  right  to  have 
a  sufficient  quantity  of  firewood  cut  and  hauled  to  her  yearly 
during  her  life.  He  also  gave  to  her  an  annuity,  and  various 
articles  of  personal  property. 

It  seems  quite  clear  that  neither  any  one  of  these  provisions, 
nor  all  combined,  amounted  to  a  devise  of  the  farm  to  the  widow 
during  her  life.  The  benefits  secured  to  her  were,  at  most,  cer- 
tain rights  and  privileges  upon  the  farm — not  the  farm  itself  nor 
all  its  usufruct.  As  against  the  owner  she  could  enforce  the 
provisions  made  in  her  behalf,  but  those  provisions  looked  to  an 
owner  other  than  herself  to  whom  she  could  resort. 

Now  had  the  will  stopped  here,  the  Valley  Spring  Farm  would 
have  descended,  on  the  death  of  the  testator,  to  Mrs.  Buchanan 
and  to  Mrs.  Duncan,  encumbered  with  the  charge  in  favour  of 
the  widow,  and  would  have  been  clearlv  subject  to  the  curtesy 
of  a  husband.  But  the  testator  proceeded  to  make  a  disposition 
of  all  his  property.  He  gave  two  specific  legacies,  and  also  a 
small  pecuniary  one  to  a  grandson,  and  then  gave  to  Mrs. 
Buchanan,  for  the  use  and  benefit  of  her  legal  heirs,  the  one-half 
of  the  remaining  part  of  his  real  and  personal  property  after  the 
aforesaid  legacies  and  bequests  should  be  fully  satisfied  and  paid, 
and  he  made  a  similar  disposition  of  the  other  half  in  favour  of 
Mrs.  Duncan.  It  is  manifest  that  under  this  clause  of  the  will 
the  two  daughters  took  a  fee  simple  in  all  the  real  estate  of  which 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  89 

[Buchanan  v,  Duncan.] 

the  testator  died  seised,  and  which  he  had  not  previously  devised. 
If,  then,  as  we  think,  the  farm  was  not  devised  to  the  widow  for 
life,  the  right  to  its  enjoyment  passed  to  the  daughters  imme- 
diately, subject  to  the  charge,  the  privileges,  and  easements 
created  for  the  widow.  Nor  is  this  construction  inconsistent 
with  the  directions  of  the  will  which  follow  this  devising  clause. 
The  testator,  having  made  this  comprehensive  disposition,  pro- 
ceeded to  specify  the  more  important  items  of  his  property  given, 
both  real  and  personal.  With  this  view  he  left  to  Mrs.  Buchanan 
one-half  of  certain  stocks,  one-half  of  a  tract  of  land  in  Indiana 
county,  one-half  of  a  sum  of  money  due  to  him  for  a  tract  of 
land  sold,  or  the  tract  itself,  and  added :  "  and  I  also  bequeath 
to  my  said  daughter  Nancy  Buchanan  the  one-half  of  my  land 
in  Sinking  Valley,  after  the  decease  of  my  beloved  wife,  to  her 
and  to  her  heirs  for  ever."  If  the  rights  of  Mrs.  Buchanan  were 
such  only  as  this  last  clause  standing  alone  would  have  conferred 
upon  her,  the  defendants  in  error  would  be  right,  for  then  she 
would  have  had  no  title  to  the  enjoyment  of  the  farm  until  after 
the  death  of  the  widow,  and  the  widow  survived  her.  But  such 
is  not  the  case.  This  provision  is  not  to  be  construed  without 
reference  to  the  other  parts  of  the  will.  Full  effect  is  to  be 
given,  if  possible,  to  every  provision ;  and  if  this  is  taken  by 
itself  the  previous  gift  of  all  the  testator's  real  and  personal  pro- 
perty is  unmeaning.  Placing  ourselves  in  the  testator's  situation, 
endeavouring  to  catch  his  intention  as  expressed  by  his  entire 
will,  he  seems  to  have  said:  I  have  made  provision  for  my  wife, 
and  for  all  except  my  two  children ;  I  now  leave  to  them  all  the 
remainder  of  my  property ;  of  a  part,  which  I  specify,  there  will 
be  no  hindrance  to  their  full  and  immediate  enjoyment.  Out  of 
the  Sinking  Valley  Farm,  however,  they  must  render  certain 
duties  to  my  wife  during  her  life.  Of  that,  therefore,  they  can 
only  have  partial  enjoyment  while  she  lives,  but  after  her  death 
their  enjoyment  shall  be  unclogged.  Such  being  the  meaning 
of  the  will,  there  was  a  seisin  of  the  farm  in  Mrs,  Buchanan,  as 
to  one-half,  immediately  on  the  death  of  her  father,  even  during 
the  life  of  the  widow,  and,  on  Mrs.  Buchanan's  death,  the  plain- 
tiff's right  to  curtesy  was  complete.  It  follows  that  he  is  entitled 
to  recover. 

The  judgment  is  reversed,  and  judgment  is  entered  on 
the  case  stated  for  the  plaintiff  and  against  the  de- 
fendants, for  an  undivided  moiety  of  the  tract  of 
land  described  in  the  writ. 
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Kutz's  Appeal. 

Remecly  of  Wife  when  Hxishand  is  one  of  two  or  more  Debtors, — 
Statute  of  Limitations  as  to  such  Contract. — Rule  as  to  hearing  of 
Exceptions  J  not  made  before  Appeal  to  Supreme  Court, 

1.  A  married  woman  in  1845,  lent  to  her  husband  and  another  trading  in 

?artner8hip,  a  sum  of  money  on  interest,  out  of  her  own  separate  estate.  In 
857  the  firm  made  an  assignment  for  the  benefit  of  creditors.  Upon  distribu- 
tion of  the  firm  assets,  under  the  assignment,  it  was  held^  that  she  was  entitled 
to  a  distribution  upon  the  amount  of  her  note  with  interest,  and  that  her  claim 
was  not  barred  by  the  Statute  of  Limitations. 

2.  The  wife  could  not  maintain  an  action  at  law  against  the  promissors, 
for  one  of  them  was  her  husband ;  and  if  the  money  was  held  in  trusts  and 
was  not  recoverable  at  law,  the  Statute  of  Limitations  would  not  run  against 
her.  The  disability  of  coverture,  in  equity  as  well  as  in  law,  under  which 
she  was,  from  the  date  of  the  note  to  the  assignment,  would  prevent  the 
running  of  the  statute ;  so  that  she  was  not  barred  of  her  claim  in  equity. 

3.  Where  the  wife's  claim  was  resisted  before  the  auditor  and  in  the  court 
below,  on  the  sole  ground  that  it  was  barred  by  the  statute,  it  is  too  late 
afterwards  to  object,  that  there  was  no  proof  that  the  sum  loaned  was  «ot- 
her  separate  estate.  She  was  permitted  to  receive  and  loan  out  the  money, 
and  neither  her  husband  nor  tne  creditors  claiming  through  him,  can  object 
that  the  money  loaned  was  not  hers. 

Appeal  from  the  Common  Pleas  of  BerkB  county. 

This  was  an  appeal  by  Daniel  B.  Kutz  and  Sarah  his  wife,  in 
right  of  said  Sarah,  from  the  decree  of  the  court,  distributing 
the  fund  in  the  hands  of  J.  Daniel  Wanner,  assignee  of  William 
Heidenreich  and  Daniel  B.  Kutz. 

The  case  was  this : — William  Heidenreich  and  Daniel  B.  Kutz 
were  partners,  doing  business  as  merchants  in  the  name  of  Uei- 
denreich  &  Kutz,  in  Kutztown,  in  the  county  of  Berks,  prior  to 
and  on  the  25th  of  November  1845,  w^hich  was  continued  until 
the  8th  of  August  1857. 

On  the  25th  of  November  1845,  Sarah  Kutz,  the  wife  of  the 
said  Daniel  B.  Kutz,  loaned  the  sum  of  $500  to  the  said  William 
Heidenreich  and  Daniel  B.  Kutz.  A  note,  dated  on  said  day, 
was  executed  and  delivered  to  her  by  William  Heidenreich  for 
said  sum  of  §500,  payable  in  one  year,  with  interest.  Said  note 
was  executed  in  the  name  of  Heidenreich  &  Kutz,  and  the  money 
was  received  by  said  Heidenreich  for  said  firm  from  her. 

On  the  8th  of  August  1857,  they  made  a  general  assignment 
to  J.  Daniel  Wanner,  for  the  benefit  of  th«ir  creditors. 

The  assignee's  account  was  filed  December  17th  1858,  and  was 
referred  to  an  auditor,  before  whom  Sarah  Kutz,  by  her  attorney, 
appeared  with  said  note,  and  claimed  the  amount  due  thereon  in 
the  distribution.     The  creditors  of  the  firm  of  Heidenreich  & 
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Kutz  objected  to  the  claim,  alleging  that  it  was  barred  by  the 
Statute  of  Limitations. 

The  receipt  of  the  money  and  the  execution  of  the  note  was 
proved,  under  exception,  ^before  the  auditor,  by  Mr.  Heidenreich, 
who  testified  that  he  ''understood  that  Mrs.  Kutz  had  got  this 
money  from  HefTner's  estate ;  that  the  debt  was  a  just  one,  which 
ought  to  be  paid ;  and  that  he  never  considered  it  barred  by  the 
Statute  of  Limitations."  The  claim  was  allowed  by  the  auditor 
in  his  report,  filed  May  2l8t  1859.  Exceptions  were  filed  to  the 
allowance  of  this  claim,  which,  on  hearing,  were  sustained  by  the 
court  below,  and  her  dividend  stricken  from  the  report. 

The  case  was  then  removed  into  this  court,  where  the  decree 
of  the  Common  Pleas  was  assigned  for  error. 

John  Bank%^  for  appellant. — 1.  The  testimony  of  Mr.  Hei- 
denreich destroys  the  plea  of  the  Statute  of  Limitations.  The 
creditors  claim  under  the  assignment.  They  stand  where  the 
assignors  stood  when  they  made  it,  and  cannot  resist  payment 
of  a  debt  which  they  considered  valid  and  subsisting :  CressweU 
V.  Altemus,  7  Watts  681 ;  Sailor  v.  Hertzog,  2  Barr  184-5. 
The  witness  was  competent,  being  entirely  disinterested. 

2.  Mrs.  Kutz  could  not  sue  a  firm  of  which  her  husband  was  a 
member,  though  she  may  be  a  creditor  of  her  husband,  and 
enforce  her  rights  against  him  in  equity. 

3.  The  note  was  given,  and  the  money  received  by  the  firm, 
and  by  that  member  who  was  not  her  husband.  It  cannot,  there- 
fore, be  said  that  the  husband  reduced  her  money  into  possession 
so  as  to  bar  her  right.  The  note  was  evidence  of  a  determina- 
tion not  to  make  it  his  own :  Hindis  Estate,  5  Whart.  143.  This 
case  is  also  applicable  on  the  plea  of  the  Statute  of  Limitations. 
A  wife  may  acquire  a  separate  property  in  her  husband's  estate 
by  agreement  with  him,  without  the  intervention  of  trustees: 
McKenna  v.  Philips,  6  Whart.  571 ;  Herr's  Appeal,  6  W.  &  S. 
494 ;  Dufiy  v.  Insurance  Company,  8  W.  &  S.  413 ;  Button  v. 
Duey,  3  Barr  105. 

4.  This  money  was  held  by  the  firm  in  trust  for  the  wife  of 
one  of  the  members.  She  could  not  sue  in  law :  her  only  remedy 
was  equity,  and,  therefore,  the  statute  did  not  run:  Kain  v. 
Bloodgood,  7  Johns.  Ch.  R.  114 ;  Lyon  v.  Marclay,  1  Watts  275 ; 
Zacharias  v,  Zacharias,  11  Harris  455 ;  Johnston  v.  Humphreys, 
14  S.  &  R.  394. 

5.  Down  to  the  assignment  she  could  not  sue  on  this  note :  her 
remedy  was  suspended,  and  the  operation  of  the  statute  also : 
Towers  v.  Hagner,  3  Whart.  48.  By  the  assignment,  the  debts 
of  the  assignees  were  put  in  process  of  liquidation,  all  which  are 
entitled  to  a  share  or  dividend  of  the  property. 

6.  She  is  also  entitled  to  interest.     This  is  not  like  Hind's 
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Case,  6  Whart.  143,  in  this  respect.     There  the  debt  was  due  by 
the  husband  alone,  and  there  was  no  contract  to  pay  interest. 

Frederick  Leaf  Smithy  for  appellees,  argued  that  the  proof 
that  the  money  ever  was  the  separate  propery  of  Mrs.  Kutz  was 
insufficient,  and  that  the  statute  was  a  bar.  Prior  to  the  Act  of 
1848,  the  receipt  of  the  husband  of  the  wife's  chosen  in  action^ 
or  money,  was  presumed  to  be  a  reduction  of  them  to  his  own 
possession,  unless  there  was  positive,  precise,  clear,  and  consist- 
ent proof  of  a  contrary  intention ;  and  this  only  in  cases  where 
the  evidence  was  undoubted,  and  beyond  cavil  or  dispute,  that 
the  identical  money  was  the  wife's,  either  received  by  her  before 
marriage,  or  afterwards  acquired  by  gift,  bequest,  or  otherwise. 
If  acquired  after  marriage,  the  burden  is  upon  her  to  prove  dis- 
tinctly and  unequivocally  that  it  was  not  furnished  by  her  hus- 
band :  Johnston's  Administrators  v.  Johnston,  1  Grant's  Gases 
470 ;  Gamber  v.  Gamber,  6  Harris  365 ;  Winter  &;  Hartman  v. 
Walter,  Leg.  Int.  of  May  10th  1861 ;  Bradford's  Appeal,  5  Casey 
618;  Auble's  Administrators  v.  Mason,  11  Id.  261,  and  other 
cases.  And  where  a  married  woman  claims  in  opposition  to  her 
husband's  creditors,  it  is  not  enough  to  show  that  she  received 
money  of  her  father  before  the  passage  of  the  Act  of  1848  ;  for 
that  became  the  husband's  property  by  virtue  of  the  marriage 
relation :  Walker  v.  Reamey,  12  Casey  410.  There  is  no  such 
proof  in  this  case.  The  claim  is  upon  a  note  alleged  to  have 
been  given  by  her  husband  and  his  copartner  prior  to  the  Act 
of  1848.  As  a  contract,  it  was  void  for  want  of  parties,  as  well 
as  consideration,  as  to  the  husband,  for  the  law  recognises  no 
separate  will  between  husband  and  wife. 

Although  the  Act  of  1848  worked  an  important  change,  yet, 
to  bring  the  property  of  a  married  woman  under  its  protection, 
it  is  made  necessary  by  the  letter,  as  well  as  the  spirit  of  the 
statute,  to  show  that  she  owns  it ;  she  must  identify  it  as  hers 
before  marriage,  or  show  how  she  came  by  it  afterwards,  by  evi- 
dence certain,  undoubted,  and  unequivocal :  Bradford's  Appeal, 
6  Casey  515. 

The  assignment  of  Heidenreich  &  Kutz  worked  a  dissolution 
of  the  partnership.  Heidenreich  testifies  that  he  never  consid- 
ered it  barred  by  the  statute ;  that  it  was  always  recognised  as 
a  just  debt ;  but  when  did  he  so  consider  it  ?  Before  or  after 
the  assignment  ?  When  was  this  claim  recognised  as  a  just  one  ? 
In  the  presence  of  whom,  and  by  whom  ?  Is  this  clear  testi- 
mony, when  not  a  single  cent  of  interest  is  paid  to  this  creditor, 
and  no  conversation  is  held  with  the  claimant  concerning  her 
note  from  the  time  of  its  execution  to  the  day  of  the  audit  ? 

The  case  of  Cresswell  v.  Altemus,  7  Watts  581,  and  Sailor  9. 
Hertzog,  2  Barr  184-5,  are  not  parallel  with  the  one  in  hand. 
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The  Statute  of  Limitations  is  a  bar.  The  acknowledgment  of  a 
debt  by  one  partner,  after  the  dissolution  of  the  copartnership, 
is  not  sufficient  to  take  the  case  out  of  the  statute  as  to  the 
other  partners :  Bell  v.  Morrison,  Peters's  S.  C.  U.  S.  Rep.  352 
-373 ;  Levy  v.  Cadet,  17  S.  &  R.  126 ;  Searight  v.  Craighead  & 
Ege,  1  Penna.  Rep.  135 ;  5  Penna.  L.  J.  265.  It  must  be  made 
to  the  plaintiiT  or  his  agent :  Gillingham  t;.  Gillingham,  5  Harris 
303.  When  the  debt  is  barred  at  the  death  of  the  decedent,  or 
at  the  time  the  assignment  is  made,  the  statute  operates :  Mitchel- 
tree's  Administrator  v.  Veach,  7  Casey  455 ;  McClintock's  Ap- 
peal, 5  Casey  360. 

A  wife  could  always  sue  her  husband  in  equity.  So,  too,  a 
husband  can  sue  his  wife  in  equity :  £x  parte  Strangeways,  8th 
of  April  1747,  3  Atkins  478 ;  for  where  husband  and  wife  deal 
with  each  other,  in  equity  she  is  regarded  as  a/sme  sole.  Courts 
in  Pennsylvania  have  long  since  had  equity  powers,  but  a  bill 
would  not  certainly  be  entertained  after  six  years. 

Since  the  Act  of  1848,  this  court  has  said,  in  Goodyear  «• 
Rambaugh  and  Wife,  that  the  wife  might  sustain  a  suit  against 
the  husband  at  law,  if  necessary.  A  suit  at  law  could  certainly 
be  maintained  against  Heidenreich ;  and,  in  a  joint  suit  against 
Heidenreich  &  Kutz  upon  the  note,  and  a  plea  of  Kutz  that  he 
was  the  husband  of  plaintiff,  would  not  have  availed  Heidenreich, 
but  would  have  been  a  personal  discharge  as  to  Kutz,  and  a  nolle 
proeequi  could  have  been  entered  as  to  him,  and  judgment  reco- 
vered against  Heidenreich :  Beideman  v.  Yanderslice,  2  Rawle 
334 ;  Noke  &  Chiswell  v.  Ingham,  1  Wilson  89.  The  rule  that 
the  Statute  of  Limitations  only  runs  from  the  death  of  the  hus- 
band against  the  wife,  does  not  apply  where  the  wife  claims 
against  her  husband  and  another.  Besides,  Mrs.  Daniel  B.  Kutz 
joined  with  her  husband  in  the  assignment  for  the  benefit  of 
creditors,  and  her  acknowledgment  to  the  same  was  legally  taken. 

By  the  Act  of  14th  April  1838,  Pamph.  L.  of  1837-8,  p.  457, 
relating  to  the  commencement  of  actions  and  other  matters,  it 
is  submitted  that  the  wife  could  bring  suit  against  the  firm ;  for 
if  the  money  really  belonged  to  Mrs.  Kutz,  she  is  regarded,  as 
to  it,  as  2k  feme  sole:  she  is  really  the  party  in  direct  interest, 
and  the  suit  would  be  for  her  use  against  the  firm  of  Heidenreich 
k  Kutz — the  joinder  of  her  husband  being  a  mere  matter  of 
form. 

The  position  that  the  firm  held  this  money  in  trust  for  Sarah 
Kutz,  is  erroneous,  and  the  authorities  cited  for  the  principle  do 
not  sustain  it ;  there  is  no  such  relation  here  as  trustee  and  ceetui 
que  trttity  the  relation  is  that  of  debtor  and  creditor,  and  none 
other. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
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Strong,  J. — In  Towers  v.  Hagner,  3  Whart.  48,  it  was  ruled 
that  when  a  wife  lends  the  income  of  her  separate  estate  to  her 
husband,  the  Statute  of  Limitations  does  not  begin  to  run  against 
her  claim  until  the  death  of  the  husband.  The  reason  given  was, 
that  until  then  she  cannot  sue.  The  debt  exists,  but  the  remedy 
is  suspended.  The  same  reason  exists  in  the  present  case,  and 
is  equally  efficient  to  protect  the  appellant  against  the  operation 
of  the  Statute  of  Limitations.  On  the  25th  of  November  1845, 
she  lent  $500  to  her  husband  and  William  Heidenreich,  then 
trading  under  the  firm  of  Heidenreich  &  Kutz,  and  took  their 
note,  payable  with  interest,  in  one  year  thereafter.  The  firm 
continued  in  existence  until  August  8th  1857,  when  it  was  dis- 
solved by  a  general  assignment  in  trust  for  the  benefit  of  credit- 
ors, and  its  assets  are  now  being  marshalled  for  distribution.  It 
is  clear  that  at  law  the  appellant  could  have  maintained  no  suit 
against  the  promissors  in  the  note.  Even  since  the  Act  of  1848 
a  married  woman  cannot  maintain  an  action  against  her  husband 
on  a  contract  made  during  coverture,  even  though  she  sues  by 
her  next  friend :  Ritter  v.  Ritter,  7  Casey  396 ;  and  in  a  suit 
upon  any  contract  made  with  her,  her  husband  must  join.  She 
cannot  sue  without  him  even  for  her  separate  estate.  In  equity, 
in  certain  cases,  she  may  indeed  sue  her  husband :  1  DanieVs  Ch. 
Prac.  143,  and  notes.  Perhaps  the  appellant  could  have  done 
so  in  this  case,  treating  him  and  his  copartners  as  trustees  for 
her.  But  if  the  money  was  held  in  trust,  not  recoverable  at  law, 
but  exclusively  in  equity,  the  Statute  of  Limitations  did  not  run : 
Kain  v,  Bloodgood,  7  Johns.  Ch.  114;  Zacharias  v.  Zacharias, 
11  Harris  455.  Besides,  in  equity  a  party  is  barred  not  by  the 
statute  itself,  but  only  in  analogy  to  it.  where  a  remedy,  if  one 
^xij-ted,  would  not  be  barred  at  law,  relief  in  equity  will  not  be 
denied.  All  the  exceptions  and  disabilities  which  prevent  the 
running  of  the  statute  against  a  suit  at  law  are  equally  effica- 
cious in  a  court  of  equity.  Of  these  disabilities  coverture  is 
one.  Consequently  the  appellant  having  been  all  the  time,  from 
the  date  of  the  note  up  to  the  assignment  made  by  the  firm,  the 
wife  of  one  of  the  promissors,  is  not  barred  of  her  claim  by  the 
statute. 

It  would  be  superfluous  to  inquire  whether  the  testimony  of 
William  Heidenreich  sufficed  to  take  the  case  out  of  the  operation 
of  the  statute.  In  such  an  inquiry  we  might  adopt  the  view  of 
the  appellees,  but  the  appellant's  case  is  saved  by  the  fact  of  her 
coverture. 

On  the  argument  in  this  court,  it  was  insisted  there  was  no 
satisfactory  evidence  that  the  money  borrowed  of  Mrs.  Kutz  by 
Heidenreich  &  Kutz  was  not  the  property  of  her  husband.  It  is, 
however,  quite  apparent  that  no  such  position  was  taken  before 
the  auditor,  or  in  the  court  below.     The  only  objection  to  the 
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note  of  the  appellant  made  by  the  creditors,  as  stated  by  the 
auditor,  was  that  it  was  barred  by  the  Statute  of  Limitations. 
And  there  is  evidence  that  the  money  lent  to  the  assignors  was 
at  the  time  of  the  loan  the  property  of  the  wife.  A  witness 
stated  that  he  understood  that  she  got  it  from  the  Heffners* 
estate.  It  was  not  indeed  proved  how  the  witness  knew  that  she 
there  got  it,  nor  that  Heffner  was  her  father.  Facts  within 
the  knowledge  of  parties  are  ofttimcs  taken  for  proved  before 
auditors  and  arbitrators,  and  if  there  be  no  objection  made  at 
the  time,  a  party  ought  not  to  be  heard  to  object  afterwards. 
And  if  the  money  which  Mrs.  Kutz  lent  was  received  by  her  from 
her  patrimonial  estate,  her  husband  was  not  bound  to  assert  his 
marital  rights  even  in  favour  of  his  creditors :  Dennison  v.  Nigh, 
2  Watts  90.  A  wife  may  also  acquire  a  separate  property  in 
equity  by  an  agreement  with  her  husband  even  without  the  inter- 
vention of  trustees :  McKennan  v.  Philips,  6  Whart.  571 ;  Duffy 
V.  Ins.  Co.,  8  W.  &  S.  413.  Her  own  property  he  may  leave  to 
her.  Such  an  arrangement  was  made  in  the  present  case.  The 
wife  was  permitted  to  receive  her  property  and  to  lend  it,  the 
husband  himself  becoming  the  borrower.  It  is  not  for  him, 
therefore,  to  object  that  the  money  was  not  hers,  nor  for  the 
creditors  claiming  through  him,  who,  for  aught  that  appears, 
became  creditors  long  after  the  loan  was  made. 

Upon  the  whole,  we  think  there  was  error  in  disallowing  the 

claim  of  Sarah  Kutz,  for  a  dividend  upon  the  amount  of  the  note 

and  interest,  the  sum  lent  bearing  interest  by  express  contract. 

The  decree  of  the  Court  of  Common  Pleas  is  reversed, 

and  it  is  ordered  that  the  appellant  be  allowed  in  the 

distribution  the  sum  of  9408.31,  and  it  is  ordered 

that  the  costs  of  this  court  be  paid  by  the  appellees. 


1.  Under  the  Act  of  April  15th  1851.  a  widow  may  maintain  an  action  for 
damajges  against  an  innkeeper,  for  fumiRbing  her  husband  liquor  when 
intoxicated,  in  consequence  of  which  he  fell  under  the  wheel  of  his  wagon 
and  was  killed. 

2.  That  act  not  onlj  regulated  a  common  law  right  of  action,  bj  securing 
to  it  survivorship,  but  created  a  new  and  original  cause  of  action,  unknown 
to  the  common  law,  in  favour  of  a  surviving  widow  or  personal  representative, 
who  had  no  right  of  action  before. 

3.  The  right  of  action  under  the  Act  of  1851,  was  for  the  "unlawful 
violence  or  negligence"  of  the  defendant ;  and  by  the  Acts  of  May  8th  1854 
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and  April  26th  1855,  th«  giying  or  selline  liquor  to  a  man  of  known  intern* 
perate  habits  who  was  already  intoxicated,  was  such  **  unlawful  Tiolence  or 
negligence"  as  would  render  the  innkeeper  so  doing,  liable  to  respond  in 
damages  for  any  injury  causing  death,  at  the  suit  either  of  the  widow, 
children,  or  parents  of  the  decedent 

4.  After  the  Act  of  1854,  the  furnishing  of  liquor  to  an  intemperate  man, 
which  was  before  that  time  unlawful  under  the  laws  of  Pennsvlvania,  would 
clearly  be  an  act  of  **  unlawful  negligence,''  within  the  meanmg  of  the  Act 
ofl8?l. 

5.  The  act  of  the  decedent  in  taking  the  liquor  offered  to  him  while  intoxi- 
cated, is  not  such  concurring  negligence  in  him  as  would  relieve  the  defend- 
ant from  liability  in  damages ;  for  it  was  not  a  responsible  concurrence,  and 
the  Act  of  1854,  which  makes  it  a  misdemeanor  to  furnish  an  inebriate  liquor, 
does  not  make  the  drunkard  responsible  for  accepting  the  famished  liquor, 
nor  take  any  notice  of  his  act  wnatever. 

6.  It  is  not  the  party  whom  the  inebriate  injures,  only,  who  can  sustain 
an  action  for  damages  under  the  statutes;  by  the  Act  of  1854,  "any  person 
aggrieved"  may  sue,  and  the  widow  is  a  person  '*  aggrieved"  by  the  death  of 
her  husband,  by  the  Act  of  1855,  under  which  she  has  her  action. 

7.  Public  policy  and  the  statute  law  of  Pennsylvania  alike  forbid  that 
liquor  should  be  furnished  to  one  who  is  either  at  the  time  intoxicated,  or 
wno  is  habitually  intemperate,  though  not  presently  intoxicated. 

Error  to  the  Common  Fleas  of  Lebanon  county. 

This  was  an  action  on  the  case  brought  January  9th  1860,  by 
Rebecca  Garman,  widow  of  Jacob  Garman,  against  Jacob  Fink, 
who  was  a  public-house  keeper,  to  recover  damages  for  having 
caused  the  death  of  her  husband,  by  unlawfully  furnishing  him 
with  intoxicating  liquors. 

The  declaration  contained  several  counts,  and  averred  that  the 
defendant,  a  licensed  innkeeper,  contrary  to  his  duty,  furnished 
intoxicating  drink  to  Jacob  Garman,  the  husband  of  the  plain- 
tiff, and  that  in  consequence  thereof  he  became  drunk,  fell  from 
his  horse,  and  lost  his  life ;  but  it  was  not  alleged  in  the  declara- 
tion that  Garman  was  of  known  intemperate  habits,  or  that  he 
was  drunk  or  intoxicated  when  the  liquor  was  furnished  to  him 
by  defendant,  or  that  the  liquor  was  furnished  to  him  in  viola- 
tion of  any  act  of  the  General  Assembly  of  Pennsylvania.  The 
defendant  pleaded  not  guilty. 

On  the  trial,  the  defendant  below  requested  the  court  to 
instruct  the  jury — 

1.  The  3d  section  of  the  Act  of  the  General  Assembly  of  this 
Commonwealth,  approved  the  8th  day  of  May  1864,  does  not 
embrace  this  case,  and  the  plaintiff  (being  the  widow  of  Jacob 
Garman,  the  person  who  it  is  alleged  lost  his  life  in  conse- 
quence of  the  liquor  furnished  to  him  by  the  defendant)  cannot 
recover. 

2.  That  the  drinking  of  the  liquor  furnished  by  the  defendant 
to  Jacob  Garman,  at  his  instance  and  request,  and  by  the  drink- 
ing of  which  Jacob  Garman,  the  husband  of  the  plaintiff,  it  is 
alleged  became  intoxicated  and  lost  his  life,  was  the  act  of  Jacob 
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Garman,  and  is  itself  in  law  an  act  of  negligence  per  se  on  his 
part,  and  the  plaintiff  cannot  recover. 

3.  That  if  the  defendant  and  Jacob  Garman  were  both  guilty 
of  negligence — the  former  in  furnishing  the  liquor,  and  the  iatter 
in  drinking  it — the  plaintiff  cannot  recover. 

4.  That  the  plaintiff  cannot  sustain  an  action  at  common  law 
for  the  injury  complained  of,  nor  is  a  remedy  given  therefor  by 
the  Acts  of  Assembly  of  this  Commonwealth,  and  therefore  the 
plaintiff  cannot  recover. 

5.  That  if  the  plaintiff  can  sustain  this  suit,  she  must  show 
affirmatively,  by  clear  and  satisfactory  proof,  that  the  liquor 
which  the  defendant  furnished  to  Jacob  Garman,  her  husband, 
was  the  cause  of  his  death,  and  if  she  cannot  do  this  the  verdict 
of  the  jury  must  be  in  favour  of  the  defendant. 

The  court  below  (Pearson,  P.  J.),  after  stating  the  main  facts 
of  the  case,  charged  the  jury  as  follows : — 

["  Taking  these  to  be  the  facts  of  the  case,  the  first  question  to 
be  determined  is,  can  the  plaintiff  sustain  an  action  ? 

"  Prior  to  the  year  1851,  it  is  very  clear  that  no  action  would 
lie  on  account  of  the  death  of  any  one :  personal  rights  and 
remedies  died  with  the  person,  and  those  injured  by  the  death  of 
relatives,  or  even  masters  for  the  loss  of  servants,  could  have  no 
pecuniary  redress.  The  common  law  accepted  no  compensation 
for  the  deprivation  of  human  life.  The  only  punishment  for  its 
destruction  was  to  be  found  in  the  criminal  law. 

"By  the  18th  section  of  the  Act  of  loth  of  April  1851,  it  is 
provided,  '  That  no  action  hereafter  brought  to  recover  damages 
for  injuries  to  the  person  by  negligence  or  default,  shall  abate 
by  reason  of  the  death  of  the  plaintiff,  but  the  personal  repre- 
sentatives of  the  deceased  may  be  substituted  as  plaintiffs,  and 
prosecute  the  suit  to  judgment  and  final  satisfaction.* 

"  The  19th  section  declares,  '  That,  whenever  death  shall  be 
occasioned  by  unlawful  violence  or  negligence,  and  no  suit  for 
damages  bo  brought  by  the  party  injured  during  his  or  her  life,  the 
widow  of  any  such  deceased,  or,  if  there  be  no  widow,  the  per- 
sonal representatives,  may  maintain  an  action  for  and  recover 
damages  for  the  death  thus  occasioned.'  It  is  contended  that 
this  action  will  not  lie,  as  the  act  complained  of  does  not  arise 
from  *  unlawful  violence  or  negligence,'  and  being  in  the  nature 
of  a  penal  statute  should  be  construed  strictly.  We  are  of  a 
different  opinion,  and  look  upon  the  statute  as  highly  remedial, 
and  therefore  should  be  liberally  beneficially  expounded.  The 
evil  existing  before  the  passage  of  the  act,  was,  that  it  mattered 
not  by  what  negligence,  default,  unlawful  violence,  or  other 
violation  of  law  a  person  was  deprived  of  life,  or  however  great 
the  injury  to  the  surviving  relatives,  there  was  no  remedy.  The 
husband  could  not  sustain  an  action  for  the  loss  of  the  society 
4  Wb.— 7 
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of  his  wife,  or  the  service  and  companionship  of  his  children,  the 
wife  for  the  loss  of  maintenance  and  protection  through  her 
husband,  and  the  legislature  intended  to  give  a  full  remedy. 
Through  the  great  carelessness  and  want  of  skill  in  those  who 
prepare  our  statutes,  we  are  often  left  to  grope  almost  in  dark- 
ness for  their  meaning,  yet  we  cannot  believe  that  it  was  intended 
by  the  variance  of  words  in  the  18th  and  19th  sections  to  give  a 
remedy  in  the  one  case  which  is  withheld  in  the  other.  That 
where  a  party  sued  in  his  lifetime  a  recovery  could  be  had  by 
his  substituted  representatives  for  his  death  arising  *  by  negligence 
or  default^'  and  where  the  suit  is  brought  after  his  death,  it  must 
be  caused  *  by  unlawful  violence  or  negligence.'  In  our  opinion, 
the  legislature  meant  the  same  thing  in  both  cases.  Our  lexi- 
cographers teach  us  that  *  default*  means  ^  a  failing  or  failure, 
or  defect,'  ^  neglect  to  do  what  duty  or  law  requires/  We  should 
have  no  hesitation  in  saying,  that,  under  the  18th  section,  if  a 
party  would  do  an  act  in  violation  of  law,  or  neglect  to  do  what 
the  law  required,  by  which  another  should  be  deprived  of  life,  it 
would  be  through  his  *  default^'  and  therefore  an  action  would 
lie.  Or  the  suit  commenced  in  the  lifetime  of  the  injured  party 
could  be  prosecuted  to  judgment  after  his  death,  although  the 
injury  arose  from  an  unlawful  act  of  violence.  And  to  say  that 
if  the  deprivation  of  life  was  immediate,  by  which  no  action  could 
be  brought  in  his  lifetime,  there  would  be  no  remedy,  would  be 
to  9tick  in  the  letter^  losing  sight  of  the  main  object  of  the  statute. 
The  expression  used  in  the  1st  section  of  the  Act  of  1855,  limiting 
the  right  of  recovering  damages  to  those  who  stand  in  certain 
relations  to  each  other,  still  further  tends  to  show  the  legislative 
meaning,  'persons  entitled  to  recover  damages  for  any  injury 
causing  deathy  from  which  we  may  infer  that  the  legislature 
understood  the  action  could  be  sustained  for  any  injury  by  which 
another  should  be  deprived  of  life.  We  feel  ourselves,  therefore, 
at  liberty  to  apply  the  remedy  to  any  unlawful  act  done  by  a 
party^  resulting  in  a  fatal  injury  to  another^  whether  attended 
with  unlawful  violence  or  negligence  or  through  default  of  per- 
forming a  duty  required  by  law.] 

"  It  is  complained  here  that  the  defendant  wilfully  furnished 
the  plaintiflf 's  husband  with  intoxicating  drinks  as  a  beverage,  he 
being  of  known  intemperate  habits,  and  also  intoxicated  at  the 
time,  and  that  his  death  was  caused  by  reason  thereof.  You 
must  determine  from  the  evidence  whether  Jacob  Garman  was  a 
man  of  intemperate  habits,  and,  if  so,  whether  those  habits  were 
known  to  Jacob  Fink  when  he  furnished  him  the  intoxicating 
liquor,  or  whether  Garman  was  intoxicated  when  Fink  furnished 
him  the  last  glass  of  gin,  and  also  whether  his  intoxication  caused 
him  to  fall  from  his  horse,  by  reason  of  which  he  lost  his  life. 
[If  you  are  satisfied  that  Garman  was  of  intemperate  habits,  and 
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the  same  was  known  to  Fink,  or  that  Garman  was  drunk  or  in- 
toxicated when  Fink  gave  him  the  liquor,  and  by  reason  thereof 
fell  from  his  horse  and  was  killed  by  the  wagon  wheel,  Fink  is 
answerable  to  the  widow  for  the  damages  sustained  by  herself 
and  family],  to  be  estimated  on  the  principles  we  shall  explain 
hereafter.  Even  independent  of  the  3d  section  of  the  Act  of 
the  8th  of  May  1854,  we  are  inclined  to  think  the  action  could  be 
sustained,  provided  the  defendant  furnished  the  intoxicating 
liquor  to  Garman  in  violation  of  the  first  section,  and  thereby 
caused  his  death.  He  would  be  guilty  of  a  violation  of  law  to 
the  injury  of  another,  and  be  in  default  in  the  performance  of 
his  duty.  But  the  3d  section  provides,  '  That  any  person  furnish- 
ing intoxicating  drinks  to  any  other  person  in  violation  of  any 
existing  law,  or  of  the  provisions  of  this  act,  shall  be  held  civilly 
responsible  for  any  injury  to  person  or  property  in  consequence 
of  such  furnishing;  and  any  one  aggrieved  may  recover  full 
damages  against  such  person  so  furnishing  by  action  on  the  case 
in  any  court  having  jurisdiction  of  such  form  of  action  in  this 
Commonwealth.*  [It  is  contended  that  this  section  is  only 
intended  to  give  redress  to  those  whose  persons  or  property  are 
injured  by  the  act  of  the  drunken  man. 

"  We  think  it  will  admit  of  a  much  more  extended  construction. 
That  it  includes  injuries  done  to  the  drunkard^s  family  through 
the  death  of  the  man  himself.  If  a  person,  with  full  knowledge 
that  another  is  destroying  himself  by  the  use  of  intoxicating 
liquors,  will  furnish  him  with  the  forbidden  article,  by  which  a 
fit  of  mania-a-potu  or  delirium  tremens  is  superinduced,  and  in 
consequence  thereof  the  drinker  dies,  his  relatives,  within  the 
Act  of  1855,  are  not  without  remedy,  but  can  support  an  action 
under  the  statute.]  So  if  in  consequence  of  becoming  intoxicated 
he  should  lie  out  of  a  winter's  night  and  perish  with  the  cold. 
The  framers  of  the  law  used  general  expressions  to  convey  their 
meaning,  and  doubtless  had  in  view  the  other  statutes  which  give 
a  right  of  action  in  case  of  a  person's  death  through  the  illegal 
conduct  of  others.  [It  is,  however,  argued  that  it  would  present 
a  case  of  mutual  negligence,  a  violation  of  law  by  agreement, 
and  hence  no  action  could  be  sustained.  We  may  observe  in  the 
first  place  that  it  is  not  in  favour  of  the  party  violating  the  law 
that  the  action  is  brought,  and  therefore  the  maxim  of  volenti 
non  Jit  injuria  has  no  application,  and  in  the  second  that  our 
yarious  laws  treat  the  person  of  intemperate  habits  as  incapable 
of  taking  care  of  himself  or  resisting  his  propensities,  and  there- 
fore punishes  not  him,  but  those  who  administer  to  his  appetite. 

"  Was  Jacob  Garman  drunk  or  intoxicated  at  the  time  Jacob 
Fink  furnished  him  with  th^  last  glass  of  gin  ?  If  he  was,  the 
supplying  him  with  it  was  an  unlawful  act,  and  if  it  caused  his 
death  Fink  is  liable  in  this  action.     Was  Garman  of  known 
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intemperate  habits  ?  If  he  was,  and  those  habits  were  known  to 
Fink,  it  was  unlawful  for  the  latter  to  supply  him  with  any 
intoxicating  drink  whatever,  and  if  his  death  was  caused  thereby 
this  action  can  be  supported.'*] 

Here  the  court  called  the  attention  of  the  jury  to  the  evidence 
of  Garman's  situation  on  the  day  of  his  death,  and  during  the 
time  he  was  drinking  at  the  tavern,  the  quantity  drank,  &c.,  and 
also  to  his  habits  as  known  in  the  neighbourhood,  and  then  pro- 
ceeded : — 

"  From  this  evidence,  are  you  satisfied  that  Garman  was  of 
intemperate  habits  ?  Were  those  habits  known  to  Fink  ?  Where 
a  man  is  of  notoriously  intemperate  habits,  and  that  known  through- 
out the  neighbourhood,  the  jury  must  judge  whether  those  habits 
were'  known  to  the  keeper  of  a  public-house  which  he  frequents 
almost  daily.  It  is  a  question  of  evidence,  and,  like  many  other 
matters,  cannot  always  be  established  by  direct  proof,  but  must 
be  made  out  from  circumstances.  We  may  very  fairly  presume 
that  the  tavern-keeper  knows  the  habits  of  the  drinking  men  who 
frequent  his  house  quite  as  well,  or  better,  than  they  are  known 
to  the  sober  men  of  the  neighbourhood,  and  he  is  not  permitted 
to  fold  his  hands  and  close  his  eyes  to  what  is  going  on  around 
him.     It  is,  however,  a  question  of  fact  for  the  jury. 

"  There  can  be  no  question  as  to  the  liquor  being  wilfully 
furnished ;  it  was  not  given  by  accident^  but  intentionally,  whicn 
is  the  obvious  meaning  of  the  Act  of  Assembly. 

"  You  must  be  satisfied  that  intoxicating  drink  was  unlawfully 
furnished  by  Jacob  Fink  to  Jacob  Garman,  and  also  that  it 
caused  his  death.  It  is  contended  on  the  part  of  the  defendant 
that  Garman  was  subject  to  fits  of  dizziness,  and  fell  from  his 
horse  in  consequence  of  a  fit.  You  have  heard  the  evidence  of 
his  statements,  and  also  the  admissions  of  his  widow,  and  must 
judge  from  those,  and  also  the  testimony  of  his  neighbours, 
whether  anything  of  the  kind  existed.  If  he  fell  from  his  horse 
in  a  fainting  fit,  the  defendant  is  not  liable  to  an  action,  unless 
you  are  satisfied  that  the  fit  was  caused  by  the  intoxicating  drink 
which  he  had  obtained  from  Fink. 

"We  are  requested  by  the  defendant's  counsel  to  instruct  you 
that  this  action  cannot  be  sustained  in  the  name  of  the  plaintiff 
alone,  but  Garman's  children  should  have  been  joined  as  parties. 
The  19th  section  of  the  Act  of  1851  clearly  gives  the  right  of 
action  to  the  widow  of  the  deceased  person,  and  we  cannot  see 
anything  in  the  Act  of  1855  taking  away  that  right,  or  even 
changing  the  form  of  action.  The  2d  section  of  the  act  re- 
(juires  that  the  declaration  shall  state  who  are  the  parties 
entitled  to  the  damages ;  but  we  are  of  the  opinion  they  are  to 
be  named  for  the  purpose  of  properly  distributing  the  aamages 
when  recovered.  The  widow  could  recover  for  her  own  injury 
under  the  former  statute,  and  as  a  trustee  for  her  children  under 
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the  latter,  they  being  named  in  the  narr.  They  need  not  in  any 
other  way  be  made  parties  to  the  suit. 

"  If  then  you  shall  be  of  the  opinion  from  the  whole  evidence, 
that  Jacob  Garman  was  a  man  of  intemperate  habits,  and  that 
known  to  Jacob  Fink,  or  that  Garman  was  drunk  or  intoxicated 
at  the  time  Fink  furnished  him  the  liquor,  and  that  Garman's 
death  was  caused  by  drinking  the  liquor  thus  furnished,  the 
cause  of  action  is  made  out ;  and  the  next  inquiry  is  as  to  the 
amount  of  damages,  if  any,  which  the  plaintiff  is  entitled  to 
recover. 

"  The  jury  must  estimate  the  damages  by  a  pecuniary  stand- 
ard alone, — the  loss  to  his  family  in  a  pecuniary  point  of  view, — 
nothing  can  be  allowed  by  way  of  solatium,  that  being  incapable 
of  a  pecuniary  estimate.  Nothing  for  grief,  loss  of  society,  pro- 
tection, or  companionship,  but  what  would  he  have  probably 
earned  in  the  residue  of  his  lifetime,  which  would  have  gone  to 
the  benefit  of  his  wife  and  children,  taking  into  consideration 
his  age,  ability  to  labour,  and  habits?  There  are  cases  where  a 
different  measure  of  damages  might  be  allowed.  If  a  dealer  in 
liquor  would  persist  against  light  and  knowledge,  and  the  law  of 
the  land,  in  furnishing  the  means  of  intoxication  to  one  who  was 
obviously  destroying  himself,  and  by  reason  thereof  he  would 
eventually  perish,  a  jury  might  properly  give  exemplary,  or 
even  vindictive  damages.  But  when  the  danger  is  less  obvious, 
and  the  intoxicating  drink  furnished  without  any  evil  design,  or 
expected  injury,  compensatory  damages  alone  must  be  allowed, 
to  be  measured  by  the  pecuniary  loss  only.  And  probably  the 
jury  would  conclude  that  no  great  injury  was  anticipated  in  the 
present  case.  That  is,  however,  a  question  for  you,  and  the 
whole  case  is  submitted  to  your  careful  consideration." 

Under  this  charge  there  was  a  verdict  and  judgment  in  favour 
of  plaintiff,  on  four  of  the  counts  in  plaintiff's  declaration,  for 
$254.25.  The  defendant  thereupon  sued  out  this  writ,  and 
assigned  here  as  cause  for  reversal,  that  the  court  below  erred, 

1.  In  not  answering  the  points  submitted  by  the  defendant  on 
the  trial. 

2.  In  charging  the  jury  as  above  stated  (viz.,  that  portion  of 
the  charge  included  within  brackets). 

Levi  Kline  and  Jonah  Funk,  for  plaintiff  in  error,  contended, 
that  no  action  would  lie  for  the  injury  complained  of.  That  this 
suit  was  professedly  founded  on  the  first  and  third  sections  of  the 
Act  of  May  8th  1854,  one  of  which  subjects  the  party  vio- 
lating its  provisions  to  criminal,  and  the  other  to  civil  liability 
for  any  injury  to  person  or  property  in  consequence  of  violating 
the  first  section.  If  Garman,  while  intoxicated,  had  committed 
an   injury,  the   defendant  would  have  been  liable  if  he  had 
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furnished  the  liquor  which  produced  the  intoxication,  which  is 
not  objectionable ;  but  that  the  inebriate  who  is  as  culpable  in 
taking,  as  the  other  party  is  in  giving  the  liquor,  should  have  a 
remedy  against  the  landlord  for  any  injury  which  he  may  suffer, 
would  be  most  unjust.  The  legislature  should  have  said  so  if 
this  was  their  intention.  The  usual  rules  of  construction  will 
not  warrant  this  interpretation  of  the  statute.  Garman  stood  in 
pari  delicto.  If  living  he  could  not  maintain  this  action,  and  his 
widow  stands  in  no  better  situation:  Pennsylvania  Railroad 
Company  v.  Ogier,  11  Casey  71.  Even  if  he  could,  the  action 
does  not  survive.  The  court  below  held  that  it  did  survive  by 
virtue  of  the  18th  and  19th  sections  of  the  Act  of  April  15th 
1851,  but  these  sections  apply  only  to  injuries  that  were  action- 
able at  common  law,  and  which  without  them  would  have  abated 
on  the  death  of  the  injured  party.  They  do  not  extend  the 
jurisdiction  of  the  common  law,  making  that  actionable  which 
was  not  so  before.  The  act  was  passed  three  years  before  the 
act,  making  parties  liable  for  injuries  resulting  from  the  sale  of 
intoxicating  drinks.  It  has,  therefore,  no  application.  All 
injuries  not  actionable  at  common  law,  therefore  die  with  the 
person.  The  terms  "  negligence  and  default"  in  the  18th  section, 
means  the  "  unlawful  violence  or  negligence"  mentioned  in  the 
19th  section.  The  former  section  preserves  the  action  where  the 
suit  was  commenced  in  the  lifetime  of  the  injured  party — the 
latter  gives  an  action  where  none  was  commenced  in  the  lifetime 
of  the  injured  party,  where  the  death  has  resulted  from  "  un- 
lawful violence  or  negligence." 

Nor  does  the  Act  of  April  26th  1855,  give  a  new  cause  of 
action  for  injuries  causing  death,  but  only  limits  the  parties  who 
are  entitled  to  sustain  an  action  under  the  previous  acts  to  the 
husband,  widow,  children,  or  parents  of  deceased. 

John  Weidman  and  John  C.  Kunkle^  for  defendant  in  error. — 
The  legislation  on  which  this  action  is  founded,  will  be  found  in 
the  18th  and  19th  sections  of  the  Act  of  April  15th  1851,  P.  L. 
674 ;  the  Ist  and  3d  sections  of  the  Act  of  May  8th  1854,  P.  L. 
663,  and  in  the  1st  section  of  the  Act  of  April  26th  1855,  P. 
L.  309. 

The  Act  of  April  15th  1851  gives  a  new  right  of  action,  which 
must  of  course  be  controlled  and  tried  according  to  common  law 
rules  of  evidence  and  practice,  although  founded  solely  on  the 
statute.  This  right,  given  generally  in  1851,  is  the  remedy  for 
the  injury  defined  in  the  Act  of  1854,  on  which  this  action  is 
brought.  The  1st  section  declares  the  wilfully  furnishine  in- 
toxicating drinks  as  a  beverage  to  a  person  when  drunk  or 
intoxicated,  unlawful.  That  this  was  done  by  the  defendant 
below  the  jury  have  found.     The  3d  section  renders  persons 
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doing  this,  civilly  responsible  for  any  injury  to  person  or  pro- 
perty in  consequence  of  sucH  furnishing.  Here  the  jury  have 
found  that  plaintiff  did  sustain  an  injury  in  the  loss  of  her  hus- 
band. The  charge  of  the  court  below  renders  further  argument 
unnecessary. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 

Woodward,  J. — What  this  case  was  upon  the  pleadings,  we 
are  not  informed,  for  they  have  not  been  exhibited.  But  from 
the  charge  of  the  judge,  we  learn  that  it  was  an  action  on  the 
case,  brought  by  the  defendant  in  error,  as  widow  of  Jacob  Gar- 
man,  deceased,  against  Jacob  Fink,  the  plaintiff  in  error  and 
defendant  below,  for  furnishing  to  the  said  Garman,  a  man  of 
known  intemperate  habits,  and  at  a  time  when  he  was  intoxi- 
cated, an  additional  quantity  of  intoxicating  liquor,  by  which  he 
became  so  inebriated  that  he  fell  from  his  horse  under  the  wheels 
of  his  wagon,  and  was  instantly  killed.  Fink  was  a  licensed 
innkeeper. 

The  action  is  grounded  on  the  19th  section  of  the  Act  of 
Assembly  of  April  15th  1851,  that  gives  to  the  widow,  or  per- 
sonal representative  of  a  decedent,  an  action  for  damages  when 
the  death  of  the  decedent  is  occasioned  by  "  unlawful  violence 
or  negligence.*'  The  18th  section  provides,  that  no  action 
brought  by  the  person  injured  by  the  "  negligence  or  default" 
of  another,  shall  abate  by  reason  of  the  death  of  the  plaintiff, 
but  shall  survive  to  his  personal  representative. 

Counsel  insist  that  these  sections  were  not  intended  to  create 
any  new  cause  of  action  unknown  to  the  common  law,  but  only 
to  prevent  the  abatement  of  personal  actions,  according  to  the 
common  law  maxim,  Actio  personalis  moritur  cum  persona. 

The  18th  section  was  apparently  intended  to  regulate  a  common 
law  right  of  action,  by  securing  to  it  survivorship ;  but  the  19th 
section  was  creative  of  a  new  cause  of  action,  wholly  unknown 
to  the  common  law.  And  the  right  of  action  was  not  given  to 
the  person  suffering  the  injury,  since  no  man  could  sue  for  his 
own  death,  but  to  his  widow  or  personal  representative.  It  was 
not  survivorship  of  the  cause  of  action  which  the  legislature 
meant  to  provide  for  by  this  section,  but  the  creation  of  an  ori- 
ginal cause  of  action  in  favour  of  a  surviving  widow  or  personal 
representative.  It  was  quite  competent  for  the  legislature  to 
alter  the  common  law  in  this  regard.  They  did  so  by  giving 
parties  a  right  of  action  who  had  none  before.  To  give  the  sec- 
tion the  restricted  construction  suggested  in  the  argument,  would 
be  to  repeal  it,  for  no  such  action  as  the  present  could  pre-exist 
to  survive  the  death  of  the  injured  party. 

The  widow's  right  of  action,  therefore,  would  seem  to  be 
unquestionable,  if  her  husband's  death  was  occasioned  by  the 
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"unlawful  violence  or  negligence**  of  the  defendant.  Was  it? 
In  other  words,  was  it  unlawful  negligence  for  the  defendant,  an 
innkeeper,  to  give  or  sell  liquor  to  a  man  of  known  intemperate 
habits,  who  was  already  intoxicated  ?  The  court  below  thought 
it  was,  for  reasons  that  are  fully  set  forth  in  the  charge,  and  we 
are  inclined  to  concur  with  the  learned  judge. 

The  8th  section  of  the  Act  of  May  8th  1854,  Pamph.  L.  663, 
makes  it  a  misdemeanor,  punishable  by  fine  and  imprisonment, 
to  furnish  intoxicating  drinks  to  a  person  of  known  intemperate 
habits,  or  to  any  person  when  drunk  or  intoxicated. 

The  3d  section  of  the  same  act  subjects  the  offender  to  civil 
liability  for  any  injury  to  person  or  property,  in  consequence  of 
such  furnishing,  and  any  one  aggrieved  may  recover  full  damages. 

And  by  the  1st  section  of  the  Act  of  April  26th  1855,  Pamph. 
L.  309,  widows,  children,  or  parents  may  recover  damages  for 
any  injury  causing  death. 

Such  are  the  statutory  restraints  and  liabilities  under  which 
innkeepers  and  all  others  are  placed  in  respect  of  persons  known 
to  be  intemperate,  and  of  persons  presently  intoxicated.  Accord- 
ing to  the  evidence  Garman  answered  both  descriptions.  He  was 
well  known  to  Fink  as  a  person  of  intemperate  habits,  and  as  a 

{)erson  at  that  moment  intoxicated.  Yet  Fink  gave  him  more 
iquor.  To  do  so  was  to  commit  a  public  misdemeanor — to  make 
himself  liable  in  damages  for  any  injury  Garman  should  inflict 
on  the  person  or  property  of  another  by  reason  of  the  additional 
glass — and  if  that  Last  drink  was  the  proximate  cause  of  his  own 
death,  then  the  statute  gave  the  widow  a  right  of  action  also 
against  Fink.  What  but  unlawful  negligence  was  it  thus  to 
wantonly  violate  the  dictates  of  common  prudence— offend  crimi- 
nal and  civil  statutes,  and  bring  on  himself  such  various  penal- 
ties ?  No  standard  of  social  duty,  or.  of  obedience  to  law,  can 
be  applied  to  Fink's  act  which  will  not  prove  it  to  have  been  in 
a  very  eminent  sense  unlawful  negligence. 

But,  say  counsel,  these  statutes  were  subsequent  to  the  Act  of 
1851,  which  gave  the  widow  her  action,  and  the  cases  which  the 
later  statutes  provide  for  are  not  within  the  purview  of  the 
former. 

The  answer  is,  that  the  Act  of  1851  gave  the  action  for  two 
generic  causes — unlawful  violence  and  negligence — but  the  legis- 
lature defined  neither  violence  nor  negligence.  Be  it  that  the 
courts  would  not  have  so  defined  these  words  as  to  embrace  the 
defendant's  act,  yet  it  was  competent  for  a  subsequent  legisla- 
ture to  enlarge  the  circle  of  unlawful  deeds,  and  to  make  wrong- 
doing, like  that  of  the  defendant,  culpable  negligence.  They 
did  so.  They  told  the  defendant  plainly  what  might  be  the  con- 
sequences of  his  furnishing  liquor  to  Garman,  and  among  them 
was  liability  to  the  suit  authorized  by  the  Act  of  1851.     The 
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more  recent  the  admonition  the  less  excuse  there  was  for  forget- 
ting it.  It  would  probably  be  found,  if  it  were  worth  while  to 
go  into  an  examination  of  all  prior  legislation,  that  it  never  was 
lawful,  but  always  unlawful  negligence  in  Pennsylvania  to  fur- 
nish liquors  to  men  actually  drunk  at  the  time,  or  known  to  be 
habitually  intemperate.  The  licensing  of  innkeepers  was  founded 
on  the  obligation  of  a  civilized  community  to  provide  places  of 
rest  and  refreshment  for  strangers  and  travellers,  and  a  monopoly 
in  the  trafiSc  of  liquors  by  small  measure  was  the  reward  which 
the  public  offered  to  individuals  who  would  incur  the  trouble, 
and  maintain  the  arrangements  necessary  to  discharge  this  duty 
of  hospitality  to  strangers  and  travellers.  It  was  for  strangers 
and  travellers  taverns  were  licensed — not  for  idlers  and  tipplers 
of  the  neighbourhood.  And  it  would  probably  be  found,  I  repeat, 
from  a  comparison  of  all  the  Acts  of  Assembly,  that  it  was  as 
clearly  unlawful  in  1851  to  furnish  liquor  to  an  intemperate 
neighbour  as  it  was  after  the  legislation  of  1854  and  1855 — so 
that  no  room  would  exist  for  the  distinction  taken  in  the  argu- 
ment. But  it  is  unnecessary  to  rest  the  answer  to  the  argument 
on  this  ground,  because,  however  it  was  before  1854,  it  is  clear 
beyond  all  reasonable  doubt  that  the  legislation  of  that  year 
made  the  furnishing  of  liquor  to  an  intemperate  neighbour  an 
act  of  "  unlawful  negligence**  within  "  the  meaning"  of  the  Act 
of  1851. 

Again :  counsel  suggest  that  the  only  civil  action  to  which  the 
statutes  subject  the  offender  is  such  as  may  be  brought  by  a  party 
whom  the  inebriate  injures.  Not  so.  The  argument  loses  sight 
of  the  largo  and  comprehensive  terms  of  the  statutes.  "  Any 
person  aggrieved"  may  sue,  says  the  Act  of  1854,  and  "  for  any 
injury  causing  death"  the  widow  has  her  action  by  the  Act  of 
1855.  Now,  that  a  widow  is  a  person  aggrieved  by  the  injury  or 
death  of  her  husband  is  a  conclusion  of  law  which  rests,  not 
npon  the  sudden  sundering  of  the  most  interesting  relation  of 
human  life,  but  upon  the  pecuniary  advantages  which  she  loses 
thereby.  Her  right  of  support  from  his  industry — ^her  right  of 
dower  from  the  accumulations  of  his  life — give  her  a  fixed  pecu- 
niary interest  in  his  existence.  The  loss  of  his  society — of  his 
assistance  in  rearing  children,  and  managing  whatever  estate 
they  may  have,  and  the  consequent  labour  and  trouble  that  are 
devolved  on  her — are  not  these  circumstances  to  aggrieve  her? 
I  do  not  mean  by  this  question  grief  of  the  affections,  but  injury 
of  the  pecuniary  interests  of  the  wife.  It  is  the  wound  of  these 
lower  and  more  sordid  sensibilities  the  law  undertakes  to  heal. 
Its  hand  is  too  rough  to  mend  a  broken  heart.  The  legislature 
have  adjudged  her  entitled  to  compensation  in  numbered  moneys 
from  him  who  brings  these  losses  and  inconveniences  upon  her 
by  unlawful  violence  or  negligence.     The  jury  in  this  case  were 
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properly  restrained  to  the  consideration  of  her  pecuniary  rights 
in  assessing  the  damages. 

One  other  suggestion  of  counsel  should  be  noticed.  It  is  said 
that  if  Garmans  death  resulted  from  the  act  of  the  defendant, 
his  own  negligence  concurred  in  producing  it,  and  hence  no 
action  arose.  When  the  death  is  the  result  of  concurring  negli- 
gence, I  do  not  see  how  it  can  with  truth  be  so  referred  to  the 
unlawful  negligence  of  the  defendant  as  to  make  him  liable.  The 
death  to  be  answered  for  in  damages  must  be  the  direct,  though 
it  need  not  be  the  immediate  result  of  the  wrongful  act  of  the 
party  charged.  His  act  must  be  what  we  call  the  proximate 
cause  of  the  injury  complained  of.  If  the  proximate  cause  was 
compounded  of  his  act,  and  the  unlawful  act  of  the  decedent, 
the  civil  remedy  is  gone. 

But  how  docs  this  doctrine  apply  here  ?  Garman  was  already 
intoxicated.  Then  he  was  incapable  of  legal  acts.  He  was  like 
an  idiot,  or  a  child  of  tender  years,  and  to  such  cases  the  doc- 
trine of  concurring  negligence  is  inapplicable.  Not  only  was 
he  incapable  of  exercising  sound  discretion,  and  therefore  is  not 
to  be  held  to  its  exercise,  but  his  condition  was  notice  to  Fink — 
was  an  appeal  to  his  humanity — was  such  as  to  make  his  viola- 
tion of  the  statutes  more  palpably  unlawful  negligence. 

If,  therefore,  Garman  was  precipitated  from  his  horse  under 
the  wheels  of  his  wagon  by  reason  of  Fink*s  deliberate  wrong- 
doing (and  of  this  the  jury  must  have  been  satisfied  before  they 
could  find  for  the  plaintiff),  the  turpitude  of  Fink's  act  is  not  to 
be  abated,  but  rather  increased  by  such  concurrence  as  he  ob- 
tained from  the  inebriate.  It  was  not  a  responsible  concurrence. 
It  does  in  no  degree  relieve  Fink's  liability.  The  parties  were 
not  on  equal  footing,  and  it  would  be  a  great  misjudgment  to 
hold  them  equally  responsible  for  what  was  done.  The  Act  of 
1854,  which  makes  it  a  misdemeanor  to  furnish  an  inebriate 
liquor,  takes  no  notice  whatever  of  the  drunkard's  act  in  accept- 
ing the  furnished  liquor.  This  marks  the  distinction  which  every 
man's  moral  sense  feels  to  exist  between  the  acts  of  the  parties. 

We  have  noticed  sufficiently  the  objections  urged  against  the 
ruling  below.  We  care  not  how  distinctly  it  is  understood  by 
all  who  deal  in  intoxicating  drinks,  that  not  only  public  policy 
but  statute  law  forbids  that  they  be  furnished  to  him  who  is 
intoxicated,  or  who  is  habituallj'^  intemperate,  though  not  pre- 
sently intoxicated.  There  is  no  excuse  for  ignorance  or  misUike 
where  the  law  is  so  plainly  written.  If  men  will  disregard  it 
they  must  accept  the  consequences.  As  the  judicial  tribunals 
did  not  make  the  law,  they  have  no  power  to  lessen  its  exactions, 
and,  looking  to  the  humane  purposes  of  the  legislation,  they  have 
no  disposition  to  thwart  it  by  glosses  and  refinements. 

The  judgment  is  affirmed. 
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Shoemaker  versus  King. 

Contract  to  pay  the  Debt  of  Another^  when  valid, 

1.  A  firm  sold  out  their  partnership  effectA  to  another,  \rho  agreed  verbally 
to  pay  the  firm  debts.  One  of  the  firm  creditors  sued  the  purchaser  for  his 
debt,  relying  on  the  contract  of  sale,  without  showing  that  he  was  a  party  to 
it.  Hddy  that  he  could  not  recover,  for  the  agreement  upon  which  the  action 
was  brought  was  not  in  writing  and  signed  by  the  party  to  be  charged  there- 
with, as  required  by  the  Act  26th  April  1855. 

2.  Though  such  a  contract  is  valid  between  the  immediate  parties  to  it,  it 
is  void  as  a  contract  in  favour  of  the  creditors  of  the  parties,  unless  they,  as  a 
part  of  the  arrangement,  give  up  their  original  claims  and  accept  the  new  con- 
tract instead.  Without  this  it  is  void,  when  ezpi'essly  made  to  the  creditors, 
and  therefore  it  cannot  be  implied  as  made  to  them.  While  the  old  debt 
remains,  the  new  contract  cannot  be  a  substituted,  but  is  only  a  collateral  one 
— a  promise  to  pay  another's  debt,  which  is  forbidden  by  the  statute,  as  a 
cause  of  action. 

Error  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  action  of  assumpsit,  brought  to  January  Term 
1860,  No.  15,  by  Anthony  King  against  John  J.  Shoemaker,  in 
which,  on  the  issue  raised  by  the  plea,  the  jury  found  the  follow- 
ing special  verdict : — 

"  The  jury  iSnd  that  the  firm  of  Harper  &  Reese  owed  Anthony 
King,  the  plaintiff,  $130.59  on  the  18th  of  June  1859.  Prior  to 
that  time  the  firm  owed  the  defendant,  Shoemaker,  $485,  for 
which  they  gave  him  their  judgment,  made  part  of  this  finding. 
They  also  gave  said  Shoemaker  a  mortgage  for  $1000,  to  cover 
future  expected  advances,  but  none  were  ever  made  under  it. 
Said  Harper  &  Reese  had,  prior  to  that  time,  built  a  shop  and 
certain  machinery  on  a  lot  of  said  Shoemaker,  rented  by  them 
at  $60  per  annum,  and  Shoemaker  had  placed  therein  certain 
lathes  and  planing-machines,  worth  about  $1300,  for  their  use, 
but  the  property  was  to  remain  his  until  paid  for.  No  time  of 
payment  was  fixed,  but  it  was  to  be  done  when  they  were  able, 
they  paying  interest  in  the  mean  time.  In  June  1859,  Shoe- 
maker issued  a  Ji,  fa.  on  his  judgment  of  $485  aforesaid,  and 
levied  on  all  the  property  of  the  firm,  the  sheriflf  closing  the  shop. 
On  the  22d  day  of  June  1859,  the  said  Harper  &  Reese  made  a 
bill  of  sale  to  said  Shoemaker  of  their  shop,  all  the  materials, 
fixtures,  book  accounts,  &c.,  for  the  nominal  consideration  of 
§1500,  but  nothing  whatever  was  paid  except  the  debt  of  $485, 
which  still  stood  open  ;  but  Shoemaker  then  agreed  with  Harper 
that  if  they  (the  firm)  would  make  him  the  bill  of  sale,  he  (Shoe- 
maker) would  pay  all  the  debts  owing  by  the  said  firm  of  Harper 
&  Reese,  and  carry  on  the  shop  for  one  year,  giving  employment 
to  them,  paying  them  by  the  day,  and  giving  to  the  said  Harper 
extra  wages.  At  the  time  this  arrangement  was  proposed.  Shoe- 
maker inquired  of  Harper  how  much  the  bills  (being  the  debts) 
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due  by  the  said  firm  amounted  to,  and  was  informed  that  the  bills 
(being  the  debts)  they  owed  were  between  J500  and  ?600 ;  and  he 
then  agreed,  in  consideration  that  the  said  firm  would  make  him 
the  bill  of  sale  aforesaid,  he,  the  said  Shoemaker,  would  pay  all 
the  debts  of  the  firm,  and  carry  on  the  shop  as  aforesaid.  We 
find  that  the  property  assigned  to  Shoemaker,  including  the  claims 
due  the  firm  of  Ilarper  &  Reese,  were  worth  $1885,  and  that  all 
of  the  debts  of  the  firm  amounted  to  about  $1315,  exclusive  of 
Shoemaker's. 

"  We  find  that  the  promise  to  pay  all  of  the  debts  of  the  firm 
was  made  before  the  bill  of  sale  was  executed,  and  was  part  of 
the  consideration  for  making  the  same ;  but  that  no  particular 
conditions  were  named,  nor  was  the  exact  amount  of  the  debts 
due  to  any  one  specified.  That  soon  after  the  arrangement  was 
made  as  aforesaid,  and  after  the  bill  of  sale  executed,  Harper 
informed  King,  the  plaintiff,  of  the  promise  of  Shoemaker.  We 
find  that  no  direct  or  express  promise  was  made  by  Shoemaker 
to  King  to  pay  him  the  debt  in  dispute,  and  have  no  other  evi- 
dence of  his  (Iwing*s)  acquiescence  in  the  promise  made  to  Harper 
than  is  implied  from  his  (King's)  bringing  this  suit,  from  which 
we  find  that  he  (King)  agreed  to  accept  said  promise. 

"  We  further  find  that  said  King,  on  the  28th  day  of  January, 
A.  D.  1861,  released  said  Harper  individually,  and  as  a  member 
of  the  firm,  from  any  liability  to  him  for  their  debt  aforesaid, 
for  the  purpose  of  using  the  testimony  of  said  J.  C.  Harper  as  a 
witness  in  this  cause. 

"  If,  from  the  foregoing  facts,  the  court  shall  be  of  opinion 
that  J.  J.  Shoemaker  is  liable  to  Anthony  King  for  the  whole  of 
the  debt  due  him  by  Harper  &  Reese,  we  find  in  his  favour  the 
said  sum  of  $130.59,  with  interest  thereon,  after  six  months 
from  the  18th  of  June  1859.  If  the  court  shall  be  of  the  opinion 
that  he  is  entitled  to  any  less  amount  than  the  whole  debt,  we 
find  in  his  favour  the  amount  to  be  determined  by  the  court  from 
the  facts  stated.  If  the  court  shall  be  of  the  opinion  that  the 
plaintiff,  on  the  facts  stated,  is  not  entitled  to  recover,  we  find 
for  the  defendant." 

April  8th  1861.  The  court  gave  judgment  on  the  above  ver- 
dict in  favour  of  the  plaintiff  for  the  sum  of  $144.72  and  costs 
of  suit,  being  the  amount  of  the  original  debt  found,  and  inter- 
est thereon ;  whereupon  the  defendant  sued  out  this  writ,  and 
assigned  for  error  here  the  giving  judgment  as  above  stated. 

iJ.  A.  Lamlerton  and  David  3Iummay  Jr.y  for  the  plaintiff  in 
error,  argued  that  the  contract  set  out  in  the  special  verdict,  was 
a  promise  to  pay  the  debt  of  another,  and  was,  therefore,  within 
the  Statute  of  Frauds  and  Perjuries,  as  re-enacted  in  the  Act  of 
April  26th  1855,  Pamph.  L.  308,  citing  and  relying  on  Petriken 
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V.  Baldy,  7  W.  4;  S.  430;  Unangst  t;.  Hibler,  2  Casey  153;  Mc- 
Quewans  v.  Hamlin,  6  Casey  217  and  11  Id.  618 ;  Tucker  v. 
Bitting,  8  Id.  428 ;  Kuhn's  Executor  v.  Young,  10  Id.  60 ;  Smith 
V.  Findley,  8  Humph.  330 ;  Curtis  v.  Brown,  5  Cush.  488 ;  Buk- 
myr  v,  Darnell,  Salk.  27 ;  Matson  v.  Wharam,  2  Term  Rep.  80 ; 
Anderson  v.  Hayman,  1  H.  Bl.  120;  Jackson  v.  Raynor,  12 
Johns.  291 ;  Simpson  v.  Patten,  4  Johns.  422 ;  Bird  v.  Gammer, 
3  Bing.  K  C.  883;  Butcher  v.  Stewart,  11  M.  k  W.  857 ;  Barn- 
hart  V.  Riddle,  6  Casey  98. 

John  0.  Kunkelj  for  defendant  in  error. — Property  worth 
$1885  was  transferred  by  Reese  &  Harper  to  Shoemaker,  for  a 
nominal  consideration  of  $1500,  while  his  claim  against  the  firm 
was  only  $485,  under  a  promise  that  he  would  pay  all  the  debts 
of  the  firm.  King's  debt  for  ?130.69  was  among  them ;  and, 
although  the  special  verdict  finds  that  there  was  no  direct  express 
promise  by  Shoemaker  to  King  for  the  payment  of  this  debt,  it 
being  a  debt  of  the  firm,  was  as  certainly  included  within  the  pro- 
mise, as  that  the  whole  includes  the  parts.  The  authorities  cited 
by  the  court  below  fully  establish  the  doctrine  that  a  promise  to 
one  for  the  benefit  of  another,  enables  that  person  to  sue  in  his 
own  name  :  See  Hinds  v.  Holdship,  2  Watts  104. 

The  promise  of  Shoemaker  was  in  no  sense  collateral,  but  inde- 
pendent and  absolute.  He  undertook  for  his  own  benefit,  and 
for  a  valuable  consideration,  to  pay  another's  debt  in  discharge 
of  his  own.  The  consideration  was  new  and  original,  being  the 
assignment  to  himself  of  all  the  effects  of  King's  debtor,  and 
the  contract  was  between  different  parties.  On  each  of  these 
points,  the  authorities  cited  by  the  court  below  show  the  case 
not  to  be  within  the  Statute  of  Frauds.  The  object  of  the  statute 
being  to  prevent  fraud,  it  would  be  a  perversion  of  its  intention 
to  apply  its  provisions  where  the  promissor  has  deprived  the 
creditor  of  the  means  of  collecting  his  debt,  and  received  pro- 
perty far  beyond  the  amount  of  his  assumption. 

The  release  of  Harper  by  King  was  to  render  him  competent 
as  a  witness,  and  could  not  operate  to  discharge  Shoemaker. 

If  Reese  &  Harper  remained  liable  to  King,  it  was  under  a 
different  and  distinct  contract  from  that  upon  which  it  was  sought 
to  hold  Shoemaker.  The  relation  of  principal  and  surety  does 
not  hold  between  them  and  Shoemaker.  The  latter,  having  received 
the  property,  was  in  equity  bound  to  pay  this  as  his  own  proper 
debt. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
LowRiE,  C.  J. — Harper  &  Reese  sold  out  their  partnership 
effects  to  Shoemaker,  he  agreeing  verbally  with  them  to  pay 
their  firm  debts.     King  holds  one  of  these  firm  debts  and  sues 
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for  it,  relying  on  the  contract  just  stated,  and  not  showing  that 
he  was  a  party  to  it.     Can  he  recover  ? 

We  think  that  the  Act  of  26th  April  1855,  §  1,  forbids  it  by 
declaring  that  no  action  shall  be  brought  to  charge  the  defend- 
ant upon  any  special  promise  to  answer  for  the  debt  or  default 
of  another,  unless  the  agreement  be  in  writing  and  signed  by  the 
party  to  be  charged. 

The  decided  weight  of  authority  and  of  reason  declares  that, 
though  such  a  contract  as  the  present  is  valid  between  the  im- 
mediate parties  to  it,  it  is  void  as  a  contract  in  favour  of  the 
creditors  of  one  of  them,  unless  they,  as  part  of  the  arrange- 
ment, give  up  their  original  claims  and  accept  the  new  contract 
in  their  stead.  Without  this  it  is  void  even  when  expressly 
made  to  those  creditors,  and  of  course  it  cannot  be  implied  as 
made  to  them.  While  the  old  debt  remains,  the  new  contract 
cannot  be  a  substituted,  but  only  a  collateral  one,  a  promise  to 
pay  another's  debt,  and  it  is  forbidden  by  the  statute  as  a  cause 
of  action:  Pitman  on  Princ.  &  S.  8,  13-26;  11  Ad.  &  E.  438; 
22  Conn.  R.  317;  1  Gray  391;  3  Humph.  330;  5  Cush.  488; 
11  Id.  1;  30  Eng.  L.  &  E.  510;  13  M.  &  W.  570;  8  B.  &  C. 
728 ;  25  Wend.  247  ;  20  Vermont  205 ;  28  Id.  135 ;  29  Id.  169 ; 
1  Sandford  S.  C.  R.  514;  19  Barb.  258;  11  Grat.  636;  17  111. 
R.  88,  105;  2  Jones  Law  R.  329;  10  Ired.  13;  13  Id.  86;  3 
Id.  187. 

Yet  we  must  not  be  understood  as  questioning  that  numerous 
class  of  cases  where  a  debtor  puts  money  or  other  means  in  the 
hands  of  another  to  be  delivered  to  a  particular  creditor  of  his, 
and  the  creditor  has  been  held  to  be  entitled  to  sue.  Some  of 
this  class  of  cases  no  doubt  crowd  hard  upon  the  clStss  to  which 
the  present  one  belongs.  Yet  they  present  merely  a  mode  in 
which  the  debtor  pays  his  own  debt.  That  was  only  in  part  and 
incidentally  a  purpose  of  this  arrangement.  We  may  need  some 
day  to  distinguish  these  classes  more  accurately,  and  we  had 
better  not  attempt  it,  until  some  case  arises  that  demands  such  a 
distinction. 

Judgment  reversed,  and  judgment  for  the  defendant 
below. 
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Minter's  Appeal. 

Aci   of  May  QtJi  1844,   relative  to  ^^ Lapsed  Legarien*^   construed, — 
Distribution  per  stirpes  and  per  capita. —  Construction  of  Will. 

1.  Under  section  2d  of  Act  6th  May  1844,  a  bequest  by  a  testator  to  his 
sister  is  valid,  though  she  was  dead  when  the  will  was  written,  but  left 
children  who  survived  the  testator. 

2.  Where  the  testator  directed  his  bequests  to  be  distributed,  **  share  and 
share  alike  among  the  children  of  my  bnrther  Adam,  and  the  children  of  my 
brother  Martin,  and  to  my  sister  Barbara,"  who  died  before  him  leaving 
children  ;  but  by  another  clause  in  the  will,  the  mode  of  distribution  was 
rendered  doubtful;  it  was  held,  that  the  legal  statutory  form  of  distribution 
should  be  applied,  and  that  the  legatees  should  be  clas!i>ified  in  three  classes, 
allowing  each  class  to  take  as  their  parents  would  have  done,  per  stirpes. 

Appeal  from  the  Orphans*  Court  of  Adams  county. 

This  was  an  appeal  by  Jacob  Minter,  for  himself  and  as  agent 
for  the  children  of  Martin  Minter,  who  was  a  brother  of  Baltzer 
G.  Minter,  deceased,  and  certain  other  legatees  of  said  Baltzer  G. 
Minter,  from  the  decree  of  the  Orphans*  Court  on  the  account  of 
the  executors  of  the  last  will  of  said  deceased.  The  material 
facts  of  the  case  are  as  follows : — Baltzer  G.  Minter  made  his 
last  will  and  testament  on  the  24th  day  of  March  1855,  which  was 
duly  proven  on  the  27  th  of  August  1858,  in  which  there  was  this 
provision : — 

"  Item. — The  balance  and  residue  of  my  estate,  I  order  and 
direct  my  executors  to  divide  equally,  share  and  share  alike, 
amongst  the  children  of  my  brother,  Adam  Minter,  deceased, 
and  the  children  of  my  brother,  Martin  G.  Minter,  deceased, 
and  to  my  sister  Barbara  Saval.  It  is  my  will,  that  said 
Barbara  and  the  children  of  said  brothers,  Adam  Minter  and 
Martin  G.  Minter,  shall  have  the  residue  of  my  estate,  share 
and  share  alike." 

On  the  27th  of  August  1858,  he  died,  unmarried  and  without 
issue,  leaving  two  children  of  his  brother  Adam ;  fourteen 
children  of  his  brother  Martin,  and  two  children  of  his  sister, 
Barbara  Saval,  who  had  died  about  eight  years  before  the  date 
of  the  will.  There  were  others,  nephews  and  nieces,  the  children 
of  his  deceased  brothers,  Michael  and  Henry,  to  one  of  whom  he 
gave  a  legacy  of  $210. 

The  executors  settled  an  account  September  5th  1859,  showing 
a  balance  in  their  hands  of  $2248.96,  from  which  it  also  appeared 
that  there  would  be  some  $3000  or  $4000  additional  in  their 
hands  for  distribution.  This  account  was  referred  to  William 
B.  McClellan,  Esq.,  as  auditor,  whose  report  was  filed  February 
20th  1860. 

The  appellants  excepted  to  the  confirmation  of  this  report, 
alleging  that  the  auditor  erred, 
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1.  In  not  distributing  the  fund  equally  amongst  the  children 
of  Adam  Minter  and  Martin  G.  Minter  (who  were  named  in  the 
report),  and  Barbara  Saval,  per  capita. 

2.  In  not  distributing  the  fund  amongst  the  said  children  of 
Adam  and  Martin  G.  Minter. 

The  court  below,  on  argument,  dismissed  the  exceptions,  and 
confirmed  the  report. 

The  case  was  then  removed  into  this  court,  as  above  stated, 
where  the  refusal  of  the  court  below  to  allow  the  above  excep- 
tions, and  to  distribute  the  fund  between  Barbara  Saval  and  the 
children  of  Martin  G.  and  Adam  Minter,  per  capitay  was  assigned 
for  error. 

J?.  B.  Buehlery  for  appellants,  argued  that  the  fund  ought  to 
be  distributed  among  the  children  of  Adam  and  Martin  G.  Minter, 
per  capita^  or  among  them  and  Barbara  Saval's  two  children, 
they  taking  one  share  with  each  of  the  children  of  the  two  bro- 
thers of  the  testator,  because, 

1.  As  deceased  did  not  die  intestate,  the  rules  of  the  Intestate 
Law  should  not  be  adopted  in  the  distribution,  unless  the  inten- 
tion of  the  testator  cannot  be  ascertained,  which  is  not  this  case. 

2.  The  rule  of  distribution  adopted  by  the  testator,  is  the  rule 
of  law  laid  down  in  the  text-books :  2  Jarman  on  Wills,  p.  Ill, 
Rule  5. 

3.  The  extrinsic  circumstances  of  the  case  show  no  other  in- 
tention. The  children  of  Adam  and  Mrs.  Saval  are  well  oflF — 
those  of  Martin  are  poor.  There  was  no  intercourse  between 
the  testator  and  his  sister,  though  they  lived  but  twenty-four 
miles  apart,  for  she  died  seven  years  before  the  will  was  written, 
in  which  she  is  named  as  if  still  living.  In  Fissel's  Appeal,  3 
Casey  55 ;  and  Gring's  Appeal,  7  Id.  292,  there  was  uncertainty 
as  to  the  intention,  the  words  "heirs,"  "children's  heirs,"  or 
"  his  heirs  or  legal  representatives"  were  used. 

When  the  words  "heirs,"  "issues,"  or  "relatives"  are  used, 
the  rule  is  to  adopt  the  statute  of  distribution  as  the  rule  both 
here  and  in  England :  2  Williams  on  Executors,  2d  Am.  ed.,  807 
-811 ;  Baskin's  Appeal,  3  Barr  304 ;  McNeillege  v.  Galbraith,  8 
S.  &  R.  46.  But  it  furnishes  no  guide  as  to  the  quantum.  In 
Gross's  Estate,  10  Barr  360,  the  distribution  was  per  capita^  not- 
withstanding the  words  "  heirs  and  assigns."  This  case  is  unlike 
the  cases  in  Fissel's  Appeal  and  Gring's  Appeal.  The  word 
"and"  is  used  in  this  will,  because  it  was  necessary  to  join  the 
children  of  the  two  brothers,  after  which  a  third  person  is 
brought  in,  viz.,  Mrs.  Saval,  and  not  her  children.  It  would  be 
a  forced  construction  of  this  will  to  give  to  that  word  the  effect 
which  was  given  to  it  in  those  cases.    The  words  "  divide  equaUy, 
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share  and  share  alike,  amongst  the  children,"  mean  per  capita; 
and  then  the  words  are  reversed,  to  show  that  Barbara,  and  not 
her  children,  is  to  stand  with  his  brother's  children. 

Indeed,  as  there  was  no  one  in  e9$e  to  take  at  the  time  the 
will  was  made,  or  at  testator's  death,  her  children  cannot  take 
at  all.  The  legacy  was  void :  4  Kent's  Com.  542 ;  Gross's  Es- 
tate, 10  Barr  361. 

JEvans  ^  Mayer^  for  appellees. — When,  upon  the  death  of  a 
testator,  a  legacy  becomes  of  no  effect,  by  reason  of  the  death 
of  the  legatee  in  his  lifetime  (unless  in  the  cases  provided  for  by 
statute),  it  matters  not  whether  the  legatee  died  before  or  after 
the  date  of  the  will,  the  intention  of  the  testator  is  still  frus- 
trated. Death  before,  or  death  after  the  date  of  the  will,  is  the 
same  in  effect.  The  law  indeed  technically  distinguishes  between 
the  cases,  holding  that,  by  death  before  the  will,  the  legacy 
becomes  void,  and  by  death  after  the  will,  the  legacy  lapses. 
But  the  word  "  lapse"  merely  implies  that  the  legacy  has  slipped 
away  to  another  party,  as  if  there  were  no  will,  which  is  equally 
true  in  both  cases.  Hence  the  word  *'  lapse"  is  sometimes  used  for 
both.  A  statute  to  remedy  the  mischief  should  extend  to  bpth, 
even  if  its  terms  would  seem  to  narrow  it  to  one.  Such  has  been 
the  ruling  in  England  upon  their  acts  of  7  Will.  4  and  1  Vict.  c. 
26,  §  33 :  Winter  v.  Winter,  6  Hare  807 ;  Mower  v,  Orr,  7  Id. 
473 ;  2  Williams  on  Executors  1049-50,  edition  1855. 

In  Pennsylvania  we  have  two  statutes  on  the  subject — one  in 
favour  of  the  issue  of  the  testator's  children,  and  one  in  favour 
of  the  issue  of  the  brothers  and  sisters  of  the  testator.  Before 
the  latter  was  passed,  the  case  of  Comfort  v,  Mather  came  before 
this  court,  reported  in  2  W.  &  S.  450,  in  which  the  legatee  was 
a  sister  of  the  testatrix,  but  had  died  in  the  lifetime  c^  the  tes- 
tatrix, before  the  execution  of  the  will,  leaving  issue.  The  court 
held  that  the  legacy  "lapsed,"  because  it  was  not  within  the  act 
in  favour  of  lineal  descendants,  and  the  legislature  had  not  yet 
thought  proper  to  pass  any  other. 

Our  Acts  of  Assembly  are  broader  than  the  British  statute, 
and  leave  no  doubt  that  both  cases,  of  death  before  and  death 
after  the  execution  of  the  will,  are  included.  It  expressly  em- 
braces lapsed  legacies  and  void  legacies ;  and  where  technical 
words  are  used  in  a  deed  or  a  statute,  they  are  to  be  understood 
in  their  technical  sense :  Brocket  v.  Ohio  and  Pennsylvania  Rail- 
road Company,  2  Harris  243 ;  Heilman  v.  Bouslaugh,  1  Id.  308. 
This  distinction  is  made  the  basis  of  the  appellants'  argument. 
We  are  at  liberty  therefore  to  infer,  that  the  words  in  the  statute 
of  1810  (supplied  by  the  Act  of  1833),  and  that  of  1844,  "or 
become  void,"  do  not  mean  the  same  as  the  words  "to  lapse." 
4  Wr.— 8 
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They  are  not  an  interpretation,  or  tautological  repetition  of  the 
same  sense,  but  are  intended  to  apply  to  devises  and  bequests 
which  are  technically  styled  void.  These  statutes  were,  there- 
fore, manifestly  intended  to  remedy  the  mischief  of  void  devises. 
That  of  1844  runs  thus:  "No  devise  or  legacy  hereafter  made, 
shall  be  deemed  or  held  to  lapse  or  become  void."  The  word 
"become**  is  interpreted  by  lexicographers  as  meaning  "come 
to  be,"  which  is  the  same  as  "  turn  out  to  be."  Its  signification 
is  included  under  the  various  cognate  senses  of  the  Greek  verb 
"  gignomai,"  which  signifies  "  to  be  born,  to  be,  to  become,  to  be 
deemed,"  &c.  The  language  speaks  from  the  date  of  the  statute, 
and  not  from  the  date  of  the  will. 

It  is  argued  by  the  appellants  that  the  Act  of  1844  "  cannot 
vivify  that  which  was  already  dead — cannot  render  valid  that 
which  was  void  in  the  beginning."  This  is  begging  the  question. 
The  legislature  intended  to  vivify  the  purpose  of  the  testator, 
and  prevent  the  legacy  from  becoming  void.  The  mischief  is 
obvious,  and  can  hai'dly  be  considered  beyond  the  reach  of  legis- 
lative power. 

The  authorities  cited  by  the  appellants  do  not  support  their 
position.  Sloan  v.  Hance,  2  Rawle  28,  was  before  the  Act  of 
1844,  is  not  within  the  act  if  it  were  after  its  passage,  and  really 
turned  upon  another  point.  Gross's  Estate,  10  Barr  360,  refers 
to  the  Act  of  1844,  but  only  shows  that  a  legacy,  contingent  as  to 
the  person,  is  not  within  the  act,  and  therefore  a  legacy  to  a 
class  of  persons,  as  to  children,  embraces  those  only  who  are  in 
existence  when  the  legacy  vests. 

The  next  point  is,  whether  the  legatees  take  per  stirpes  or 
per  capita.  After  the  decision  of  this  court  in  Fissel's  Ap- 
peal, 3  Casey  55,  and  Gring's  Appeal,  7  Casey  292,  there  seems 
little  ground  to  question  the  ruling  of  the  auditor  and  court 
below.  The  idea  of  the  appellants,  that  a  "plain  rule  of  law" 
is  in  their  favour,  for  which  Jarman  on  Wills  is  cited,  is  without 
foundation.  The  leading  authority  cited  by  Jarman,  is  Lincoln 
V.  Pelham,  10  Vesey  166 ;  and  a  careful  examination  shows  that 
it  was  decided  with  some  hesitation  on  the  special  wording  of  the 
will,  differing  from  the  one  now  before  this  court. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
LowRiB,  C.  J. — We  cannot  doubt  that  the  Act  of  6th  May 
1844,  §  2,  Pamph.  L.  664,  saves  this  bequest  to  the  testator's 
sister  from  being  void,  though  she  was  dead  when  the  will  was 
written,  having  left  children  that  survived  the  testator.  This 
interpretation  of  the  law  is  so  just,  and  presents  itself  so  natu- 
rally, that  we  need  waste  no  words  about  it.  No  amount  of 
verbal  criticism  can  make  it  clearer,  but,  as  is  usual  in  such 
cases,  would  only  darken  and  confuse  the  thought. 
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Then  how  shall  we  interpret  the  bequests  ?  The  testator  says 
"  share  and  share  alike  among  the  children  of  my  brother  Adam, 
and  the  children  of  my  brother  Martin,  and  to  my  sister  Bar- 
bara ;**  and  by  thus  expressing  himself,  he  seems  to  make  three 
classes,  and  three  equal  shares.  In  another  clause,  he  leaves  his 
thought  more  doubtful.  What  then  can  we  do,  but  resort  to  the 
usual  distribution  of  the  law  for  an  analogy  to  help  us  ?  When 
we  find  a  man  distributing  his  estate,  in  whole  or  in  part,  among 
his  next  of  kin,  and  he  leaves  the  proportions  in  which  they  are 
to  take  doubtful,  it  is  quite  natural  for  us  to  suppose  that  he  had 
the  statutory  or  customary  form  of  distribution  in  his  mind,  and 
to  interpret  his  will  accordingly.  This  would  classify  the  lega- 
tees as  he  seems  to  have  done,  and  as  the  court  below  did,  and 
allows  the  three  classes  to  take  as  their  parents  would  have  done : 
thus  they  themselves  take  by  a  quasi  representation  and  per 
stirpes.  If  he  meant  that  his  nephews  should  be  each  equal  to 
his  sisters,  the  word  each  would  have  made  his  meaning  clear. 
The  classification  being  made  in  the  will  is  not  changed  by  the 
death  of  his  sister.     Iler  children  take  her  place. 

Decree  aflSrmed,  at  the  costs  of  the  appellants. 


Brenneman's  Appeal. 


40    IISJ 


Distribution  of  Personal  Estate  of  Decedent  as  between  first  and  second        4o"ii6| 

Cousins,  1 176  Hi| 

1.  Under  the  Act  of  27th  April  1855,  the  children  of  deceased  uncles  and 
aants  take  bv  representation,  such  part  of  the  estate  of  a  decedent  as  the 
parents  would  be  entitled  to  if  living.  The  rule  of  distribution  is  per  stirpes 
and  not  per  capita. 

2.  That  act  constituted  the  grandchildren  of  brothers  and  sisters,  and  the 
children  of  uncles  and  aunts,  ^ditional  classes  of  collateral  heirs,  as  contra- 
distinguished from  next  of  kin,  and  they,  therefore,  take  as  such,  when 
entitled  to  inherit,  and  not  as  next  of  kin  as  under  the  Act  of  1833. 

3.  The  second  cousins  of  the  decedent  are  not  entitled  to  a  distribution 
under  the  act;  whenever  they  are  entitled  to  inherit,  it  must  be  as  next  of 
kin,  and  their  distribution  is  per  capita. 

Appeal  from  the  Orphans'  Court  of  Lancaster  county. 

This  was  an  appeal  by  Henry  M.  Brenneman  and  others  from 
the  decree  of  the  Orphans'  Court,  distributing  the  personal  estate 
of  John  Bossier,  deceased.  John  Bossier  died  on  the  28th  of 
February  1859,  intestate  and  without  issue,  but  leaving  a  widow 
and  collateral  kindred,  viz.,  the  children  and  grandchildren  of 
deceased  ancles  and  aunts,  or,  in  other  words,  first  and  second 
cousins ;  and  the  questions  raised  on  the  distribution  of  the  per- 
sonal estate  of  deceased  were: — 1.  Whether  the  first  cousins 
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inherited  the  estate  in  the  hands  of  the  administrator  to  the 
exclusion  of  second  cousins,  or  jointly  with  them ;  and  2.  In 
either  event,  is  the  rule  of  distribution  to  be  per  stirpes  or  per 
capita  f 

The  auditors  rejected  the  claim  of  the  second  cousins,  and  dis- 
tributed the  fund  thus :  one-half  to  the  widow  of  deceased ;  one- 
third  of  the  balance  to  the  two  children  of  a  deceased  uncle  of 
intestate,  giving  to  each  one-sixth  thereof;  one-third  among  the 
four  children  of  a  deceased  uncle  of  intestate,  viz.,  to  each  one- 
twelfth  thereof;  and  one-third  among  the  five  children  of  a 
deceased  aunt,  viz.,  to  each  one-fifteenth  thereof. 

Exceptions  were  filed  to  this  report,  which,  on  hearing,  were 
overruled  by  the  court  below  (Long,  P.  J.).  The  case  was 
then  removed  into  this  court,  where  the  following  errors  were 
assigned : — 

1.  The  court  erred  in  confirming  the  report  making  distribu- 
tion among  the  eleven  cousins  of  the  intestate  per  stirpes  instead 
of  ver  capita, 

z.  In  distributing  one-half  the  said  fund  exclusively  among 
the  children  of  deceased  uncles  and  aunts  of  deceased,  instead 
of  distributing  it  among  the  children  of  deceased  uncles  and 
aunts  and  the  children  of  deceased  children  of  uncles  and  aunts 
of  intestate  per  stirpes. 

The  case  was  argued  in  this  court  by  W.  B.  Fordney^  A.  Kerr 
Smith,  W.  W.  Brown  and  Geo.  F.  Brenneman  in  support  of  the 
first,  and  by  T.  E.  Franklin  and  JV.  Ellmaker  in  support  of  the 
second  assignment  of  error. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Thompson,  J. — What  is  the  rule  of  distribution  in  this  case, 
the  claimants  being  children  of  deceased  uncles  and  an  aunt  ? 
Is  it  to  be  per  stirpes  or  ver  capita  f  The  answer  to  these  ques- 
tions is  to  be  found  in  tne  true  construction  of  the  Act  of  27th 
April  1855,  and  that,  we  think,  was  very  distinctly  announced 
in  Lane's  Appeal,  4  Casey  486.  It  was  there  held  to  be  per 
stirpes.  It  is  very  evident  that  the  legislature  intended  by  tnat 
enactment,  for  reasons  suflSciently  good  to  justify  them  in  alter- 
ing the  existing  law,  to  provide  that  grandchildren  of  brothers 
and  sisters,  and  the  children  of  uncles  and  aunts,  should  con- 
stitute additional  classes  of  collateral  heirs,  as  contradistinguished 
from  next  of  kin,  and  thereafter  take  as  such,  when  entitled 
to  inherit,  and  not  as  next  of  kin,  as  was  their  position,  when 
entitled  under  the  Act  of  1833.  This  is  the  plain  obvious  mean- 
ing of  the  act,  and  wo  discover  no  room  for  the  construction  con- 
tended for,  that  it  was  intended  by  the  act  to  introduce  the 
grandchildren  of  uncles  and  aunts,  as  participants  per  stirpes 
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with  the  children  of  such  uncles  and  aunts,  which  the  argument 
assumes  would  take  per  capita.  This  is  not  the  meaning  of  the 
act,  as  Lane's  Appeal  proves.  The  distribution,  therefore,  made 
by  the  auditors  among  the  children  of  the  deceased  uncles  and 
aunt  per  stirpes  was  right,  and  the  exclusion  of  second  cousins 
was  also  right.  Whenever  they  are  entitled  to  inherit,  it  must 
be  as  next  of  kin,  and  their  distribution  is  per  capita. 

Decree  of  the  Orphans'  Court  is  affirmed  at  the  costs 
of  the  appellant. 


Patterson  &  Co.  versus  The  Wyomissing  Manufac- 
turing Company  et  al. 

LtahUity  of  Stockhohler  for  Debts  of  Manvfacturing  Corporation.-^ 
Joinder  of  Defendants, — Defence  to  the  Action. 

1.  The  Act  of  April  20th  1853.  supplementary  to  the  Act  of  April  7th  1849, 
entitled  an  **  Act  to  encourage  Manufacturing  Operations  in  this  Common- 
wealth/' renders  the  stockholders  in  all  companies  incorporated  in  pursuance 
of  its  provisions,  or  under  the  Act  of  1849  and  its  supplements,  liable  for  all 
debts  contracted  while  they  are  atockholders,  although  they  have  paid  up  the 
whole  of  their  stock. 

2.  Though  the  corporation  is  the  principal  debtor,  and  the  liability  of  the 
stockholders  is  only  secondary  and  collateral,  yet  the  form  of  the  remedy 
and  the  character  of  the  right,  under  the  Acts  of  Assembly,  allow  the  use  of 
separate  actions  against  the  primary  and  secondary  debtors. 

3.  In  an  action  against  stockholders,  brought  to  enforce  such  liability,  the 
plaintiff  may  ioin  the  corporation,  even  though  he  has  previously  obtained  a 
judgment  against  it,  for  a  portion  of  the  debt  sued  for. 

4.  It  is  not  a  good  plea  in  bar  to  an  action  against  the  stockholders,  that 
the  corporation  bad  not  paid  the  bonus  of  one-half  per  cent,  on  the  amount 
of  the  original  capital  stock,  as  required  by  the  state :  the  proviso  to  the  Act 
of  April  20th  185^,  is  not  properly  a  proviso,  but  an  additional  law. 

Error  to  the  Common  Pleas  of  Berks  county. 

This  was  an  action  brought  May  28th  1859,  by  Robert  Pat- 
terson, Francis  En^e  Patterson,  Robert  Emmett  Patterson,  and 
William  Houston  Patterson,  trading  as  R.  Patterson  &  Co., 
against  the  Wyomissing  Woollen  Manufacturing  Comany,  Mat- 
thias Mengel,  John  Hoff,  Henry  A.  Hoff,  Ebenezer  Miltimore, 
and  John  Miltimore. 

The  suit  was  brought  to  enforce  the  liability  incurred  by  the 
General  Manufacturing  Law  of  April  9th  1849,  and  its  supple- 
ments. In  1854  a  company  was  organized  in  the  city  of  Reading, 
Berks  county,  and  duly  incorporated  under  the  Act  of  Assembly 
and  supplements  mentioned,  by  the  corporate  name  of  the  Wyo- 
missing Woollen  Manufacturing  Company,  the  object  of  which  was 
the  manufacture  of  goods  composed  of  wool  and  cotton.     While 
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engaged  id  this  business,  and  while  the  defendants  above  named 
were  stockholders  of  said  company,  to  wit,  in  the  year  1867,  the 
company  purchased  four  several  lots  of  cotton  in  bales  from  the 
plaintiffs,  amounting  to  $4873.28.  Shortly  after  this  the  com- 
pany became  embarrassed,  and  on  the  9th  day  of  October  1858, 
their  real  estate  was  sold  by  the  sheriff  for  payment  of  liens,  the 
corporation  being  insolvent  to  a  large  amount.  The  declaration 
contained  three  special  counts,  and  the  common  money  counts. 
The  defendants  pleaded  first,  ^^Nil  debeC*  On  the  19th  of  Janu- 
ary 1860,  the  defendants  filed  two  special  pleas,  the  first  averring 
that  there  is  an  award  against  the  company  for  part  of  the  plain- 
tiffs* claim  in  this  suit,  which  award  is  not  appealed  from,  and 
the  second  that  the  company  was  required  by  law  to  pay  a  cer- 
tain bonus  to  the  Commonwealth,  that  they  did  not  pay  the  bonus, 
and  therefore  the  defendants  are  not  liable.  A  third  special  plea 
was  filed  on  the  23d  day  of  April  1860,  alleging  that  the  defend- 
ants gave  certain  drafts  and  notes  in  payment  of  the  bills  of 
cotton,  which  were  in  full  satisfaction  of  said  claim. 

To  the  first  and  second  special  pleas  the  plaintiffs  demurred, 
and  to  the  last  plea  they  filed  a  general  replication,  denying  the 
facts.  The  demurrers  were  argued,  and  the  court  decided  that 
the  pleas  of  "former  recovery*  and  "bonus  unpaid,*'  would  not 
avail  the  defendants. 

The  case  came  on  for  trial  November  26th  1860.  The  plain- 
tiffs, by  permission  of  the  court,  amended  their  declaration  by 
withdrawing  all  the  counts  therein  contained,  except  the  first 
three,  and  the  jury  being  sworn,  the  plaintiffs  made  a  specific 
offer  of  what  they  intended  to  prove,  viz. : — 

"  The  plaintiffs  are  merchants,  doing  business  in  the  city  of 
Philadelphia,  dealing  largely  in  the  sale  of  cotton  and  other 
merchandise.  The  claim  on  their  part  in  this  suit,  is  against 
the  Wyomissing  Woollen  Manufacturing  Company,  and  the  other 
defendants  mentioned,  who  were  stockholders  in  the  corporation 
at  the  time  large  quantities  of  merchandise  and  materials,  to 
wit,  cotton,  was  sold  and  delivered  by  the  plaintiffs  to  the  com- 
pany, which  cotton  has  never  been  paid  for.  The  company  was 
incorporated  on  the  10th  day  of  March  1854,  under  and  by 
virtue  of  the  provisions  of  an  Act  of  Assembly  of  this  Common- 
wealth, approved  the  7th  day  of  April  1849,  entitled  An  act 
to  encourage  manufacturing  operations  in  this  commonwealth, 
and  the  supplement  to  said  act — which  act,  together  with  the 
supplement,  the  plaintiffs  now  lay  before  the  court  and  jury  as 
the  foundation  of  the  liability  of  the  defendants  in  this  suit,  to 
wit.  Act  of  April  9th  1849,  before  referred  to ;  supplemefit  to 
said  act,  approved  the  20th  day  of  April  1853,  and  further  sup- 
plement to  said  act,  approved  the  27  th  day  of  March  1854,  par- 
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ticnlarlj  the  3d  section  of  the  supplement  of  April  20th  1853, 
and  the  2d  section  of  the  supplement  of  March  27th  1854. 

"  After  the  company  was  incorporated,  it  went  into  operation 
in  the  city  of  Reading,  Berks  county.  The  purposes  of  said 
company,  as  set  forth  in  its  charter,  duly  recorded,  was  to  carry 
on  the  manufacture  of  jeans,  drillings,  tweeds,  and  other  goods 
composed  of  wool  and  cotton.  This  the  company  proceeded  to 
do,  having  erected  a  large  building  and  the  proper  machinery 
for  that  purpose.  While  so  engaged  in  manufacturing,  the  com- 
pany purchased  of  and  from  the  plaintiffs  certain  quantities  of 
cotton,  which  cotton  was  delivered  to  the  company.  The  dates 
of  purchase,  quantity,  and  value  of  the  same  are  as  follows : — 

"May  80th  1857,  9  bales  of  cotton,  8859  lbs.  at  16f,  $646.38 

June  29th    1857,  34  "               *'     16,312  "    "  17^,  2793.43 

Nov.   5th     1857,  10  "              "       5016  "    "  20,     1003.20 

Dec.    4th     1857,     9  "              "        2531  "    «  17,       430.27 


$4878.28 


"At  the  time  the  cotton  was  sold  and  delivered  to  the  company, 
and  before  and  after  the  other  defendants  in  this  suit,  to  wit, 
Matthias  Mengel,  John  Hoff,  Henry  A.  Hoff,  Ebenezer  Milti- 
more,  and  John  Miltimore  were  stockholders  in  the  company. 
Matthias  Mengel  held  eighty-five  shares,  John  Hoff  held  twenty 
shares,  Henry  A.  Hoff  held  twenty  shares,  Ebenezer  Miltimore 
held  twenty-five  shares,  and  John  Miltimore  held  twenty-five 
shares  of  the  capital  stock,  the  instalments  on  which  it  is  admit- 
ted had  all  been  paid  in,  at  the  time  the  cotton  was  sold  for  the 
value  of  which  this  suit  is  brought.  In  consequence  of  their  so 
being  stockholders  the  Act  of  Assembly  and  supplements  already 
referred  to,  make  them  and  each  of  them,  as  well  as  the  com- 
pany, liable  to  the  plaintiffs  for  the  amount  of  their  claim,  with 
interest,  to  recover  which  this  suit  is  brought." 

And  further,  to  bring  up  all  the  questions ;  admitted  the  facts 
set  forth  in  the  defendants*  first  and  second  special  pleas,  to  wit : 
that  an  award  had  been  obtained  against  the  company  for  a  part 
of  the  plaintiffs'  claim,  and  that  the  company  had  neglected  pay- 
ing the  state  the  bonus  which  the  law  required  them  to  pay.  It 
was  also  admitted  that  the  defendants  had  paid  up  their  stock. 

It  was  further  agreed  that  the  following  opinion  of  the  court 
on  the  demurrers  should  be  regarded  as  the  charge  to  the  jury 
in  this  case  so  far  as  applicable,  viz. : — 

"  The  primary  infquiry  in  this  case  is  as  to  the  nature  and  ex- 
tent of  the  stockholders'  liability  under  the  several  acts  of  1849, 
1853,  and  1854.     The  doctrine  of  individual  liability  passed  out 
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of  politics  into  law  shortly  before  the  first  of  these  acts,  and  as 
has  been  the  case  with  all  novelties  introduced  into  the  statute 
law,  creating  new  relations,  and  rights  and  duties  necessarily  of 
a  very  complicated  character,  the  earlier  legislation  is  found  to 
be  crude  and  imperfect.  It  often  merely  embodies  an  idea,  leav- 
ing it  to  the  courts  to  give  it  practical  efficiency.  It  is  often 
mangled  in  its  legislative  form  by  the  conflict  and  compromise 
by  which  it  is  beset  in  its  passage  through  the  law-making  body. 
These  early  statutes,  designed  to  give  effect  to  a  new  idea,  are 
always  difficult  of  application  from  these  and  like  causes. 

"  The  Act  of  1849,  to  which  the  others  named  are  supple- 
mentary, provides  that  all  the  stockholders  of  companies  incorpo- 
rated under  it,  shall  be  joinlly  and  severally  liable,  in  their 
individual  capacities,  for  all  the  debts  and  contracts  made  by  such 
company,  to  the  amount  remaining  unpaid  on  the  shares  of  stock 
by  them  respectively  held.  If  all  the  stock  was  paid  up,  there 
would,  under  this  provision,  be  no  farther  liability.  The  legis- 
lature obviously  designed  to  encourage  manufacturing  enterprise, 
and  at  the  same  time  to  prevent  organizations  proceeding  upon 
a  large  nominal  but  small  real  capital.  The  capitalist  and  the 
person  of  small  but  surplus  means  were  equally  invited  to  take 
part  in  these  enterprises,  by  the  assurance  that  there  was  no  risk 
incurred  beyond  the  extent  of  the  subscription  for  stock.  Any 
indefinite  universal  liability  it  was  felt  would  repel  capital,  for 
it  would  be  the  act  of  folly  or  madness  for  any  man  of  means  to 
go  into  a  concern  not  managed  by  himself,  not  controlled  by 
himself,  if  by  so  doing  he  staked  his  whole  fortune  on  a  subscrip- 
tion, it  might  be,  to  a  half  dozen  shares  of  its  stock. 

"  The  liability  of  the  stockholder  under  the  Act  of  1849,  was 
upon  the  stock  unpaid  for  by  him.  The  time  when  the  liability 
attached  to  the  holder  was  not  fixed  with  any  precision,  nor  was 
the  person  of  the  particular  holder,  which  is  but  to  state  the  fact 
in  other  words.  We  suppose  that  this  was  soon  found  to  be  an 
invitation  to  fraud,  and  that  when  the  evil  day  was  seen  by  the 
more  sagacious  members  of  the  corporation  to  be  at  hand,  or 
had  already  come,  the  holder  of  stock  transferred  it  to  irrespon- 
sible persons,  or  sold  it  to  ignorant  and  innocent  ones.  By  these 
shifts  the  individual  liability  was  evaded,  and  the  bread  asked 
for  by  the  people  was  given  to  them  in  the  shape  of  a  stone. 

["  In  view  of  this,  the  Act  of  1863  was  passed,  supplementary 
to  the  Act  of  1849,  which  declares  that  stockholders  shall  be 
jointly  or  severally  liable  in  their  individual  capacities,  for  all 
debts,  contracts,  and  other  liabilities  of  the  company,  contracted 
or  incurred  duriny  the  time  such  stockholders  respectively  held 
their  stock,  or  are  beneficially  interested  therein. 

"  The  words  are  very  large  and  would  seem  to  include  a  uni- 
versal responsibility — indeed  are  large  enough  for  that.     But 
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when  we  remember  what  the  policy  of  the  state  is ;  that  such  a 
construction  would  at  once  defeat  the  wise  purpose  of  the  acts — 
to  encourage  the  adventure  of  combined  capital  in  manufactures; 
that  this  act  is  expressly  supplemental  to  that  of  1849 ;  that  the 
large  words,  after  all,  precisely  remedy  the  defect  of  the  Act  of 
1849,  as  to  individual  liability — we  may  as  well  suppose  that 
they  were  intended  to  be  in  harmony  with  that  policy,  were  not 
introduced  to  make  the  legislation  defeat  itself,  and  are  to  be  sub- 
ordinated to  the  9th  section  of  the  Act  of  1849,  as  amending 
that  wherein  that  section  was  deficient. 

"  The  reading  of  the  statutes  taken  together  then  is,  that  the 
holders  of  stock  at  the  time  of  any  liability  incurred,  are  indi- 
vidually liable  therefor  to  the  extent  of  their  unpaid  stock.  But 
as  in  this  case  the  whole  stock  was  paid  in,  there  is  no  liability 
whatever  incurred  by  the  stockholders  to  creditors  of  the  corpo- 
ration. 

"  We  do  not  think  that  either  the  plea  of  *  former  recovery,* 
or  of  *  bonus  unpaid*  to  the  Commonwealth,  as  pleaded  here, 
would  avail  these  defendants,  and  must  overrule  these  pleas ;  but 
upon  the  broad  ground  of  liability  under  the  statutes  creating 
liability,  we  cannot  permit  a  recovery  against  them  if  they  have 
paid  up  their  stock  in  full],  which  it  is  admitted  they  have  done. 
We  therefore  direct  you  to  render  a  verdict  in  favour  of  these 
defendants." 

The  offer  of  the  plaintiffs  was  objected  to  by  the  defendants  as 
being  insuflBcient,  if  proved,  to  entitle  the  plaintiffs  to  a  recovery, 
and  was  rejected  by  the  court,  and  the  jury  directed  to  find  a 
verdict  for  the  defendants,  to  which  rejection  of  evidence  and 
direction  to  the  jury  the  defendants  excepted. 

Under  the  charge  of  the  court  there  was  a  verdict  and  judg- 
ment for  the  defendants ;  the  plaintiffs  thereupon  sued  out  this 
writ,  and  assigned  for  error :  1.  The  refusal  by  the  court  to  allow 
the  plaintiffs  to  prove  the  matters  contained  in  their  offer  as  above 
stated. 

2.  The  rejection  of  plaintiffs'  offer  to  prove  all  the  material 
averments  set  forth  in  their  declaration  as  amended. 

8.  The  opinion  filed  in  the  case,  particularly  that  portion  of 
it  which  is  enclosed  in  brackets. 

4.  The  instruction  to  the  jury  to  render  their  verdict  for  de- 
fendants. 

The  case  was  argued  here  by  Samuel  L,  Youngs  B.  Frank 
Bayer  J  and  John  L.  Richards,  for  plaintiffs  in  error,  and  by  John 
Banks  and  Charles  Davis j  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 
LowBiE,  C.  J.— The  Act  of  20th  April  1853,  §  3,  is  very 
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positive  in  declaring  that  the  stockholders  in  these  corporations 
shall  be  liable  for  all  debts  contracted  while  they  are  stock- 
holders;- and  we  are  quite  unable,  with  the  court  below,  to 
discover  any  public  policy  that  requires  or  allows  us  to  limit  this 
liability  according  to  the  extent  of  unpaid  stock.  Public 
policy,  as  applied  to  any  particular  subject,  is  the  very  spirit  of 
a  people's  settled  customs,  laws,  and  institutions  relative  to  that 
subject. 

What  it  requires  can  be  ascertained  only  by  a  careful  process 
of  observation,  investigation,  and  induction  of  and  from  the  actual 
public  practice  in  such  matters.  On  this  subject  our  practice  is 
very  limited,  beginning  with  the  Act  of  7th  April  1849,  at  least 
as  a  general  practice. 

That  act  was  of  course  experimental,  and  therefore  not  suffi- 
cient to  prove  a  public  policy.  Alterations  were  to  be  expected 
under  the  dictations  of  experience,  and  the  thought  of  the  first 
act  must  not  be  considered  as  controlling  the  second,  when  a 
change  is  manifestly  intended.  Even  settled  policy  and  institu- 
tions change  naturally,  as  the  aims  and  purposes  of  society 
change ;  and  of  course  the  experimental  institutions  of  one  legis- 
lature cannot  be  used  to  control  the  interpretation  of  the  amend- 
ments of  a  subsequent  one.  We  think  the  stockholders  are 
liable,  though  they  have  paid  up  all  their  stock. 

What  is  the  character  of  their  liability?  We  think  it  is 
secondary,  not  primary ;  collateral,  not  principal ;  analogous  to 
a  case  of  guarantee,  to  be  enforced  if  the  regular  process  in  the 
principal  contract  proves  fruitless,  or  if  the  corporation  becomes 
insolvent. 

The  nature  of  the  case  shows  this ;  for  the  true  contract  is  with 
the  corporation,  and  therefore  it  has  the  principal  duty  and 
liability,  and  the  individual  liability  of  stockholders  is  a  supple- 
mentary one,  added  on  to  secure  the  other.  And  this  thought 
is  expressed  in  the  Act  of  1849,  when  it  requires  that  execution 
shall  go  first  against  the  corporation,  even  when  the  stockholders 
should  be  joined  in  the  same  action. 

Here,  then,  is  the  right ;  how  shall  it  be  administered  ?  If  the 
mechanic  have  not  blocks  or  lasts  on  hand  suitable  for  the  hdts 
or  shoes  that  are  required,  he  must  provide  others  that  are  suit- 
able. Courts  and  lawyers  are  the  mechanics  in  the  administra- 
tion of  justice,  and,  when  defined  rights  are  to  be  enforced,  they 
ought  to  know  how  to  do  their  work,  and  to  find  new  methods 
for  it  if  the  old  will  not  answer.  We  do  not  excuse  a  builder 
because  his  chest  does  not  furnish  him  tools  of  the  proper  shape 
for  the  required  work.  Even  for  this  new  form  of  right,  analogy 
directs  us  to  an  ordinary  remedy,  which,  with  very  little  modi- 
fication, is  exactly  suited:  the  forms  of  proceedings  against 
guarantors. 
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And  looking  at  this,  we  find  that  the  form  of  the  remedy,  as 
well  as  the  character  of  the  right,  allows  the  use  of  separate 
actions  against  the  primary  and  secondary  debtors. 

The  declaration  in  the  secondary  action  alone  needs  any  special 
departure  from  the  form  usual  in  the  case  of  guarantee. 

It  is  by  going  into  the  equity  practice  that  we  find  example 
for  suing  them  together,  and  getting  different  judgments  against 
each,  to  be  enforced  by  separate  writs  of  execution,  and  this 
analogy  is  adopted  in  the  Act  of  1849,  saying  that  the  stock- 
holders "fway"  be  included,  that  is,  in  the  ordinary  action 
against  their  corporation,  and  allowing  several  verdicts,  judg- 
ments, and  executions. 

Proceeding  by  separate  actions,  a  judgment  against  the  cor- 
poration does  not  bar  a  suit  against  the  stockholders.  And  a 
judgment  against  the  corporation  for  one  of  the  divided  portions 
of  the  claims  does  not  bar  a  suit  against  the  corporation  and  the 
stockholders  together  for  the  rest  of  the  claim. 

This  much  seems  very  plain,  and  we  are  required  to  say  this 
much  in  order  to  come  to  the  very  point  of  dispute  about  the  form 
in  the  case.  Following  the  line  of  thought  on  which  we  have 
started,  this  also  becomes  plain.  The  claim  is  for  goods  sold ; 
the  paper  that  was  given  for  them  and  dishonoured  being  treated 
as  a  fruitless  provision  for  payment. 

The  plaintiffs  had  obtained  judgment  against  the  corporation 
on  one  of  the  notes ;  but  the  corporation  became  insolvent,  and 
the  judgment  proved  fruitless.  There  was  no  use  of  going  further 
against  the  corporation  alone ;  it  would  have  resulted  in  more 
expense  and  delay.  A  suit  against  the  stockholders  is,  there- 
fore, their  only  hope ;  and  they  may  join  the  corporation,  at  least 
so  far  as  the  debt  due  by  it  is  not  yet  in  judgment ;  and  the 
nature  of  the  case,  and  the  Act  of  Assembly,  allow  that  the  judg- 
ment may  be  as  different  as  the  facts  of  the  case  require.  This 
action  is,  therefore,  in  right  form. 

The  declaration  charges  both  the  corporation  with  the  stock- 
holders, without  averring,  as  it  might  have  done,  that  there  is 
already  a  judgment  against  the  corporation  for  a  portion  of  it. 
But  this  is  of  no  importance,  for  the  defendants  have  pleaded  the 
former  recovery  in  bar  for  so  much  as  it  avails,  and  that  would 
save  the  corporation  from  a  second  judgment  for  the  same  sum, 
and  require  the  judgment  against  it  to  be  so  much  less. 

From  what  has  been  said,  it  will  be  apparent  that  a  demurrer  to 
the  declaration,  on  the  same  ground  as  that  on  which  the  evidence 
was  treated  as  demurred  to,  would  not  have  been  successful,  an4 
that  a  demurrer  to  it,  for  want  of  an  averment  of  usual  and  iFruit- 
less  pursuit  of  the  corporation,  or  of  its  insolvency,  would  have 
compelled  an  amendment. 

One  plea  in  bar  is,  that  the  stockholders  are  not  liable  because 
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the  corporation  did  not  pay  the  bonus  to  the  Commonwealth,  and 
this  is  well  demurred  to. 

We  must  not  interpret  the  Act  of  Assembly  so  as  to  make  it 
absurd  or  ridiculous.  It  was  not  intended  that  a  neglect  of  the 
corporation's  duty  to  the  state  should  free  the  stockholders  from 
their  duty  to  their  creditors — that  they  might  rid  themselves  of 
the  law  itself  by  disobeying  a  part  of  it.  The  proviso  that 
imposes  the  bonus  is  not  properly  a  proviso  or  condition,  but  an 
additional  law.  In  our  hurried  legislation,  independent  enact- 
ments are  often  stuck  on  in  the  form  of  a  proviso,  and  so  it  is 
here. 

Judgment  reversed,  and  a  new  trial  awarded. 


Kepner  verms  The  Commonwealth  ex  rel^  &c. 

Resolutions  of  City  Councils  of  Earrishurg^  not  valid  unless  approved  by 
Mayor  and  recorded. — Regulations^  Resolutions^  and  Ordinances^ 
defined  and  distinguished, 

1.  A  resolutton  of  the  city  councils,  which  is  to  be  ezecnted  and  carried 
into  effect  by  the  mayor,  must  be  presented  to  him  fur  his  approval  and  be 
recorded,  in  order  to  be  valid. 

2.  Where  by  one  section  of  the  act  incorporating  the  city,  it  was  provided, 
that  the  council  may  make  "by-laws,  ordinances,  resolutions,  ana  regula- 
tions," and  by  another,  that  "  by-laws  and  ordinances"  were  to  be  submitted 
to  the  mayor  for  his  approval,  it  was  held,  that  there  was  no  such  distinction 
between  the  sections,  as  would  require  that  *'  by-laws  and  ordinances^ 
should,  and  "regulations  and  resolutions"  should  not  be  submitted  to  the 
mayor,  to  be  approved  by  him. 

Error  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  application  in  the  name  of  the  Commonwealth  ex 
relatione  The  City  of  Harrisburg,  by  the  common  council  thereof, 
for  a  mandamus  against  William  II.  Kepner,  mayor  of  said  city, 
commanding  him  to  sign  certain  coupon  bonds,  or  certificates  of 
loan  for  $5000,  issued  by  the  city  of  Harrisburg  in  favour  of 
John  Reigel,  for  money  loaned  for  the  use  of  the  city. 

The  petition  was  filed  October  29th  1860,  and  a  rule  granted 
on  the  defendant  to  show  cause  on  or  before  the  first  day  of  the 
next  term,  why  a  mandamus  should  not  issue  against  him. 

The  petition  set  forth  in  substance,  that  under  the  Act  of  In- 
corporation, the  common  council  of  the  city  of  Harrisburg,  on 
the  8th  of  September  1860,  passed  a  preamble  and  resolution 
(of  which  the  mayor  had  notice),  authorizing  and  directing  a 
loan  of  $5000  with  John  Reigel,  of  Cumberland  county,  on  the 
faith  and  credit,  and  for  the  use  of  the  city,  for  the  purpose  of 
redeeming  so  much   of   the  permanent  debt  of  the  borough  of 
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Harrisbnrg,  as  was  due  and  payable  to  said  Beigel ;  and  direct- 
ing the  certificates  of  the  old  debt  to  be  cancelled.  That  thej 
had  directed  the  issue  of  coupon  bonds  to  be  used  for  this  pur* 
pose — that  the  said  loan  was  negotiated,  and  coupon  bonds,  or 
certificates  prepared  in  the  sum  of  $500  each,  payable  ten  years 
after  date,  with  interest  at  ^ix  per  cent,  clear  of  state  tax,  which 
were  duly  signed  by  A.  W.  Watson,  City  Treasurer.  That  the 
said  Kepner  nad  been,  before  the  passage  of  said  ordinance,  duly 
elected  and  sworn  into  office  as  mayor  of  said  city,  and  was,  at 
the  time  of  the  filing  of  the  petition,  bound  to  discharge  all  the 
duties  of  the  office  of  mayor  according  to  law — and  under  the 
27th  section  of  the  Act  of  Incorporation,  was  legally  bound  and 
required  to  sign  said  bonds  or  certificates  of  loan.  That  they 
were  presented  to  him  for  signature  with  the  seal  of  the  corpo- 
ration attached,  with  a  certified  copy  of  the  resolution  under 
which  they  were  issued ;  but  that  he  had  refused  to  sign  them, 
whereby  the  city  was  prevented  from  making  such  financial 
arrangements  as  were  necessary  to  maintain  her  credit,  &c. 

To  this  an  answer  was  filed  by  the  respondent,  admitting  the 
incorporation  of  the  city  and  his  official  position  as  mayor,  but 
denying  the  several  averments  of  the  bill,  and  especially  denying 
that  the  common  council  of  the  said  city  have  any  right,  power, 
or  authority  vested  in  them  by  the  provisions  of  the  aforesaid 
Act  of  Assembly,  to  call  upon,  require,  or  compel  him  to  sign 
bonds  or  certificates  of  loan  issued  or  attempted  to  be  issued  by 
the  said  common  council  upon  the  faith  and  credit  of  the  said 
city,  thereby  creating  or  intending  to  create  a  permanent  debt 
upon  the  property  and  industry  of  the  citizens  of  the  said  city, 
which,  in  the  exercise  of  a  sound  discretion  on  his  part,  and  in 
the  discharge  of  his  official  duties  as  mayor  of  the  said  city,  he 
believed  to  be  improper,  unnecessary,  or  likely  to  become  oppres- 
sive and  burdensome  to  the  tax -paying  inhabitants  of  the  said 
city ;  and  he  further  denied  that  the  affixing  of  his  signature  to 
such  bonds  or  certificates  of  loan  is  to  be  regarded,  under  the 
provisions  of  the  said  Act  of  Assembly,  as  a  mere  ministerial  act 
or  duty,  which  he  was  bound  to  perform  upon  the  mere  application 
or  resolution  of  the  common  council  of  the  said  city;  and  further 
denied  that  the  common  council  of  the  said  city  have  any  right, 
power,  or  authority  to  institute  legal  proceedings  against  him, 
as  mayor  of  the  said  city,  in  the  mode  and  manner  herein  prac- 
tised and  adopted,  for  any  supposed  or  alleged  official  neglect  or 
refusal  on  his  part,  as  such  mayor,  to  enforce,  comply  with,  and 
carry  out  the  by-laws,  ordinances,  regulations,  or  resolutions  of 
the  said  common  council,  not  authorized  by  the  provisions  of  the 
said  Act  of  Assembly,  and  which  have  not  been  passed,  ordained, 
established,  published,  and  recorded  in  compliance  with  the  pro- 
visions of  the  9th  and  10th  sections  of  the  said  Act  of  Assembly. 
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To  this  answer  the  plaintiff  demurred  generally,  and  the 
respondent  joined  in  the  demurrer.  On  hearing,  the  court  below 
delivered  an  opinion  which  would  have  resulted  in  a  judgment  for 
defendant  on  the  demurrer,  leaving  the  relators  to  their  remedy 
by  action ;  but,  permitted  the  withdrawal  of  the  demurrer,  and 
that  portion  of  the  answer  traversed  by  the  relator,  or  an 
amendment  by  the  respondent  as  they  might  see  proper,  for  the 
reason  that  a  general  judgment  on  the  demurrer  would  not 
settle  the  controversy. 

On  the  25th  of  March  1861,  the  counsel  for  the  complainant 
filed  the  following  motion : — 

"At  the  instance  of  the  relator,  and  by  permission  of  the 
court,  the  demurrer  filed  by  the  relator  in  the  above  stated  case 
so  far  as  it  relates  to  the  first  point  in  the  answer  or  return  of 
him,  the  said  respondent  is  hereby  withdrawn,  and  the  following 
replication  hy  way  of  traverse  upon  the  first  point  in  said  answer 
or  return  of  the  said  respondent  to  the  alternative  writ  of  maU' 
damns  in  the  above  stated  case  is  now  filed,  to  wit : — 

"  And  the  said  relator  says  that  as  to  the  first  point  of  the 
answer  or  return  of  him,  the  said  respondent,  wherein  *  he  further 
answers  and  says  that  the  said  common  council  did  noty  under 
the  powers  and  authorities  vested  in  the  said  common  council  by 
the  various  provisions  of  the  aforesaid  Act  of  Assembly,  and  in 
fulfilment  of  and  compliance  with  the  said  provisions,  on  the  8th 
day  of  September  1860,  pass  a  preamble  and  resolution  author- 
izing and  directing  a  loan  to  be  made  to  the  amount  of  Jive 
thousand  dollars,  with  one  John  Reigel,  of  Mechanicsburg,  in 
the  county  of  Cumberland,  which  was  to  be  effected  on  the  faith 
and  credit  of  the  said  city  of  Harrisburg,  and  for  the  use  of  said 
city  for  the  purpose  of  redeeming  so  much  of  the  permanent 
debt  of  the  old  borough  of  Harrisburg,  held  by  the  said  John 
Reigel,  which  was  then  due  and  payable.'  It  is  not  true  and 
correct  as  therein  averred,  but  the  relator  says  the  said  common 
council  did  pass  said  preamble  and  resolution  in  manner  and  form 
as  the  said  relator  hath  stated  and  referred  to  in  the  said 
alternative  writ  of  mandamus  and  for  the  purpose  and  use  therein 
specified,  and  that  so  much  of  the  answer  or  return  of  him,  the 
said  respondent,  as  above  quoted,  which  denied  the  passage  of 
said  preamble  and  resolution  by  the  common  council,  is  not 
correct  and  true  in  point  of  fact  as  therein  alleged.  And  this 
the  said  relator  prays  may  be  inquired  of  by  the  country." 

Whereupon  the  following  order  was  made : — And  now,  to  wit, 
March  25th  1861,  on  motion  of  Mr.  Briggs^  attorney  for  the 
Commonwealth,  the  demurrer  in  this  case  withdrawn,  as  per  his 
motion  filed,  and  a  traverse  of  a  portion  of  the  answer  entered, 
and  it  is  ordered  by  the  court  that  the  issues  so  formed  by  the 
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traverse  of  the  answer,  be  placed  on  the  list  of  canses  for  the 
next  terra,  the  question  of  costs  on  the  amendment  reserved. 

This  order  was  objected  to  by  the  respondent,  who  requested 
that  his  objection  should  bo  filed  and  a  bill  of  exceptions  sealed. 

On  the  1st  of  May  a  jury  was  called  in  the  case,  who  returned 
a  verdict  in  favour  of  the  plaintiff;  whereupon  judgment  was  en- 
tered by  the  court  in  favour  of  the  Commonwealth  ex  rel,  &c.,  on 
the  issues  of  fact  and  law,  and  a  peremptory  mandamus  awarded. 

The  case  was  then  removed  into  this  court  by  the  respondent, 
by  whom  the  following  errors  were  assigned : — 

1.  The  court  erred  in  deciding  "that  the  resolution  in  the 
present  case  (to  wit:  the  resolution  of  the  council  of  the  8th 
September  1860)  did  not  require  the  approval  of  the  mayor,  and 
need  not  be  published  and  recorded,  except  as  all  the  private 
actions  of  the  city  council  should  be  entered  or  recorded  on  its 
minutes."  That  the  only  kind  of  resolution  that  the  charter 
requires  to  be  submitted  to  the  mayor  for  his  approval  or  disap- 
proval, "  must  be  such  a  resolution  as  is  directed  to  the  people, 
and  intended  to  regulate  their  conduct^  not  one  which  may  merely 
affect  their  interests  incidentally." 

2.  The  court  erred  in  deciding  "The  two  last  positions  as- 
sumed by  the  answer  raise  questions  of  law  which  have  been 
fully  met  and  overruled  in  the  general  opinion.  We  have  said 
that  the  mayor  has  no  control  over  the  council  in  regard  to  bor- 
rowing money.  The  loans  do  not  require  his  acquiescence  or 
consent,  nor  need  he  be  consulted  on  the  subject,  or  the  resolu- 
tion to  borrow  money  be  submitted  to  him,  published  or  recorded. 
His  duty  in  the  case  is  merely  ministerial ;  he  possesses  no  judi- 
cial powers,  and  may  be  obliged  by  the  town  council,  in  the  pre- 
sent form  of  proceeding,  to  aflfix  his  name  to  the  bonds,  in  the 
same  manner  that  the  president  of  council  could  be  required  to 
attest  them.  It  is  a  mere  ministerial  duty  required  by  law,  and 
which  throws  no  responsibility  on  the  mayor ;  that  rests  on  the 
city  council  alone." 

3.  The  court  erred  in  deciding  that  "The  second  proposi- 
Hon  of  the  defendant  is,  that  the  bonds  were  not  issued  in 
favour  of  Riegel  in  pursuance  of  any  by-law,  ordinance,  regula- 
tion, or  resolution,  ordained,  established,  published^  and  recorded 
by  the  common  council,  in  obedience  to  the  provisions  of  the 
ninth  and  tenth  sections  of  the  Act  of  Assembly.  We  have 
already  said  that  none  of  the  matters  here  interposed  as  an 
objection  to  signing  the  bonds  are  valid.  They  are  not  required 
to  be  issued  in  pursuance  of  a  resolution  published  and  recorded. 
The  third  proposition  denies  that  the  mayor  refused  to  sign  bonds 
issued  by  the  council  pursuant  to  the  law  incorporating  the  city. 
This  answer  we  deem  insufficient."  Also  in  deciding  that  "The 
fourth  denial  is  predicated  on  the  same  legal  principle  as  the 
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Becond — that  the  ordinance  or  resolution  under  which  those 
bonds  were  issued  was  not  duly  and  legally  passed,  ordained,  pub- 
lished, and  recorded,  pursuant  to  the  Act  of  Assembly.  This 
we  have  already  decided  to  be  defective,  insufficient,  and  no  legal 
answer." 

4.  The  court  erred  in  permitting  the  complainants  to  with- 
draw their  demurrer  to  a  part  of  the  return  of  the  respondent 
after  joinder  in  demurrer,  argument  had  thereon  and  opinion 
delivered ;  also  to  traverse  a  portion  of  said  return,  and  to  the 
directing  an  issue  to  be  formed  on  said  traverse. 

5.  The  court  erred  in  rejecting  the  evidence  offered  by  the 
respondent  on  the  trial  of  the  issue  ordered  by  the  said  court,  to 
wit :  "  It  is  now  proposed  to  prove  the  resolution  read  was  never 
submitted  to  the  mayor  under  the  ninth  section  of  the  charter ; 
that  the  common  council  do  keep  such  a  book  as  is  required  by 
the  tenth  section  of  the  charter,  and  that  this  resolution  was 
never  recorded  therein  as  required  by  that  section ;  was  never 
published  in  accordance  with  the  provisions  of  that  section,  and 
that  a  certified  copy  of  this  resolution,  under  the  corporate  seal, 
was  never  served  upon  the  mayor  before  the  institution  of  these 
proceedings,  though  a  copy  of  the  resolution  attested  by  the 
clerk,  was  presented  with  the  bonds.  Objected  to  by  plaintiff's 
counsel.  Per  Cur. — We  are  of  the  opinion  that  no  part  of 
the  evidence  offered  is  admissible.  This  is  simply  an  issue  to 
try  a  particular  fact,  whether  the  resolution  was  passed  or  not, 
as  stated  in  the  petition  and  alternative  writ  of  mandarmis  and 
responded  to  in  the  answer.  Every  question  proposed  now  to  be 
presented  has  been  raised  by  the  other  parts  of  the  defendant's 
answer  and  been  decided  by  the  court  on  the  demurrer.  We 
cannot  receive  evidence  outside  of  the  issue,  nor  would  it  in  our 
opinion  be  relevant  or  important  according  to  the  construction 
we  have  given  the  charter.     Evidence  rejected. 

The  case  was  argued  in  this  court  by  John  A.  Fi$her^  for  plain- 
tiff in  error,  and  by  John  H.  Briggs^  for  the  relators,  who  were 
defendants  in  error. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 
LowRiE,  C.  J. — The  only  question  of  any  importance  in  this 
case,  and  the  only  one  argued  by  the  counsel  is,  whether  the 
resolution  of  the  city  council,  which  the  mayor  is  called  upon  to 
execute,  is  such  a  one  as,  in  order  to  be  valid,  must  be  presented 
to  the  mayor  for  his  approval,  and  also  recorded.  We  think 
it  is. 

The  resolution  itself  is,  apparently,  of  very  little  importance, 
being  only  ta  renew  a  loan  already  owed  by  the  city,  as  the  legal 
successor  or  the  borough  of  Harrisburg.    It  does  not  appear  to 
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change  anything  except  the  time  of  payment,  and  the  liability 
for  the  state  tax  on  the  loan,  and  this  the  city  is  to  pay. 

Section  8  of  the  act  of  incorporation,  vests  the  power  of  the 
corporation  in  the  council,  and  §  27  vests  the  council  with  power 
to  borrow  money ;  but  these  provisions  are  not  intended  to  set 
aside  the  form  in  which  all  ordinances  are  to  be  passed,  pub- 
lished, and  recorded,  and,  therefore,  do  not  dispense  with  the  form 
of  submitting  them  to  the  mayor  for  his  approval.  In  our  state 
constitution  all  legislative  power  is  vested  in  the  General  Assem- 
bly, and  in  the  federal  constitution  all  legislative  power,  and  also 
expressly  the  power  to  borrow  money,  are  vested  in  Congress ; 
and  yet  these  provisions  are  not  incompatible  with  those  which 
require  all  acts  of  Congress  or  of  Assembly  to  be  submitted  to  the 
president  or  governor  for  his  approval.  And  it  is  quite  idle  to 
call  this  a  subordination  of  the  council  to  the  mayor ;  for  it  is 
one  of  our  most  usual  co-ordinations  of  authority,  intended  to 
prevent  a  hasty  and  ill  advised  adoption  of  measures  affecting 
the  customs,  interests,  and  rights  of  the  people.  Sometimes  it 
is  troublesome,  but  in  general  it  is  of  great  benefit ;  and  what  is 
more  to  the  purpose  now,  we  find  it  enacted  as  law  in  relation 
to  this  corporation.  Respect  for  the  law,  and  respect  for  each 
other  among  co-ordinate  authorities,  will  be  found  a  very  sure 
remedy  against  ofiicial  encroachments  and  oflScial  jealousies. 

But  it  is  insisted,  that  this  provision  for  submitting  ordinances 
for  the  approval  of  the  mayor,  does  not  apply  to  a  resolution  for 
borrowing  money,  and  we  are  referred  to  the  special  wording  of 
§§  8  and  9.  It  is  argued  that  by  §  8,  the  council  may  make  "  by- 
laws, ordinances,  resolutions,  and  regulations,**  and  that  by  §  9,  it 
is  only  "  by-laws  and  ordinances"  that  are  to  be  submitted  to  the 
mayor  for  his  approval,  and  that  thus  a  distinction  is  intended 
to  be  indicated  between  by-laws  and  ordinances  on  one  hand, 
and  resolutions  and  regulations  on  the  other,  so  that  the  former 
must  be  submitted  to  the  mayor,  and  the  latter  not. 

We  find  nothing  but  these  words  tending  to  indicate  any  design 
to  make  such  a  distinction ;  and  the  well  known  legislative  habit 
of  redundancy  of  language,  forbids  us  to  rely  much  on  the  multi- 
plication of  words  as  evidence  of  intended  distinctions.  The 
act  says,  that  the  council  may  "  make,  ordain,  constitute,  esta- 
blish, and  pass*'  ordinances,  &c. ;  but  all  these  verbs  mean  the 
same  thing,  and  any  one  of  them  would  have  been  sufficient. 
Moreover,  one  of  these  words  is,  "ordain," — they  may  ordain 
by-laws,  resolutions,  and  regulations,  and  those  being  passed  are 
ordinances;  for  ordinances  are  regulations  ordained. 

Certainly  there  is  some  distinction  between  these  words  in  ordi- 
nary usage.  Regulation  is  the  most  general  of  them  all,  mean- 
ing any  rule  for  the  ordering  of  affairs,  public  or  private ;  and 
it  thus  becomes  the  generic  term  from  which  all  the  others  are 
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defined,  specified,  or  differentiated.  Ordinance  is  the  next  most 
general  term,  including  all  forms  of  regulation  by  civil  authority, 
even  acts  of  parliament.  With  us  its  meaning  is  usually  confined 
to  corporation  regulations.  Ordinances  are  all  sorts  of  rules 
and  by-laws  of  municipal  corporations.  Ordinary  usage  shows 
this,  and  it  may  be  found  illustrated  in  Willcock  on  Corpora- 
tions 73. 

Resolution  is  only  a  less  solemn  or  less  usual  form  of  an  ordi- 
nance. It  is  an  ordinance  still,  if  it  is  anything  intended  to 
regulate  any  of  the  affairs  of  the  corporation.  If  the  word 
"  ordinances**  in  the  Act  of  Assembly,  does  not  include  such 
resolutions,  the  law  that  requires  ordinances  to  be  submitted  to 
the  mayor  for  his  approval,  is  of  no  force  at  all,  because  it  allows 
its  substantial  purpose  to  be  defeated,  by  giving  to  ordinances 
the  form  of  resolutions. 

What  we  have  said  cannot,  of  course,  apply  to  rules  of  council^ 
properly  so  called,  for  these  are  mere  rules  of  practice  of  the 
council  itself  in  its  deliberations,  passed  by  virtue  of  an  authority 
inherent  in  all  associated  functionaries,  and  implied  when  not 
expressly  granted ;  and  establishing  the  forms  under  which  they 
act  in  the  process  of  passing  ordinances.  They  are  not  ordi- 
nances, but  rules  for  passing  ordinances. 

Ordinance^  then,  is  the  generic  term  for  acts  of  council  affect- 
ing the  affairs  of  the  corporation  ;  and  we  can  make  no  distinc- 
tion between  them  founded  on  the  difference  of  degree  in  which 
they  affect  those  affairs.  Such  a  distinction  would  necessarily 
be  so  indefinite  as  to  give  rise  to  great  difficulties  in  practice, 
and  involve  the  danger  of  frequent  resorts  to  the  courts  to  settle 
disputed  questions,  and  of  frequent  legal  controversies  upon  the 
validity  of  acts  of  councils,  even  after  they  may  have  been  carried 
into  effect. 

The  general  rule  admits  of  no  exceptions,  in  advance,  that  are 
not  susceptible  of  exact  definitions,  else  the  general  rule  would 
soon  be  so  encroached  upon  as  to  be  of  little  value.     We  cannot 
define,  with  perfect  exactness,  the  distinction  between  the  con- 
struction, reconstruction,  and  repair,  of  sewers  and  other  works, 
and,  therefore,  all  ordinances  for  such  work  must  be  submitted 
to  the  mayor  for  his  approval.     If  the  council  may,  without  any 
regard  to  the  mayor,  authorize  the  erection  of  one  fire-plug  or 
lamp-post,  we  cannot  say  that  they  may  not  go  beyond  two  or  a 
hundred.     If  by  one  ordinance  or  resolution,  they  may  do   one 
thing  without  the  advice  of  the  mayor,  they  can  pass  a  hundred 
ordinances  or  resolutions  for  a  hundred  things,  and  thus  nullify 
the  influence  of  the  mayor  altogether.     All  ordinances  that  in- 
volve an  expenditure  of  money,  relate  to  the  government,  welfare^ 
and  prosperity  of  the   city,  and  the  law  makes  the  mayor   a 
functionary  in  the  passage  of  them.     It  would  be  strange,  indeed, 
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that  the  council  should  have  capacity  to  bind  the  people  by 
irrevocable  contracts,  with  less  solemnity  than  is  required  for 
ordinances  regulating  fire  plugs  and  gutters,  which  may  be  re- 
pealed the  next  month. 

The  resolution  in  question,  we  have  said,  is  apparently  of  very 
little  importance,  being  only  for  the  renewal  of  a  loan,  on  slightly 
different  terms.  But  if  there  is  any  difference,  it  is  not  for  us 
to  measure  the  degree  of  it,  that  may  be  overlooked  in  practice ; 
unless  possibly  where  parties  have  acted  under  it,  and  equity 
requires  such  interference.  And  it  is  possible  to  suppose,  that 
the  apparent  tnimportance  of  a  resolution  is  not  real,  in  principle 
at  least ;  for  the  council  may  possibly  be  dishonest,  at  some  time, 
in  admitting  the  existence  of  a  debt,  and  may  at  any  time  be 
mistaken  about  it.  The  law  that  gives  the  mayor  authority,  as 
a  functionary,  in  the  passage  of  ordinances,  authorizes  and  re- 
quires him  to  ascertain  their  propriety,  and,  therefore,  to  inquire 
into  all  the  facts  that  are  proper  to  influence  his  judgment.  He 
cannot  properly  approve  any  ordinance  without  such  an  inquiry. 
The  council  say  the  debt  is  due ;  he  may  think  it  is  not,  and  the 
people  have  a  right  to  his  judgment  as  well  as  theirs. 

And  there  is  no  sort  of  hardship  in  this;  for  it  is  not  peculiar, 
but  common.  Thus  are  all  acts  of  Congress,  and  of  Assembly, 
passed,  and  enrolled,  or  recorded.  And  it  is  very  right  that 
every  oflBcer,  who  acts  under  instructions  of  council,  should  have 
this  voucher,  or  recorded  evidence,  of  his  authority  so  to  act. 
It  is  right  that  the  treasurer  should  have  such  protection  in 
the  payment  of  warrants;  that  the  mayor  should  have  it  in 
executing  bonds ;  and  that  the  people  should  have  it,  as  a  safe- 
guard against  all  loose  expenditures  of  money  by  council,  and 
especially  by  committees  of  council.  And  it  is  exceedingly  im- 
portant, that  the  business  of  the  new  city  shall  be  commenced 
with  a  strict  regard  to  the  order  declared  in  their  act  of  incor- 
poration ;  for  disorder  at  the  outset  is  very  sure  to  perpetuate 
itself.  Some  of  the  councilmen,  while  in  office,  may  not  like 
the  restrictions  which  the  law  imposes  on  their  power ;  and  yet 
may  think  well  of  them  after  they  go  out. 

Judgment  reversed,  and  judgment  for  the  defendant 
below  with  costs. 
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Shoenberger's  Executors  versus  Hay  et  al. 

Personal  Lmhility  of  Grantee  not  implied  from  Mention  of  Encumbrance 
in  habendum  of  Deed  sealed  only  by  Grantor. —  Covenant,  interpreted 
by  Intention  of  Parties. — Remedy  to  recover  Money  charged  on  Land 
duHng  Life  of  Widow. — Devisee  of  Land  subject  to  Widow's  Thirds 
takes  cum  onere. 

1.  One  bought  land  subject  to  the  payment  of  the  dower  of  a  widow 
charged  upon  it  in  the  hands  of  the  grantor,  but  the  grantee  did  not  sign  nor 
seal  the  deed,  in  the  habendum  of  which,  the  charge  of  the  dower  was 
expressed:  he  devised  the  land  to  his  daughter  by  his  will,  and  after  his  death, 
and  when  the  dower  had  become  payable  by  the  death  of  the  widow,  an  action 
of  debt  was  brought  against  his  executors  for  the  dower,  by  those  entitled 
thereto.  Held,  that  the  words  in  the  habendum  of  the  deed  to  the  testator,  did 
not  in  themselves  import  a  covenant  or  promise  by  the  acceptance  of  it,  to  be 
personally  answerable  to  discharge  the  dower. 

2.  The  true  rule  for  the  interpretation  of  covenants,  is  so  to  expound 
them  as  to  give  effect  to  the  actual  intent  of  the  parties,  as  collected  from  the 
whole  instrument;  though  the  result  may  be,  that  words  per  se^  implying  a 
personal  obligation,  will  be  denied  the  eifect  of  a  covenant  or  a  personal 
promise  to  pay,  without  regard  to  the  enjoyment  of  the  property. 

3.  That  the  devisee  of  the  testator  took  the  estate  subject  to  the  dower. 

Error  to  the  Common  Pleas  of  Blair  county. 

This  was  an  action  of  debt  brought  in  the  court  below  to  April 
Term  1859  by  Simon  G.  Hay  (for  use  of  Jacob  L.  Martin), 
Samuel  Brown,  Mary  Brown,  Valentine  Hay,  Jacob  Biddle,  and 
Catharine  Broombaugh,  heirs  and  legal  representatives  of  Valen- 
tine Hay,  deceased,  against  John  G.  Miles  and  Michael  Berry, 
executors  of  Peter  Shoenberger,  deceased,  in  which,-  after  decla- 
ration filed,  the  following  case  was  agreed  upon  and  stated  for 
the  opinion  of  the  court : — 

Valentine  Hay  died  in  the  year  1816,  seised  of  a  tract  of  land 
in  Bedford  (now  Blair)  county,  near  Upper  Maria  Forge,  having 
made  a  will,  which  was  duly  admitted  to  probate  in  Bedford 
county.  That  John  Hay,  executor  of  the  said  Valentine  Hay, 
on  the  22d  day  of  July  1816,  sold  and  conveyed  the  tract  of 
land,  of  which  the  saia  Valentine  Hay  died  seised,  to  George 
Hartle,  for  the  sum  of  $1688.46.  That  George  Hartle  subse- 
quently died,  and  proceedings  having  been  instituted  in  the 
Orphans*  Court  of  Bedford  county,  to  make  partition  and  valua- 
tion of  the  said  tract  of  land  to  and  among  the  heirs  of  the  said 
George  Hartle,  and  the  heirs  having  all  refused  to  accept  the 
said  tract  of  land  at  the  valuation  thereof,  on  the  28th  day  of 
November  1833  an  order  was  issued  out  of  the  Orphans'  Court 
of  Bedford  county  to  sell  the  said  tract  of  land,  "  subject  to  the 
dower  of  the  widow  of  Valentine  Hay,  deceased,  in  said  premises." 

That  in  pursuance  of  the  said  order  of  the  Orphans'  Court  of 
Bedford  county,  the  said  tract  of  land  was  sold  on  the  26th  day 
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of  December  1833  to  Samuel  Green,  for  the  sum  of  ?82o,  "  sub- 
ject to  the  dower  of  the  widow  of  Valentine  Hay,**  and  that  said 
sale  was  confirmed  by  the  said  court  on  the  28th  of  January 
1834.  That  Samuel  Green  sold  the  said  tract  of  land,  on  the 
4th  day  of  April  1834,  to  Peter  Shoenberger,  for  the  sum  of 
^25,  "  subject  to  the  payment  of  the  dower  of  the  widow  of  the 
late  Valentine  Hay,  deceased,  which  is  $562.82.**  That  the 
widow  of  the  said  Valentine  Hay  is  deceased,  and  that  the 
plaintiffs  are  the  children  and  heirs  of  the  said  Valentine  Hay. 
The  will  of  Valentine  Hay — the  deed  of  Valentine  Hay's 
executor  to  Jacob  Hartle — the  order  of  the  Orphans*  Court 
of  Bedford  county  for  the  sale  of  said  tract  of  land,  and  the 
deed  by  Samuel  Green  to  Peter  Shoenberger,  and  the  will 
of  Peter  Shoenberger,  are  to  be  considered  a  part  of  the 
case  stated.  Dr.  P.  Shoenberger  paid  to  the  widow  of  Valen- 
tine Hay  the  annual  interest  on  the  dower,  as  it  is  called,  down 
to  the  1st  April  1851,  being  the  time  when  a  lease  for  life  or 
four  years  (in  case  of  the  testator  not  living  to  the  end  of  the 
said  four  years),  from  the  said  Peter  Shoenberger  to  John  W. 
Duncan,  commenced,  after  which  time  the  said  John  W.  Duncan 
paid  whatever  interest  was  paid,  if  any,  to  the  said  widow ;  which 
said  lease  is  made  a  part  of  this  case  stated.  Dr.  Peter  Shoen- 
berger devised  the  tract  of  land,  hereinbefore  described,  to  his 
executors,  in  trust  for  the  use  of  his  daughter,  Martha  K.  Dun- 
can, for  and  during  her  natural  life,  and  upon  her  death  he 
devised  the  remainder  to  her  children.  The  devise  was  made  in 
the  following  form,  that  is  to  say : — 

"  Seventhly.  I  devise  to  my  executors,  hereinafter  named,  the 
survivors  and  survivor  of  them,  and  to  my  administrators  for  the 
time  being,  with  the  will  annexed,  for  and  during  the  natural 
life  of  my  daughter,  Martha  Duncan,  in  trust  for  the  use  and 
benefit  of  my  said  daughter,  Martha  Duncan,  for  and  during  her 
natural  life,  the  following-described  real  estate,  that  is  to  say, 
Bloomfield  Furnace,  with  all  the  lands  and  tenements  thereto 
belonging,  and  of  which  the  following  is  a  schedule,  viz.  :**  &c. 
(Then  follows  an  enumeration  and  description  of  the  lands  by 
tracts.)  "  Also,  I  devise  to  my  daughter,  Martha  Duncan,  in 
trust  as  aforesaid  and  same  manner,  the  Upper  and  Middle 
Maria  Forges,  with  all  the  farms,  lands,  and  tenements  thereto 
belonging,  situate  in  Blair  county,  and  designated  in  the  follow- 
ing schedule,  viz.  :**  &c.  (Then  follows  a  list  of  tracts  by  descrip- 
tion in  detail,  in  which  is  included  the  Valentine  Hay  tract, 
hereinbefore  mentioned.)  After  all  the  lands  included  in  the 
devise  aforesaid  were  described  and  enumerated,  the  will  proceeds 
as  follows,  viz. :  "And  I  direct  that  the  rents,  issues,  and  profits 
of  the  said  hereinbefore-described  real  estate  so  devised  in  trust 
for  the  use  and  benefit  of  my  daughter,  Martha  Duncan,  shall  bo 
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regularly  and  annually  paid  to  my  said  daughter,  Martha  Duncan, 
for  her  sole  and  separate  use,  free  from  the  control  or  disposition 
of  her  present  or  any  other  future  husband  whom  she  may  at 
any  time  have  during  her  natural  life,  and,  upon  her  death,  I 
devise  the  same  to  her  surviving  children,  and  the  lawful  issue 
of  such  of  her  children  as  shall  be  then  dead,  leaving  lawful  issue, 
as  tenants  in  common,  in  equal  shares,  such  issue  to  take,  in 
equal  parts,  the  share  only  which  would  have  been  taken  by  his, 
her,  or  their  parent,  had  such  parent  been  living  at  the  time  of 
the  death  of  my  said  daughter,  Martha  Duncan,  the  said  sur- 
viving children,  and  the  lawful  issue  of  such  as  shall  be  then 
dead  at  the  time  of  the  death  of  my  said  daughter,  Martha,  to 
have  and  to  hold  the  said  lands  and  tenements  hereby  devised  to 
them,  upon  the  death  of  my  said  daughter,  Martha  Duncan,  as  a 
remainder  as  purchasers,  and  not  by  descent." 

If  the  court  be  of  opinion  that  the  plaintiffs  ought  to  recover 
from  the  defendants  the  dower  that  remains  a  charge  upon  the  said 
tract  of  land,  and  subject  to  which  Peter  Shoenberger  purchased 
the  same,  then  judgment  to  be  entered  for  the  plaintiffs  for  the 
sum  of  $562.82,  with  interest  from  the  1st  day  of  July  1854,  the 
time  of  the  death  of  the  widow  of  Valentine  Hay ;  but  if  not,  then 
judgment  to  be  entered  for  the  defendants — the  costs  to  follow 
the  judgment,  and  either  party  reserving  the  right  to  sue  out  a 
writ  of  error  therein.  Either  party  to  have  the  right  to  take  a 
writ  of  error. 

On  hearing,  the  court  below  gave  judgment  for  the  plaintiffs. 
The  case  was  thereupon  removed  into  this  court  by  the  defend- 
ants, who  assigned  for  error  the  entering  of  judgment  for  plaintiffs. 

J.  Gr.  MileSj  for  plaintiffs  in  error. — ThS  question  is.  Does 
Martha  K.  Duncan  take  the  land  devised  cum  onere^  or  must  the 
charge  which  rested  upon  it  in  the  lifetime  of  the  testator  be  paid 
out  of  his  residuary  estate  ?  It  is  believed  that  the  case  of  Beirs 
Executors  v.  Bell,  8  Casey  311,  conclusively  settles  the  point 
against  the  defendants  in  error.  The  decree  of  the  Orphans* 
Court  of  Bedford  county  for  the  sale  of  the  land  as  the  property 
of  George  Hartle,  deceased,  ordering  the  sale  to  be  made  "  subject 
to  the  dower  of  the  widow  of  Valentine  Hay^  deceased^  in  said 
premiseSj'*  the  deed  from  Adam  Black,  administrator  of  Hartle, 
to  Green,  made  in  pursuance  of  and  in  conformity  to  the  decree, 
and  the  deed  from  Green  to  Shoenberger,  in  the  habendum  of 
which,  are  the  following  clauses,  viz. :  '*  Subject,  however,  to  the 
payment  to  the  said  Samuel  Green  of  the  sum  of  §550,  part  of 
the  consideration-money  above  mentioned,  and  for  which  the  said 
Peter  Shoenberger  has  given  his  judgment-notes  bearing  even 
date  herewith,  and  subject  also  to  the  payment  of  the  dower  of  the 
widow  of  Valentine  Hay^  deceased^  and  which  the  above  tract  of 
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land  was  subject  to  in  the  hands  of  the  said  Samuel  Green,**  all 
show  a  charge  in  favour  of  the  widow  of  Valentine  Hay,  standing 
in  the  title  devised  to  Martha  K.  Duncan,  similar  in  its  nature  to 
statutory  dower,  and  so  treated  and  called  in  the  decree  of  the 
court  and  in  the  deeds  themselves.  A  judicial  sale  of  the  land, 
as  the  property  of  either  Green  or  Shoenberger,  upon  the  judg- 
ment of  a  third  person,  would  not  have  extinguished  the  charge 
in  question :  Dewalt's  Appeal,  8  Harris  236.  The  case  of  Camp- 
bell V.  Shrum,  3  Watts  60,  cited  to  support  the  position  taken 
by  Hay's  heirs,  was  the  case  of  an  action  of  covenant  founded 
upon  articles  of  agreement,  sealed  by  both  parties,  in  which  the 
one  party  sued  the  other  for  not  paying  the  debt^of  the  first  to  a 
third  person.  The  payment  of  that  debt,  under  the  terms  of  the 
agreement,  was  adjudged  to  be  the  principal  consideration  of  it, 
and,  therefore,  in  the  case  of  an  unexecuted  contract,  signed  by 
both  parties,  held  to  amount  to  a  covenant  to  pay  it.  It  was 
very  unlike  the  case  of  a  deed  conveying  the  legal  title  subject 
to  a  charge,  which  adhered  to  it  in  its  various  stages  of  trans- 
mission to  the  present  owner,  under  the  will  of  Dr.  Shoenberger. 

In  addition  to  the  leading  case  of  Bell  v.  Bell,  the  following 
authorities  are  clear  to  the  point  that  the  residuary  estate  is  not 
liable  upon  the  facts  of  the  case :  Keyzey's  Executor  v.  Keyzey, 
9  S.  &  R.  73 ;  Toller  on  Executors  419 ;  2  P.  Wms.  664 ;  4 
Kent's  Com.  421 ;  Hoff's  Appeal,  12  Harris  204 ;  1  Maddock's 
Ch.  592 ;  3  Ves.  128,  note  {a)  under  case  of  Woods  v.  Hunting- 
ford  ;  Butler  v.  Butler,  5  Ves.  534. 

In  the  absence  of  any  proof  to  that  effect,  two  leading  facts  prove 
that  Dr.  Shoenberger  did  not  make  the  debt  in  question  his  own : — 

1st.  In  the  deed  from  Green  to'  him  there  is  evidence  of  a  dis- 
crimination in  thaWrespect  between  the  two  dowers  which  encum- 
bered the  land  at  the  same  time,  to  wit,  the  one  in  question  and 
the  other  in  favour  of  the  widow  of  Hartle.  The  one  shows 
personal  obligation,  the  other  none. 

2d.  The  testator  paid  the  annual  interest  to  Mrs.  Hay  during 
the  time  only  when  he  was  in  the  possession  of  the  land. 

E,  Hammond^  for  defendant  in  error. — The  question  presented 
for  adjudication  is  not  as  stated  by  the  plaintiffs  in  error,  whether 
Martha  Duncan  takes  the  land  devised,  cum  onere,  but  whether 
the  estate  of  Dr.  Shoenberger  is  bound  to  pay  the  claim  set 
forth  in  the  case  stated  ? 

Dr.  Shoenberger  purchased  the  land  from  Samuel  Green  for  $825, 
"subject  to  the  payment  of  the  dower  of  the  widow  of  the  late 
Valentine  Hay,  deceased,  which  is  ^562.82."  This  constituted, 
on  the  part  of  Dr.  Shoenberger,  an  agreement  to  pay,  in  addi- 
tion to  the  $825,  the  sum  of  $562,82.  The  payment  of  the  sum 
of  $562.82  is  part  of  the  consideration  for  which  the  land  was 
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conveyed  to  Dr.  Shoenberger :  Campbell  v.  Shrum,  3  Watts  60 ; 
Blank  v.  German,  5  W.  &  S.  36. 

It  is  evident  that  the  estimated  value  of  the  land  by  Green 
and  Dr.  Shoenberger  embraced  the  money  for  which  this  suit  has 
been  brought,  and  that  it  was  deducted  or  retained  by  Dr.  Shoen- 
berger, he  paying  Green  the  estimated  value  of  the  land  less  the 
sum  of  $562.82.  A  conveyance  in  consideration  of  the  assump- 
tion of  a  lien  on  the  land  renders  the  grantee  liable  to  pay  it, 
and  is  a  valuable  consideration. 

Whether  covenant  would  be  the  proper  form  of  action,  where 
it  appears  that  he  had  not  executed  the  deed,  but  was  a  party  to 
it,  and  held  under  the  conveyance,  it  is  unnecessary  to  decide ; 
for  if  covenant  would  not  lie,  an  action  on  the  case  would,  and 
the  agreement  in  writing  would  be  sufficient  evidence :  Dubbs  v. 
Finley,  2  Penna.  State  Rep.  897.  But  debt  and  not  covenant  is 
the  proper  action:  Maule  v.  Weaver,  7  Barr  329.  See  Mc- 
Cracken's  Estate,  29  Penna.  State  Rep.  426,  as  to  liability  of 
defendant. 

In  the  case  of  Bell's  Executor  v.  Bell,  relied  upon  by  the  plain- 
tiffs in  error,  there  was  no  covenant  to  pay  the  "  statutory  dower 
in  favour  of  a  widow  of  a  former  owner.*'  The  suit  was  brought 
by  the  devisee  of  the  land  against  the  estate  of  the  devisor. 

Dr.  Shoenberger  could  not,  by  leasing  or  disposing  of  the  land 
in  any  way,  change  his  liability  under  the  covenant  and  agree- 
ment in  the  deed  by  Green  to  him.  In  his  will  he  directs  his 
executors  to  pay  his  just  debts  and  funeral  expenses,  and  the 
expenses  of  the  administration  of  his  estate,  out  of  his  personal 
estate  not  hereinafter  specifically  bequeathed,  and  his  real  estate 
not  specifically  devised ;  and  thereby  intended  the  lands  specifi- 
cally devised  in  his  will  to  pass  to  the  devisees  free  from  any  en- 
cumbrance. It  cannot  be  doubted  that  Dr.  Shoenberger  became 
personally  liable  to  pay  the  sum  of  $562.82;  and  if  so,  his  execu- 
tors are  directed  to  pay  the  same  in  his  will. 

Miles,  in  reply. — DoT^er  is  an  estate  in  the  nature  of  a  rent- 
charge,  not  an  encumbrance  upon  land :  Power  v.  Power,  7  Watts 
212 ;  Thomas  v.  Simpson,  3  Barr  69 ;  3  Id.  70 ;  Shaupe  v,  Shaupe, 
12  S.  &  R.  12.  It  is  a  continuing  charge  during  the  life  of  the 
widow  of  a  deceased  husband,  different  from  the  debts  and 
encumbrances  which  formed  the  subject  of  the  cases  referred  to 
in  the  argument  of  the  counsel  of  the  defendants  in  error :  Mc- 
Cracken's  Estate,  5  Casey  428. 

Every  case  cited  on  the  other  side  was  ruled  upon  the  force 
of  an  agreement  back  of  the  deed,  except  Maule  v.  Weaver,  7 
Barr  329,  where  it  was  held  that  an  action  of  covenant  could 
not  be  sustained  against  a  grantee  of  a  deed  recited  to  be  an 
indenture  inter  partes — sealed  alone  by  the  grantor,  in  which  was 
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contained  a  covenant  on  the  part  of  the  grantee  to  pay  a  rent 
reserved  out  of  the  land.     That  was  the  only  point  ruled  in  the 
case. 

Our  case  is  not  that  of  a  first  grantee,  but  of  a  testator,  who 
in  his  lifetime  occupied  the  position  of  a  third  in  the  chain  of 
connection  between  the  original  proprietor,  Valentine  Hay  (the 
dower  of  whose  widow  was  a  charge  upon  the  land),  and  the  testa- 
tor's devisee.  It  is  clearly  distinguishable  from  the  cases  relied 
upon  in  the  opposite  argument,  and  strictly  within  the  ruling  of 
Bell  V.  Bell.  Dr.  Shoenberger  was  a  third  grantee  of  the  legal 
estate  charged  with  a  continuing  dower,  conveyed  by  a  deed-poll 
subject  to  such  charge.  In  regard  to  such  a  deed,  the  rule  of 
construction  would  be  different  from  that  which  would  govern  a 
paper  sealed  by  both  parties.  See  Poyntell  v.  Spencer,  6  Barr 
2o6.  The  principles  settled  after  an  elaborate  discussion  by  most 
eminent  counsel  in  the  case  of  Walker  v.  Physick,  5  Barr  193, 
must  rule  this  case. 

This  same  principle  is  found  in  Royer  v.  Ake,  3  Penna.  Rep. 
464 ;  Wiedner  v.  Foster,  2  Id.  25 ;  Thomas  v.  Connell,  5  Barr 
14;  Wickersham  v.  Irwin,  2  Harris  108,  110,  111;  Berry  v.  Mc- 
Mullen,  17  S.  &  R.  87 ;  Doe  v.  Provoost,  4  Johns.  66 ;  Hogan  v. 
Jackson,  Cowper  304,  305. 

Upon  the  question  of  the  intention  of  the  testator,  there  is 
nothing  in  the  will  to  take  the  case  out  of  the  rule  laid  down  in 
the  case  of  Bell  v.  Bell.  The  same  reasons  exist  in  this  case  as 
in  that,  for  holding  that  there  is  a  total  absence  of  an  intention 
manifested  to  exonerate  the  land  from  the  charge,  and  to  throw 
it  upon  the  residuary  fund. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 
Thompson,  J. — This  was  an  action  of  debt  against  the  plain- 
tiffs in  error,  to  enforce  an  alleged  undertaking  of  their  testator 
to  pay  off  a  dower ;  subject  to  which,  on  the  4th  of  April  1854, 
he  purchased  and  accepted  a  conveyance  of  a  certain  piece  or 
tract  of  land,  formerly  belonging  to  Valentine  Hay,  deceased, 
and  which,  by  his  will,  he  devised  before  the  same  became  paya- 
ble, to  Mrs.  Duncan,  his  daughter.  Is  it  a  debt  chargeable  to 
the  residuary  estate  of  Dr.  Shoenberger,  or  does  the  devisee 
tak^  the  land  cum  onere  f 

In  the  case  of  Wolveridge  v.  Steward,  3  Moore  &  Scott  561, 
it  was  held  in  the  Exchequer  Chamber  (opinion  of  the  court  by 
Lord  Denman,  C.  J.),  on  an  indenture  sealed  by  both  parties,  the 
words  "  subject  nevertheless  to  the  payment  of  the  yearly  rent 
and  performance  of  the  covenants  and  agreements  reserved  and 
contained  in  the  said  indenture  of  lease,"  &c.,  being  inserted  in 
the  habendum,  did  not,  without  the  intent  otherwise  appeared, 
imply  an  agreement  or  covenant  to  pay  the  rent  and  perform  the 
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covenants;  that  the  words  in  that  place  naturally  import  or 
qualify  the  generality  of  the  words  which  precede  them,  and  his 
lordship  cites  the  definition  of  the  office  of  a  habendum  from  Co. 
Litt.  6 :  "It  doth  qualify  the  general  intendment  of  the  premises ; 
and  the  reason  of  this  is,  for  that  is  a  maxim  of  law,  that  every 
man's  grant  shall  be  taken  by  construction  of  law,  most  forcible 
against  him."  His  lordship  also  in  that  opinion  explains  a 
seeming  difference  between  that  case  and  Barnett  v.  Lynch,  5 
B.  &  C.  597,  determined  in  the  King's  Bench.  The  difference 
arose  out  of  the  difference  in  the  instruments,  and  perhaps  form 
of  action,  but  it  is  more  apparent  than  real. 

Without  affirming  the  principles  of  this  case  expressly,  our 
court  has  done  so  impliedly,  by  looking,  notwithstanding  the 
words,  to  the  entire  agreement  for  the  evidence  of  intent  to 
make  the  debt  or  encumbrance  the  debt  of  the  grantee  in  the 
conveyance.  Thus,  in  McCracken's  Estate,  5  Casey  428,  the 
intent  was  deduced  from  the  act  of  the  assignee  buying  but  an 
equitable  interest,  and  procuring  an  assignment  of  the  contract 
between  the  original  vendors  and  his  assignor  to  himself;  which 
it  was  thought  evinced  an  intent  to  be  bound  as  his  assignee  was 
bound.  So,  too,  this  intent  was  thought  to  be  evinced  by  the 
testator's  will,  in  the  manner  in  which  he  devised  his  estate. 
So  in  Bell's  Executors  v.  Bell,  8  Casey  309,  words  such  as  exist 
here  were  held  not  sufficient  of  themselves  against  the  improba- 
bility that  any  man  would  so  contract  as  to  tie  up  his  estate 
indefinitely  from  final  administration,  until  the  widow's  dower 
should  become  payable. 

In  Walker  v.  Physic,  5  Barr  193,  the  words  were,  "  under  and 
subject  to  the  payment  of  the  said  rent,  as  the  same  shall  accrue, 
for  ever,"  in  the  habendum.  Mr.  Justice  Kennedy,  in  an  elabo- 
rate opinion  at  Nisi  Prius,  considered  these  words  in  the  same 
light  as  did  Lord  Denman  in  Wolveridge  v.  Steward,  as  a  qualifi- 
cation of  the  estate  granted,  and  also  to  save  responsibility  under 
the  words  "grant,  bargain,  and  sell."  In  affirming  that  case  in 
banc,  Gibson,  C.  J.,  says  the  true  rule  of  interpretation  is  the 
intent  of  the  parties.  This  of  course  denied  to  the  words,  per 
««,  the  effect  of  a  covenant,  or  a  personal  promise  to  be  liable. 
Many  reasons,  derived  from  results  which  might  flow  from  hold- 
ing them  to  have  the  force  of  an  agreement  to  pay,  are  given  in 
that  case,  proving  what  has  already  been  said,  that  such  a  con- 
veyance does  not,  per  «e,  imply  a  personal  covenant  to  pay  without 
regard  to  the  enjoyment  of  the  property. 

The  same  principle  was  held  in  Wickersham  v.  Irvine,  2  Harris 
108.  But  Mr.  Justice  Rogers  denied  what  has  sometimes  been 
asserted,  that  buying,  subject  to  encumbrance  merely,  created  no 
privity  of  contract.  That  the  assignee,  and  so  with  his  succes- 
sors, were  liable  for  ground-rent  only  on  privity  of  estate  arising 
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from  the  "  actual  or  beneficial  enjoyment  of  the  premises,  or  the 
right  of  possession  and  enjoyment." 

These  anthorities  are  sufficient  to  establish,  beyond  doubt,  that 
the  words  in  the  habendum,  in  the  deed  by  Green  to  Dr.  Shoen- 
berger,  "  subject  also  to  the  payment  of  the  dower  of  the  widow  of 
Valentine  Hay^  deceased,  and  which  the  above  tract  of  land  was 
subject  to  in  the  hands  of  the  said  Samuel  Oreen,**  do  not,  of 
themselves,  the  deed  not  being  sealed  by  the  latter,  import  a 
covenant  or  a  promise  by  acceptance  of  it,  to  be  personally 
answerable  to  discharge  the  dower.  The  dower  having  become 
due  and  payable  after  the  doctor's  death,  and  after  the  estate 
had  passed  by  devise  to  Mrs.  Duncan,  upon  no  principle  of  privity 
of  contract  or  estate  is  his  estate  answerable  to  discharge  the 
encumbrance. 

As  we  see  no  indication  whatever,  outside  of  the  words  used, 
evincive  of  an  intent  to  make  the  payment  of  the  decree  a  per- 
sonal obligation  by  the  testator,  we  are  clearly  of  opinion  that 
the  case  must  be  reversed.  It  is  not,  in  principle,  distinguish- 
able from  Bell's  Executors  v.  Bell,  already  cited,  and  which  fol- 
lowed abundance  of  authority,  as  appears  by  the  citations  therein. 
In  the  case  in  hand,  the  dower  was  not  even  counted  as  part  of 
the  purchase-money.  That  was  $825  for  the  land,  "  subject  to 
the  payment  of  the  dower,"  Ac,  "  which  is  ?562.82."  "  I  have 
no  doubt,"  says  Gibson,  C.  J.,  in  Walker  v.  Physic,  "that  they 
actually  meant  no  more  than  to  say  the  grantee  was  to  take  an 
encumbered  estate,  without  recourse  to  the  grantor  for  a  breach 
of  the  statutory  covenant  arising  from  the  words  "grant,  bar- 
gain, and  sell."  And  the  fact  that  the  encumbrance  was  not 
included  in  the  purchase-money,  is  a  strong  circumstance  that 
this  was  the  understanding  of  the  parties.  I  need  do  no  more 
than  to  notice  one  or  two  cases  relied  on  by  the  defendant  in 
error. 

The  facts  of  Campbell  v,  Shrum,  8  Watts  64,  were,  in  some 
particulars,  like  those  in  McCracken's  Estate.  Shrum  sold  to 
Campbell,  by  articles  of  agreement,  an  equitable  title,  which 
agreement  both  parties  signed  and  sealed.  By  these  Campbell 
agreed  to  buy,  for  a  consideration  to  Shrum,  "subject  to  the 
payment  of  the  purchase-money  and  interest  now  due,  on  articles 
of  agreement  between  Thomas  Netly  and  James  Gibson  of  the 
one  part,  and  the  said  Shrum  of  the  other  part."  It  is  evident 
that  the  principal  consideration  for  the  sale  to  Campbell  by 
Shrum,  was,  that  the  former  should  discharge  the  arrears  then 
due  by  the  latter,  and  for  which  he  was  liable  to  be  called  on  at 
any  moment.  It  was  the  evident  intent  apparent  in  the  cove- 
nants, as  appears  in  the  opinion  of  the  court,  which  led  to  the 
ruling  there.  No  one  can  doubt  its  propriety,  I  think.  But  it 
does  not  conflict  with  the  case  in  hand.     The  dower  was  not 
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payable  when  Dr.  Shoenberger  bought,  nor  did  it  become  so  in 
his  lifetime.  The  estate  came  to  him  charged  with  it,  and  it  is 
evident  he  took  it  to  hold  as  encumbered. 

The  only  other  case  to  be  noticed  is  M<aule  v.  Weaver,  7  Barr 
329.  We  may  dismiss  it  with  the  only  remark  remaining,  in 
view  of  the  case  before  us,  and  that  is,  that  the  point  there 
decided  was  that  covenant  does  not  lie  against  a  party  who  has 
not  signed  or  sealed  the  instrument  sued  on.  No  point  of  that 
kind  arises  here.  This  was  an  action  of  debt,  and  as  there  can 
be  no  doubt  but  that  it  would  lie  in  all  cases  for  the  recovery  of 
a  specific  sum  of  money,  we  see  no  objection  to  the  form  of 
action. 

But  for  the  reasons  assigned,  the  judgment  is  reversed. 

Judgment  reversed,  and  judgment  for  the  defendants, 
with  costs. 


Glass  versus  Warwick. 

40         1401      LtnlUity  of  Married  Woman  for  Pvrchase-nifmf'y  of  Real  Estate.^^ 
28  SC  '6o7J  Bond  and  Mortgage  of  when  valid. —  Waiver  of  Twelve   Mondi^ 

Delay  in  issuing  scire  facias. 

1.  A  married  woman  bought  land,  received  the  deed  and  gave  bond  and 
mortgage,  all  in  her  own  name  alone,  for  the  bahmce  of  the  purchase-money, 
to  be  paid  at  the  death  of  two  annuitants,  to  whom  the  interest  was  to  be 
paid  annually  during  life.  By  condition  in  the  bond,  the  principal  could 
*•  be  collected  as  if  fully  due,"  on  default  for  six  months  in  paying  the 
interest.  Held,  that  upon  such  default,  the  principal  could  be  collected  by 
suit  upon  the  mortgage. 

2.  Though  in  strict  law  a  married  woman  has  no  power  to  make  wich 
contracts,  except  when  joined  with  her  husband,  yet,  in  order  to  prevent  great 
injustice,  they  will  be  enforced  in  equity,  and  according  to  the  necessities  of 
common  justice,  rather  than  to  the  terms  of  the  contract. 

Error  to  the  Common  Pleas  of  Juniata  county. 

This  was  a  scire  facias  brought  to  April  Term  1861,  by  Robert 
Warwick  against  Ann  Glass,  on  a  mortgage  which  was  given 
under  the  following  circumstances : — 

On  the  9th  of  February,  A.  n.  1858,  an  article  of  agreement 
was  entered  into  between  Robert  Warwick,  Ann  Warwick,  and 
Mary  Warwick  of  the  one  part,  and  Barnhard  Glass  of  the  other 
part,  for  a  tract  of  land  in  Tuscarora  township,  containing 
ninety-eight  acres.  In  consideration  whereof,  Barnhard  Glass 
was  to  pay  the  sum  of  $950,  as  follows:  $475  when  the 
deed  was  made,  and  the  remaining  $475  to  be  and  remain  on 
the  place ;  the  interest  to  be  paid  annually  to  Mary  and  Ann 
Warwick  while  they  shall  live  as  per  will  of  Hugh  Warwick. 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  141 

[Glaus  V.  Warwick.] 

Either  at  the  time  or  after  this  agreement  was  made,  it  was 
understood  and  arranged  that  Ann  Glass,  the  wife  of  Barnhard 
Glass,  should  pay  the  money,  and  the  deed  be  made  to  her. 
With  this  understanding,  on  the  1st  day  of  April  1858,  Michael 
Bashoar,  her  guardian,  paid  for  her  to  Robert  Warwick  $475, 
the  hand-money  above  mentioned.  On  the  9th  day  of  October, 
A.  D.  1858,  Robert  Warwick  et  aL  executed  and  delivered  to 
Ann  Glass  a  deed  for  this  land,  "  subject  to  the  payment  of  a 
mortgage  and  two  bonds  of  even  date  herewith  for  the  sum  of 
8519,  part  of  the  consideration-money."  On  this  same  day, 
Ann  Glass,  without  the  joining  of  her  husband,  executed  two 
bonds  and  a  mortgage  for  the  same  land  described  in  deed  to 
Robert  Warwick  ;  the  mortgage  reciting  that  it  was  "  for  and  in 
consideration  of  a  certain  debt  or  sum  of  $1038,  and  for  the 
better  securing  the  payment  with  interest  unto  the  said  Robert 
Warwick,  his  executors,  administrators,  and  assigns,  in  discharge 
of  two  certain  obligations  under  the  hand  and  seal  of  the  said 
Ann  Glass,  bearing  even  date  herewith,  whereby  the  said  Ann 
Glass  stands  bound  unto  the  said  Robert  Warwick  in  the  sum  of 
$1038,  as  follows,  to  wit:  One-half  conditioned  for  the  pay- 
ment of  $44  in  one  year  with  interest,  and  the  other  con- 
ditioned for  the  payment  to  Ann  and  Nancy  Warwick  of  $28.50, 
on  the  1st  of  April  1859,  and  the  like  sum  on  the  Ist  of  April 
annually  thereafter,  for  and  during  the  natural  life  of  the  said 
Ann  and  Nancy,  or  the  survivor  of  them,  and,  at  and  immediately 
upon  the  death  of  the  survivor  of  them,  shall  pay  the  said  prin- 
cipal sura  of  $475  to  Hugh  Davis  and  Ellen  Watson,  or  in 
case  of  the  death  of  the  said  Hugh  Davis  without  children,  shall 

Say  the  whole  to  Ellen  Watson  (provided,  that  if  the  interest  to 
lary  and  Ann  Warwick  shall  at  any  time  remain  unpaid  more 
than  six  months  after  it  is  due,  then  the  principal  sum  may  be 
collected  as  if  fully  due),  without  any  fraud  or  further  delay,  as 
in  and  by  the  said  two  recited  obligations  and  the  conditions, 
relation  being  thereunto  had,  may  more  fully  and  at  large  ap- 
pear." The  defendant,  failing  to  pay  the  interest,  $28.50,  on 
the  Ist  day  of  April  1859,  to  Mary  and  Ann  Warwick,  and  the 
bond  of  $44  to  Robert  Warwick,  due  on  the  9th  day  of  Octo- 
ber 1859,  plaintiff,  before  the  expiration  of  one  year,  and  after  the 
expiration  of  six  months,  from  the  1st  day  of  April,  A.  n.  1859, 
the  time  when  the  first  instalment  of  interest  became  due,  issued 
this  9Ctre  facias  to  recover  the  whole  amount  of  the  debt  and 
interest.  This  was  alleged  by  the  defendant  to  be  contrary 
to  the  Act  of  Assembly,  and  against  the  will  of  Hugh  Warwick, 
referred  to  in  the  article  of  agreement  made  the  9th  of  Febru- 
ary, A.  D.  1858. 

It  was  also  contended  by  the   defendant   that  the   interest 
which  was  claimed  in  this  suit  was  actually  paid  by  an  agree- 
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meiit  between  Robert  Warwick  and  defendant,  to  take  lime  for 
all  that  was  due  to  him  and  Ann  and  Mary  Warwick.  In  the 
course  of  the  trial,  and  before  defendant  had  offered  any  evi- 
dence, plaintiff  below  moved  the  court  to  amend  the  Bcire  faeiaB 
so  as  to  omit  the  $44  bond  due  9th  of  October  1859,  and 
which  was  not  due  one  year  before  the  Bcire  facias  issued,  and 
limit  his  claim  to  the  $475  and  interest,  which  was  allowed 
by  the  court.  Upon  this  state  of  the  record,  defendant  con- 
tended that  any  set-off  or  credits  to  be  allowed  here  on  account 
of  the  lime  was  applicable  to  the  interest  on  the  $475.  In 
this  view  of  the  case  the  court  (Graham,  P.  J.)  did  not  concur, 
but,  after  stating  the  main  facts  of  the  case  and  the  points  raised 
by  the  defence,  charged  the  jury  as  follows : — 

"  There  is  a  proviso  in  the  mortgage  and  bond,  that  *  if  the 
interest  to  Mary  and  Ann  Warwick  shall  at  any  time  remain 
unpaid  more  than  six  months  after  it  is  due,  then  the  principal 
sum  may  be  collected  as  if  fully  due.' 

"  [The  interest  became  due  1st  of  April  1859,  and  this  scire 
facias  issued  the  16th  of  December  1859,  more  than  six  months 
afterwards.  Under  the  provision  in  the  mortgage,  this  scire 
facias  did  not  issue  prematurely.  The  provision  is,  that  *the 
principal  sum  may  be  collected.*  If  it  may  be  collected,  then 
we  see  no  reason  why  it  may  not  be  collected  by  scire  faciasJ] 

"  [The  second  proposition,  that  a  married  woman  cannot,  with- 
out her  husband  joining  her,  encumber  her  property  by  mortgage, 
or  sell  or  dispose  of  it,  is,  as  a  general  proposition,  correct,  but 
does  not  apply  to  cases  of  this  kind,  where  a  married  woman 
purchases  real  estate,  and  takes  a  bond  in  her  own  name,  and 
gives  a  mortgage  to  secure  the  purchase-money,  she  cannot  hold 
the  land,  and  refuse  to  pay  for  it ;  and  payment  may  be  enforced 
by  a  proceeding  on  the  mortgage  and  sale  of  the  land ;]  although 
a  married  woman  would  not  be  personally  responsible  on  her 
bond  or  warrant  in  the  mortgage,  and  the  court  would  restrain 
plaintiff  to  proceeding  against  the  land  purchased. 

"  [There  is,  therefore,  nothing  in  law  to  prevent  plaintiff  from 
recovering  the  amount  claimed  in  this  case.]  But  the  defendant 
alleges,  that  the  plaintiff  is  her  debtor  on  a  contract  to  purchase 
lime.  The  evidence  as  to  this  contract,  and  the  amount,  quality, 
and  value  of  the  lime  is  conflicting.  But  if  you  are  even  satis- 
fied that  this  contract  was  entered  into,  and  that  plaintiff  would 
be  debtor  to  the  defendant  for  the  amount  of  lime  contracted  for, 
the  plaintiff  alleges  that  it  is  paid  for  by  the  bond  of  $44  of  de- 
fendant, which  has  been  given  in  evidence,  and  which  the  plain- 
tiff does  not  claim  to  recover  in  this  action  of  scire  facias.  [If 
you  find  that  the  plaintiff  was  liable  to  defendant  under  his  con- 
tract to  purchase  lime,  and  this  liability  did  not  exceed  the  $44 
bond,  although  the  plaintiff  does  not  ask  to  recover  it  in  the 
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present  suit,  it  may  be  taken  into  consideration  by  you  as  a 
payment  of  defendant's  claim  for  the  lime.  It  is  not  using  a 
set-off  against  a  set-off,  but  using  a  bond  as  evidence  submitted 
to  you  of  payment  and  satisfaction  of  the  claim  for  lime  given 
in  evidence  by  defendant  as  a  set-off  against  the  other  bond 
secured  by  the  mortgage,  and  which  the  plaintiff  asks  to  recover 
in  the  present  suit.]  Besides  this,  Robert  Warwick,  the  plaintiff, 
has  no  beneficial  interest  in  the  bond  of  ?475  and  interest  which 
is  claimed  in  this  case.  The  mortgage  is  taken  and  suit  brought 
in  his  name,  but  he  is  but  a  trustee  in  whose  name  the  parties 
beneficially  interested  must  bring  suit.  The  interest  of  this  sum 
of  $475  is  payable  to  Ann  and  Mary  Warwick  during  their  lives, 
and  at  their  death  the  principal  to  Hugh  Davis  and  Ellen  Wat- 
son. But  the  bond  of  $44,  which  the  plaintiff  alleges  will  extin- 
guish any  claim  upon  him  arising  out  of  the  lime  contract,  is 
payable  to  the  plaintiff  in  his  own  right." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff  for  $515.  The  case  was  thereupon  removed 
into  this  court,  where  so  much  of  the  charge  of  the  court  below 
as  is  printed  in  brackets  was  assigned  for  error. 

A.  ^  E,  D.  Parker^  for  plaintiffs  in  error,  argued,  1.  That 
the  m.  fa.  was  premature,  inasmuch  as,  under  the  Act  of  As- 
sembly, this  cannot  be  done  until  twelve  months  after  the 
money  secured  by  the  mortgage  is  due,  which  was  not  this  case. 
That,  although  this  limitation  may  be  waived,  the  waiver  must 
clearly  appear  and  not  be  left  to  inference  or  construction: 
Ruling  V.  Drexell,  7  Watts  126 ;  Walker  v.  Tracy,  8  Leg.  Int. 
130.     There  was  no  such  waiver  in  this  mortgage. 

2.  Though  Ann  Glass  cannot  hold  this  land  without  paying 
the  purchase-money,  plaintiff  cannot  enforce  it  or  a  recovery  of 
the  land  by  proceeding  on  the  mortgage.  The  deed  to  her  was 
made  "  subject  to  the  payment  of  a  mortgage  and  two  bonds  of 
even  date  for  $519,  part  of  the  consideration-money.*'  The 
plaintiff's  remedy  was  ejectment.  A  mortgage  is  a  conveyance ; 
and  no  change  in  the  manner  of  conveying  lands  is  made  by  the 
Act  of  1848.  Her  sole  conveyance  is  void :  Shinn  v.  Holmes,  1 
Casey  142 ;  Thorndell  v.  Morrison,  Id.  826 ;  Peck  v.  Ward,  6 
Harris  506 ;  Richards  v.  McClelland,  5  Casey  885. 

3.  The  third  is  included  in  the  foregoing. 

4.  The  bond  for  $44  was  withdrawn  and  not  in  evidence ;  the 
court  below  was  therefore  wrong  in  charging  as  was  done  on  this 
point.  The  proof  on  the  part  of  defendant  in  relation  to  the 
lime  was  only  applicable  to  the  interest  on  the  $475,  and  would 
have  extinguished  it.  If  thus  applied  there  was  no  default  in 
Ann  Glass,  and  the  principal  sum  did  not  become  due.  The 
consideration  of  this  fact  was  withdrawn  from  the  jury. 
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Edmund  S.  Doty^  for  defendant  in  error. — The  second  error 
assigned  may  be  considered  first.  It  is  not  pretended  that  a 
married  woman  can  convey  her  real  estate  by  a  deed  in  which 
her  husband  does  not  join.  But  a  mortgage  is  not  a  conveyance. 
It  is  only  a  security  for  a  debt :  Craft  for  use  v.  Webster,  4  R. 
255 ;  Moore  v.  Shultz,  1  Harris  102 ;  Wilson  et  ah  v.  Shoen- 
berger's  Executors,  7  Casey  295.  Nor  is  it  necessary  that  it 
should  be  created  by  deed.  It  may  be  by  a  written  instrument  not 
under  seal :  Woods  v.  Wallace,  10  Harris  176.  A  mortgage  by 
feme  covert  for  a  debt  due  for  repairs  to  her  real  estate  was  sus- 
tained in  Wightman's  Appeal,  5  Casey  280.  And  it  is  ruled  in 
Patterson  v.  Kobinson,  1  Casey  81,  that  where  a  married  woman 
purchases  real  estate  and  takes  the  deed  in  her  own  name,  she 
may  secure  the  unpaid  purchase-money  by  a  judgment  which  will 
bind  the  property  purchased.  A  mortgage  has  no  other  effect. 
Here  the  deed  to  Ann  Glass  was  made  "subject  to  the  payment 
of  the  mortgage  and  bonds.'* 

Can  she  waive  the  twelve  months'  delay  allowed  by  law  before 
the  issuing  of  a  sou  fa,  f  It  is  said  in  Patterson  v.  Robinson, 
that  she  may  prescribe  such  terms  and  waive  such  privileges  as 
she  thinks  proper  to  prescribe  or  waive,  so  long  as  her  acts  are 
essentially  a  part  of  the  contract  of  sale,  and  bind  nothing  but 
the  property  sold.     See  also  Black  v.  Gal  way,  12  Harris  18. 

Was  the  waiver  sufficient  to  authorize  the  issuing  of  the  %cL 
fa,  f  Had  there  been  a  stipulation  that  the  mortgagee  might 
sue  out  a  bcL  fa,y  &c.,  there  could  be  no  question.  And  the  lan- 
guage employed,  to  wit,  •'  that  the  principal  sum  may  be  collected 
as  if  fully  due,"  would  seem  to  be  quite  as  clear.  There  is  nothing 
left  to  inference  or  construction. 

It  is  intimated  that  the  remedy  was  misconceived.  No  reason 
is  given  why  it  should  have  been  ejectment.  The  deed  having 
been  expressly  "  subject  to  the  payment  of  the  mortgage"  cannot 
change  the  nature  of  the  security  nor  the  remedy  to  enforce  it. 
Besides,  ejectment  is  a  very  inconvenient  remedy,  because  after 
possession  recovered  the  mortgagee  is  still  liable  to  the  equity 
of  redemption  of  the  mortgagor.  And  it  was  mainly  to  cure  this 
mischief  that  the  Act  of  1705  was  passed,  which  gives  a  %cL  fa. 
as  a  substitute  for  the  chancery  remedy  by  bill  of  foreclosure.  It 
has  always  been  held  that  a  %ci,  fa,  will  lie  just  as  if  one  year 
had  expired  from  the  day  "  whereon  the  mortgage-money  ought 
to  be  paid." 

The  bond  of  }44  was  payable  to  Robert  Warwick.  It  was 
independent  of  the  interest  to  Ann  and  Mary ;  and  the  proviso 
in  the  mortgage  waiving  the  limitation  allowed  by  law  had 
respect  to  the  non-payment  of  this  interest ;  nothing  else.  It 
was  totally  immaterial,  as  respects  the  right  of  action,  whether 
the  bond  was  paid  or  not.     Robert  could  make  no  contract  to 
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affect  Ann  and  Mary ;  and  the  court  might,  very  properly,  hare 
instructed  the  jury  to  disregard  it  altogether. 

The  lime  contract  was  between  Barnhard  Glass  and  Robert 
"Warwick.  We  were  seeking  to  recover  the  interest  of  Ann  and 
Mary  in  the  mortgage  made  by  Ann  Glass.  The  defendant 
attempted  to  show  that  they  were  paid  with  lime  got  by  Robert 
from  her  husband.  Our  answer  was,  that  Robert  paid  for 
that  lime  himself,  and  the  jury  found  that  he  had.  What  dif- 
ference whether  he  paid  for  it  with  money  or  with  defendant's 
bond? 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 

LoWRiE,  C.  J. — A  married  woman  bought  land,  received  the 
deed,  and  gave  bonds  and  mortgage  for  a  balance  of  the  pur- 
chase-money, all  in  her  own  name  alone.  This  balance  was  to 
be  paid  at  the  death  of  two  women,  annuitants,  and  during  their 
life  the  interest  was  to  be  annually  paid  to  them,  and  the  bond 
says  that,  on  default  for  six  months  in  paying  the  interest,  the 
principal  "mav  be  collected  as  if  fully  due,"  and  the  mortgage 
recites  this  fully,  and  of  course  the  defeasance  is  that  the  mort- 
gage estate  shall  be  void  on  the  performance  of  the  conditions, 
of  the  bond,  otherwise  not ;  and  the  deed  is  made  subject  to  the 
payments  required  by  the  bond  and  mortgage.  There  was  a 
default  of  more  than  six  months  in  paying  the  interest,  and  im- 
mediately thereafter  this  suit  was  brought  on  the  mortgage. 

In  strict  law  a  married  woman  has  no  power  to  make  any  such 
contracts,  except  when  joined  with  her  husband,  and  it  is  only 
by  way  of  equity  that  they  are  enforced,  and  so  as  to  prevent 
great  injustice.  And  they  are  enforced  rather  according  to  the 
necessities  of  common  justice,  than  according  to  the  terms  of  the 
contract.  If  there  was  nothing  but  the  contract  to  control  the 
case,  we  might  possibly  relieve  Mrs.  Glass,  on  her  paying  up  the 
arrears.  But  it  would  be  great  injustice  to  the  other  parties  to 
put  them  under  the  necessity  of  annually  appealing  to  court  for 
their  little  annuity  of  (28.50.  Since  she  will  not  pay  the  an- 
unity  punctually,  she  ought  to  pay  the  principal,  so  that  the 
annuity  can  be  better  secured  elsewhere.  We  understand  that 
the  meaning  of  the  parties  is  that,  on  the  specified  delay  and. 
default,  the  whole  principal  might  be  at  once  collected  by  suit, 
and  this  suit  is  the  only  one  that  can  be  brought  that  is  available 
for  the  purpose,  and  it  ought  to  avail. 

Judgment  afBrmed.      > 

4  Wr.— 10  ' 
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32  sc  ^  20  Richards  versus  The  Commonwealth  for  the  use  of 
Frill,  Administrator  of  Webner,  deceased. 

Surety  on  Bond  of  Assignee  for  Creditor^  Liability  of — What  Act$ 
of  Creditor  will  relieve  Surety. 

1.  The  mere  omission  of  a  creditor  to  sue  the  principal  debtor,  does  not 
discharge  a  surety;  but  where  the  creditor  has  ttie  means  of  satisfaction, 
either  actually  or  potentially  in  his  hands,  and  does  not  retain  it,  the  surety 
is  discharged. 

2.  A.  became  surety  for  an  assignee  6.,  into  whose  hands  a  distribution 
out  of  the  estate  of  his  assignor  0.  came  for  a  creditor  D.,  who  died  before 
the  account  was  finally  settled ;  afterwards,  B.  himself  made  an  assignment 
for  the  benefit  of  his  creditors,  who  were  paid  in  full  and  a  surplus  returned 
to  the  assignor.  The  administrator  of  tlie  creditor  D.  in  neither  instance 
presented  his  claim  for  pa;fment,  but  afterwards,  brought  suit  against  the 
surety  A.,  for  the  distribution  to  which  he  was  entitled,  under  the  original 
assignment  of  C.  to  6.:  Held^  that  he  was  entitled  to  recoTcr,  notwithstanding 
his  inactivity  and  neglect  in  presenting  his  claim  ;  that  the  creditor  had  not 
the  possession,  actual  ur  potential,  of  the  means  of  satisfaction ;  that  mere 
forbearance  would  not  discharge  the  surety,  who  under  the  law  had  the 
means,  by  notice  to  the  creditor,  to  compel  him  to  collect  the  claim  against 
the  principal  debtor,  and  that  unless  the  surety  had  given  such  notice,  lapse 
of  time,  in  itself,  would  be  no  defence. 

Error  to  the  Common  Pleas  of  Berks  county* 

This  was  an  action  of  debt,  brought  January  21st  I860,  in  the 
name  of  the  Commonwealth,  for  the  use  of  George  R.  Frill,  ad- 
ministrator of  the  estate  of  Ludwig  Webner,  deceased,  against 
Mathias  S.  Richards,  on  a  bond  which  the  defendant  had  exe- 
cuted as  one  of  the  sureties  of  Benneville  Keim,  assignee  of 
Daniel  De  B.  Keim.  The  bond  was  dated  May  Slst  1834,  and 
was  in  the  sum  of  $25,000. 

The  case  was  this: — Benneville  Keim  filed  his  account  as 
assignee,  and  a  report  of  auditors  was  made  January  18th  1845, 
which  was  confirmed  nisu  The  auditor  distributed  $22,566.39 
among  creditors,  the  estate  paying  about  71  per  cent.  To  Lud- 
wig Webner  was  distributed  the  sum  of  $251.62. 

Exceptions  were  filed  February  5th  1845,  by  Benneville  Keim, 
which  were  dismissed  June  27th  1854,  and  the  report  confirmed 
absolutely. 

Ludwig  Webner  died  some  time  before  May  13th  1850.  On 
that  day  letters  of  administration  on  his  estate  were  granted  to 
George  R.  Frill,  the  plaintiff  in  this  suit. 

September  6th  1856,  Benneville  Keim  m^ide  a  general  assign- 
ment, and  his  assignees  gave  the  usual  notice  to  creditors  to 
present  their  claims.  On  the  12th  June  1858,  they  filed  their 
account  in  the  prothonotary's  office,  Berks  county,  of  which  the 
prothonotary  gave  the  usual  notice.  An  auditor  was  appointed 
on  this  account,  who  gave  due  notice  to  creditors  to  present  their 
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claims.  He  made  his  report,  which  was  confirmed  absolutely, 
October  24th  1859,  distributing  the  money  in  the  hands  of 
Benneville  Keim's  assignees.  This  estate  paid  the  creditors  in 
full,  and  left  a  balance  belonging  to  the  assignor,  Benneville 
Keim,  which  was  returned  to  him. 

The  notices  above  mentioned  were  the  usual  publications  in 
newspapers  of  the  county. 

Neither  Webner,  while  he  lived,  nor  the  present  plaintiff,  his 
administrator  after  his  death,  took  any  steps  to  obtain  their 
money.  Nor  had  plaintiff  any  knowledge  of  the  claim  until 
after  October  24th  1855,  when  the  report  of  the  auditor  on  the 
estate  was  confirmed.  This  report  was  subsequently  reversed  by 
the  Supreme  Court,  to  wit,  June  28th  1860.  Benneville  Keim 
was  solvent  until  1856,  more  than  two  years  after  his  account  as 
assignee  of  Daniel  De  B.  Keim  was  confirmed  absolutely,  but  the 
money  was  never  demanded.  This  claim  was  not  presented  to 
his  assignees,  or  laid  before  the  auditor. 

Suit  was  brought,  as  above  stated,  to  recover  the  distributive 
share  of  Webner,  with  interest  from  February  5th  1846. 

On  the  trial,  the  plaintiff  proved  the  assignment  of  Daniel 
De  B.  Keim  to  Benneville,  dated  May  8th  1834.  The  bond  of 
Benneville  Keim,  George  W.  Keim,  and  Mathias  S.  Richards  in 
$25,000,  dated  May  31st  1834,  with  usual  conditions,  approved 
and  filed  June  6th  1834.  Report  of  auditors  on  the  account  of 
Benneville  Keim,  assignee,  &c.,  showing  balance  for  distribution 
of  $22,566.89,  claim  of  Ludwig  Webner  amounting  to  $355.90, 
on  which  there  was  awarded  $251.62,  which  report  was  filed 
January  4th  1845,  and  confirmed  wm.  Exceptions  thereto  filed 
February  4th  1845,  which  were  dismissed  June  27th  1854,  and 
report  absolutely  confirmed. 

Letters  of  administration  to  George  R.  Frill,  on  the  estate  of 
Ludwig  Webner,  granted  May  13th  1850.  Application  for  fi. 
fa.,  in  favour  of  George  R.  Frill,  administrator,  &c.,  against 
Benneville  Keim,  which  was  awarded,  and  returned  nulla  bona, 
January  7th  1860,  and  then  closed  his  case. 

The  defendant  then  offered  to  give  in  evidence  the  assignment 
of  Benneville  Keim,  dated  September  6th  1856 ;  the  notice  of 
his  assignees  to  his  creditors  to  present  their  claims ;  June  12th 
1858,  the  account  of  the  assignees,  as  filed,  and  notice  of  the 
filing  thereof  by  prothonotary  by  publication ;  the  appointment 
of  an  auditor  on  said  account  by  the  court ;  the  notice  of  the 
auditor,  as  published  in  the  papers  for  three  successive  weeks, 
according  to  the  rule  of  court,  of  the  time  and  place  of  the 
meeting  of  the  creditors  before  him ;  and  that  the  plaintiff's 
claim  was  not  presented  before  the  auditors ;  that  distribution 
was  made  by  said  auditor,  paying  in  full  all  the  claims  presented 
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before  him,  and  leaying  a  balance  due  the  assignor,  which  report 
and  distribution  (dated  June  8th  1858)  were  confirmed  by  the 
court,  October  24th  1859,  and  the  moneys  paid  to  said  creditors 
and  to  the  assignor,  according  to  the  report,  and  the  decree  of 
the  court ;  all  which  was  offered  to  make  out  the  defence,  as 
stated  in  the  notice  of  special  matter.  Plaintiff's  counsel  ob- 
jected that  the  evidence  is  immaterial,  and  the  court  sustained 
the  objection. 

The  court  (Hegins,  P.  J.)  instructed  the  jury,  "  that,  under 
the  evidence,  the  plaintiff  was  entitled  to  recover  a  verdict  for 
the  amount  of  the  bond,  and  to  have  his  damages  assessed  for 
^251.62,  with  interest  from  February  5th  1845.^' 

There  was  a  verdict  and  judgment  accordingly;  whereupon 
the  defendant  sued  out  this  writ,  and  assigned  for  error  here  the 
rejection  of  the  evidence  above  mentioned,  and  the  instruction 
given  to  the  jury  by  the  court  below. 

John  Banki  and  John  S.  Richards^  for  plaintiff  in  error,  argued 
that  there  was  such  gross  lache9  on  the  part  of  the  plaintiff  below 
as  to  discharge  the  surety  in  the  assignee  bond :  citing  King  v. 
Baldwin,  17  Johns.  Rep.  392 ;  People  v.  Janssen,  7  Johns.  Rep. 
832 ;  Dehuff  v,  Turbett's  Executors,  3  Yeates  161 ;  Carr  v.  Mil- 
ler's AdmVs.,  8  S.  &  R.  458 ;  Bellas's  use  v.  Haas  et  al,  16  Id. 
252 ;  Potts  V.  Nathans,  1  W.  &  S.  158 ;  Lichtenthaler  v.  Thomp- 
son, 13  S.  &  R.  157 ;  Schuylkill  Bank  v.  Macalister,  6  W.  &  S. 
149. 

Charles  Davis,  for  defendants  in  error. — This  is  a  case  of 
surety  and  not  of  guarantor,  and  a  surety  is  not  discharged  by 
mere  forbearance  to  sue :  Marherger  v.  Potts,  4  Harris  13  ;  John- 
son V.  Chapman,  8  Penna.  Rep.  18.  There  was  no  notice  given 
by  defendant  to  Webner,  nor  to  his  administrator,  requiring  suit 
to  be  brought.  Defendant,  therefore,  is  liable.  See  also  Cope 
V.  Smith,  8  S.  &  R.  112 ;  Gedder  v.  Hawk,  10  Id.  33 ;  1  Watts 
280 ;  Erie  Bank  v.  Gibson,  1  Id.  143 ;  Greenawalt  v.  Kreider,  3 
Barr  264 ;  United  States  v.  Simpson,  3  Penna.  Rep.  439.  Nor 
is  this  case  within  that  class  in  which  the  surety  has  been  held 
discharged,  because  the  creditor  had  the  means  of  payment  in 
his  hands.  The  cases  cited  in  support  of  this  point  are  unlike 
the  present :  Cathcart's  Appeal,  1  Harris  416 ;  Morrison  v.  Hart* 
man,  2  Id.  55,  look  to  some  active  interference  on  the  part  of 
the  creditors,  and  sustain  the  principle  that  mere  supineness  will 
not  discharge  a  surety.  See  also  Brubaker  v.  Okeson,  12  Casey 
619 ;  Bank  v.  Klingensmith,  7  Watts  623. 

It  is  not  the  policy  of  the  law  to  relieve  sureties  from  their 
obligations  in  the  absence  of  some  positive  act  or  declaration  of 
the  creditor  detrimental  to  the  surety's  interest. 
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If  the  plaintiff  did  nothing  for  defendant's  benefit,  defendant 
might  have  done  something  for  himself.  The  principle  we  rely 
on  ought  to  apply  strongly  in  cases  like  this,  where  the  creditor 
is  not  consulted  in  the  selection  of  the  assignee  or  his  sureties. 
Even  if  the  assignment  of  Bonneville  Keim,  and  the  possession 
of  assets  by  his  assignees  to  pay  his  debts,  be  considered  a  judi- 
cial proceeding,  and  equivalent  to  money  in  the  hands  of  a  sheriff 
for  creditors,  plaintiff  would  not  have  been  obliged  to  resort  to 
it.  One  lawsuit  is  enough,  and  equity  will  not  require  a  creditor 
to  follow  his  claim  through  two  sets  of  assignees. 

The  opinion  of  the  court  was  delivered,  July  26th  1861,  by 

Woodward,  J. — The  main  proposition  of  law  for  which  the 
plaintiff  in  error  contends  may  be  conceded  without  necessarily 
reversing  this  judgment.  That  proposition  may  be  stated  thus : 
That,  whilst  mere  omission  of  a  creditor  to  sue  the  principal 
debtor  does  not  discharge  a  surety,  yet  when  the  creditor  has  the 
means  of  satisfaction  either  actually  or  potentially  in  his  hands, 
and  does  not  choose  to  retain  it,  the  surety  is  discharged.  What 
it  is  to  have  the  means  of  satisfaction  actually  or  potentially  in 
hand,  must  be  gleaned  from  the  cases.  Thus  the  levy  of  B,fi,  fa. 
on  personal  goods  of  the  debtor,  as  in  Commonwealth  v.  Miller's 
Adm'rs.,  8  S.  &  R.  457,  and  in  Bellas  v.  Haas,  16  Id.  252,  was 
to  possess  the  means  of  satisfaction,  and  a  release  of  the  levies 
worked  a  discharge  of  the  sureties.  So  when  the  surety  applies 
to  the  creditor,  and  apprises  him  of  any  legal  means  of  recover- 
ing his  debt,  and  he  declines,  upon  demand  made,  to  pursue  it, 
whereby  the  opportunity  of  being  paid  is  lost,  the  surety  is  dis- 
charged :  Lichenthaler  w.  Thompson,  13  S.  &  R.  157.  Or  if  suit 
be  brought  by  the  creditor  which  might  result  in  satisfaction,  but 
is  discontinued  against  the  consent  of  the  surety,  as  in  Bank  v. 
McAllister,  6  W.  &  S.  149,  the  surety  is  released. 

These  are  instances  of  the  actual  or  potential  possession  of 
the  means  of  satisfaction  in  the  hands  of  a  creditor, — but  was 
there  anything  of  this  sort  in  the  case  before  us  ? 

The  plaintiff  in  error,  defendant  below,  was  the  surety  of 
Bonneville  Keim,  the  assignee  of  Daniel  De  B.  Keim.  Ludwig 
Webner  was  the  creditor  of  the  assignor.  The  assignee  having 
filed  his  account  of  the  trust,  an  auditor  reported  distribution  of 
71  per  cent,  to  the  creditors  on  the  18th  of  January  1845.  Ex- 
ceptions were  filed  to  his  report,  which  were  not  dismissed,  and 
the  report  absolutely  confirmed  until  the  27th  of  June  1854, 
before  which  time  Webner  had  died,  and  Frill  had  become  his 
administrator.  His  distributive  share,  according  to  the  auditor's 
report,  was  J251.62. 

Now,  the  excuse  of  the  administrator  for  not  claiming  prompt 
payment  of  this  sum  is,  that  he  had  no  knowledge  of  the  debt. 
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Be  it  that  this  is  an  insufficient  excuse — that  it  was  his  duty  to 
know  the  assets  of  his  decedent — and  that,  as  standing  in  the 
shoes  of  the  dead  man,  he  shall  be  presumed  to  have  known,  what 
then  is  the  case  more  than  mere  indulgence  of  a  debtor,  which, 
according  to  all  the  authorities,  never  discharges  the  surety. 

In  what  sense  can  it  be  said  the  administrator  had  the 
means  of  satisfaction,  either  actual  or  potential,  in  his  hands  ? 
The  debt  was  against  Daniel  Keim.  He  assigned  the  means 
of  paying  it  to  Benneville  Keim.  Richards,  as  the  surety  of 
Benneville,  promised  that  he  should  faithfully  apply  those  means. 
The  assignee's  possession  was,  as  between  the  debtor  and  creditor, 
the  possession  of  the  debtor  rather  than  of  the  creditor.  The 
debtor  appointed  the  assignee,  and  though  he  became  trustee  for 
the  creditors,  it  was  a  trust  created  and  limited  by  the  debtor 
for  his  own  benefit.  Benneville  Keim  and  his  sureties  were  sub- 
stituted for  Daniel  Keim.  The  assets  of  Daniel  were  in  their 
legal  and  their  actual  possession.  But  the  creditor  might  have 
obtained  payment  by  calling  for  his  money.  It  was  set  apart 
and  ready  for  him,  and,  though  actually  in  the  hands  of  the 
assignee,  it  could  be  had  for  the  asking.  Grant  that  this  was 
extraordinary  and  unreasonable  inaction  on  the  part  of  the  cred- 
itor, it  was  not  possession  actual  or  potential  of  the  means  of 
satisfaction,  and  thus  the  main  proposition  of  counsel  fails  of  its 
application. 

But  would  not  such  inactivity  discharge  the  surety?  No; 
because  the  rule  is  well  settled  that  mere  forbearance,  however 
prejudicial  to  the  surety,  will  not  discharge  him.  It  is  his  pecu- 
liar business  to  judge  of  the  danger  to  be  apprehended  from 
delay,  and  to  quicken  the  creditor,  where  occasion  requires  it, 
in  the  way  known  to  the  law ;  in  default  of  which  the  loss  incur- 
red is  necessarily  to  be  tittributcd  to  his  own  supineness:  3  Penna. 
Rep.  439. 

But  there  is  another  chapter  to  this  case.  On  the  6th  Sep- 
tember 1856,  Benneville  Keim  made  a  general  assignment  for 
the  benefit  of  his  creditors.  The  assignees  gave  the  usual  notice 
to  creditors  to  present  their  claims.  On  the  12th  June  1858,  the 
assignees  filed  their  account,  which  was  referred  to  an  auditor^ 
who  made  a  report,  which  was  confirmed  absolutely  on  the  24tli 
October  1859,  distributing  the  money  in  the  hands  of  the  as- 
signees, which  paid  the  creditors  in  full,  and  left  a  balance  for 
the  assignor,  Benneville  Keim,  which  was  paid  over  to  him. 

Here  there  was  a  good  chance  for  the  administrator  to  get  his 
decedent's  debt  paid.  Wobner's  claim  had  become  a  debt  of 
Benneville  Keim.  His  estate  was  ample  to  pay  it,  and  was  in 
process  of  liquidation  for  payment  of  all  his  debts.  Frill  had 
only  to  come  in  and  receive  his  money  at  the  hand  of  the  assignee 
of  Benneville  Keim.    He  neglected  to  do  it.    Was  this  the  rele&se 
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of  a  potential  satisfaction,  like  the  staying  of  hfi.fa.j  or  the 
discontinuance  of  a  suit  ?  We  cannot  think  so.  For  the  reasons 
before  given,  we  consider  it  mere  indulgence — ^unreasonable  inac- 
tion— which  the  surety  ought  to  have  quickened  into  activity  by 
notice  to  the  creditor.  He  knew,  or  had  the  means  of  knowing, 
that  his  principal  had  not  paid  the  Webner  debt.  It  was  negli- 
gence in  him  to  stand  by  and  see  the  estate  of  his  principal 
scattered  without  providing  for  this  ascertained  claim,  or  giving 
the  creditor  notice  to  secure  it.  The  utmost  he  can  impute  to 
the  creditor  is  inaction,  not  release  of  anything  in  possession — 
and  the  cure  for  inaction  was  in  the  surety's  own  will.  When- 
ever he  chose  to  require  the  creditor  to  move,  the  creditor  would 
have  been  obliged  to  put  himself  in  motion,  and  further  inacti- 
vity would  have  discharged  the  surety.  But  until  he  gave  the 
word,  and  he'  never  gave  it,  he  acquired  no  legal  defence,  from 
lapse  of  time,  to  the  plaintiff's  claim. 

The  judgment  is  affirmed. 

Thompson,  J.,  dissented. 

Strong,  J.,  took  no  part,  having  been  of  counsel  in  the  case. 
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I^arol  Evidence  of  Contents  of  Lost  Records,  when  admissible. — Decree        ^0  qq  593 
of  Divorce  not  to  he  reversed  Collaterally. — Evidence  of  Fraud  not 
admissible^  if  CoUusioe. — Divorce,  when  a  Bar  to  Dower. 

1.  Evidence  of  the  contents  of  lost  portions  of  the  record  is  admissible  after 
their  existence  and  loss  have  been  proved. 

2.  A  wife  obtained  a  decree  of  divorce  A.  V.  M.  from  her  husband, 
on  the  ground  of  adultery,  having  herself  procured  the  issuing  of  the 
Bubpoena,  but  twelve  days  before  the  ensuing  term.  After  more  than  seven 
years,  on  the  death  of  her  husband,  she  endeavoured  to  avoid  the  decree  on 
the  ground  of  irregularity,  and  demanded  dower  in  her  husband's  estate. 
Held,  that  she  was  estopped  by  her  own  acts,  and  that  the  decree  of  the  court 
having  jurisdiction  botn  of  the  cause  of  action,  and  the  parties,  was  not  void, 
bat  only  voidable  if  taken  in  time  by  a  party  who  had  a  right  to  object. 

3.  Evidence  is  not  admissible  on  the  part  of  the  demandant,  that  there  was 
fraud  in  obtaining  the  decree,  in  that  the  application  for  divorce  was  collusive. 
2^emo  aUegans  suam  turpitudinem.  The  principle  of  estoppel  applies,  though, 
-without  reference  to  the  decree  of  divorce,  she  oould  mase  out  a  primd  facie 
case  for  dower. 

4.  It  was  not  error  in  the  oourt  to  charge  the  jury,  that  there  having  been 
&  decree  of  divorce  from  the  bonds  of  matrimony,  which  remained  unreversed 
and  unappealed  from,  the  demandant  was  not  entitled  to  dower  in  the  real 
estate  of  the  decedent. 

Error  to  the  Common  Plea«  of  Berk$  county. 

This  was  an  action  of  dower  unde  nihil  habety  brought  to  April 
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Term  1858,  by  Sarah  Miltimore,  widow  of  John  N.  Miltimore, 
deceased,  against  Ebenezer  Miltimore  and  William  De  Borbon. 
The  plaintiff  declared  for  one-half  of  two  individual  thirds  in  a 
lot  of  ground  on  the  corner  of  Fifth  and  Penn  streets,  in  the  city 
of  Reading,  to  which  defendants  pleaded  ne  unque  sieste  que  dower. 

The  case  was  this : — John  N.  Miltimore  and  Sarah  Miltimore 
were  married  in  1822.  In  1841  he  became  the  owner  of  one- 
third  of  the  above-mentioned  premises,  and  in  1852  became  the 
owner  of  another  third  part  thereof. 

In  1849,  Sarah  Miltimore  applied  for  a  divorce  from  the  bonds 
of  matrimony,  on  the  ground  of  adultery ;  and  on  the  17th  of 
August,  a  divorce  as  prayed  for  was  decreed.  About  this  time 
Mrs.  Miltimore  left  Beading,  where  she  and  her  husband  had 
been  living,  and  did  not  return  until  after  her  husband's  death, 
which  occurred  in  1856. 

On  the  17th  of  April  1856,  John  N.  Miltimore  conveyed  his 
undivided  two-thirds  of  the  property  to  Ebenezer  Miltimore, 
who  then  held  it  in  common  with  William  De  Borbon. 

This  action  was  then  brought,  and  issue  joined  as  above  stated. 
•  On  the  trial,  the  plaintiff  proved  her  marriage  in  1822  to  John 
N.  Miltimore ;  his  title  to  the  real  estate  mentioned  in  the  writ ;  his 
conveyance  to  Ebenezer  Miltimore ;  the  death  of  John  N.  Milti- 
more, and  rested. 

The  defendants  produced  in  court  the  docket  entry  of  the  pro- 
ceedings in  divorce  to  August  Term  1849,  No.  193,  by  Sarah 
Miltimore,  by  her  next  friend,  against  John  N.  MiltimorOi 
and  proved  that  diligent  search  had  been  made  by  the  pro- 
thonotary  a^d  officers  of  the  court  for  the  papers  in  the  action, 
and  that  they  could  not  be  found,  which  fact  was  also  admitted 
by  plaintiff's  counsel. 

They  then  called  witnesses,  who  proved  that  a  petition  was  pro- 
pared  in  the  usual  form  for  divorce  on  the  ground  of  adultery, 
signed  and  sworn  to  by  Mrs.  Miltimore,  and  presented  to  the 
court — that  a  subpoena  was  awarded,  served  and  returned,  in- 
terrogatories filed,  witnesses  examined  on  the  part  of  the  libel- 
lant  in  the  presence  of  the  parties  or  their  counsel,  and  the 
testimony  returned  to  court,  and  then  offered  in  evidence  the 
docket  entry  above  mentioned.  This  was  objected  to  by  plain- 
tiff's counsel,  because  it  was  not  a  record  of  the  proceedings,  and 
because  the  face  of  the  docket  entry  shows  the  proceedings  to 
be  coram  non  judice.  The  court  below  (Hkgins,  P.  J.)  over- 
ruled the  objection,  and  admitted  the  evidence ;  which  was  the 
first  error  assigned. 

The  docket  entry  showed  that  a  petition  was  presented  July 
18th  1849,  returnable  to  August  Term  1849,  and  that  the  decree 
of  divorce  was  made  on  the  20th  of  August  1849.  The  costs 
were  paid  by  John  N.  Miltimore. 
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WTien  the  defendants*  case  had  been  closed,  the  plaintiff  offered 
to  prove  that  the  f»aid  John  N.  Miltimore  committed  the  adultery 
set  forth  and  charged  in  the  petition  for  a  divorce  for  the  pur- 
pose of  furnishing  evidence  to  procure  the  divorce,  and  to  de- 
fraud the   plaintiff  of  her   dower   and   of  her  portion  of  the 
personal   property,    and   arranged   with    the   witnesses   to   the 
adultery  to  testify  to  the  fact  before  the  commissioner  in  the 
divorce;  that  he  coerced  the  plaintiff  to  sign  the  petition  and  to 
make  the  affidavit,  by  a  system  of  oppression,  cruel  and  insulting 
treatment,   as  well  by  himself  as  by  the  family  of  Ebenezer 
Miltimore,  with  whom  they  then  resided,  and  to  whom,  after  the 
divorce,  he  conveyed  all  his  real  estate,  and  assigned  and  trans- 
ferred all  his  personal  property  and  effects,  between  the  date  of 
the  divorce  and  the  time  of  his  death,  without  any  consideration 
or  value  therefor;  that  the  said  John  N.  Miltimore  employed 
the  counsel  for  the  libellant  and  for  himself,  and  paid  their  fees 
as  well  as  all  the  costs  and  expenses ;  and  that  the  defendant, 
Ebenezer  Miltimore,  knew  of,  and  aided  and  assisted  in  the 
scheme  of  procuring  the  divorce   aforesaid,  to   invalidate    the 
divorce ;  and  to  show  that  it  was  obtained  by  fraud,  coercion, 
and  compulsion,  and  against  public  policy  and  good  morals,  and 
in  violation  of  the  domestic  relation  between  husband  and  wife. 
The  court  rejected  the  evidence,  which  was  the  subject  of  the 
second  assignment  of  error. 

The  plaintiff's  counsel  requested  the  court  to  instruct  the  jury 
that  the  decree  of  divorce  being  founded  upon,  and  on  account 
of  the  adultery  of  the  husband,  it  does  not  bar  the  wife's  dower, 
and  prevent  her  from  recovering  in  this  action. 

The  court  below  refused  so  to  instruct  the  jury,  and  charged 
that  under  all  the  evidence  in  the  case,  the  plaintiff  was  not 
entitled  to  recover;  which  was  the  subject  of  the  third  assign- 
ment of  error. 

There  was  a  verdict  and  judgment  for  defendants,  whereupon 
the  case  was  removed  into  this  court  by  the  plaintiff,  by  whom 
the  ruling  of  the  court  below  on  the  question  of  evidence  above 
mentioned,  and  the  refusal  of  the  court  to  instruct  the  jury  as 
requested,  were  relied  on  as  ground  for  reversing  the  judgment 
entered  in  the  action. 

Jacob  Hoffman^  for  plaintiff  in  error,  argued  that  the  docket 
entry  of  the  proceedings  in  the  divorce  case  was  improperly 
admitted  in  evidence.  It  was  not  a  record,  but  an  imperfect 
abstract  of  the  proceedings ;  nor  were  the  contents  sufficiently 
proved  to  justify  its  admission.  The  defendant  might  have  had 
the  record  supplied  and  restored  on  application  to  the  court. 
The  proceedings  were  coram  non  judice.  Cases  of  divorce  are 
cognisable  in  the  Ecclesiastical  Courts  only,  and  not  in  the  Corn- 
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mon  Pleas,  except  so  far  as  given  by  statute.  The  Act  of  March 
13th  1815  restricts  the  power  of  a  judge  to  grant  a  Bubposna  ia 
vacation  to  applications  made  thirty  days  before  the  next  term. 
In  this  case  it  was  made  July  18th  1849,  only  twelve  days  before 
the  next  term,  and  the  final  decree  within  thirty  days  from  the 
application :  see  Tatem  v.  Jones,  8  Harris  398 ;  Dundas  v.  Blan- 
due,  4  Rawle  463 ;  Dorsey  v.  Dorsey,  7  Watts  349 ;  Wicks  v. 
Caulk,  5  Harris  &  Johnson  36 ;  Voorheos  v.  Bank  United  States, 
10  Peters  449. 

The  evidence  offered  to  invalidate  the  divorce  should  have  been 
admitted  under  the  ruling  of  this  court  in  Mitchell  v.  Kintzer,  5 
Barr  216,  and  because  defendant's  case  had  been  made  out  by  the 
use  of  the  record  of  divorce.  It  was  introduced  by  the  defendant, 
and  plaintiff  had  a  right  to  assail  it :  Evans  v.  Dravo,  12  Harris 
62;  Swan  v.  Scott,  11  S.  &  R.  155;  Lansdale*s  Estate,  5  Casey 
407;  Krupp  v.  SchoU,  10  Barr  193.  A  wife's  dower  is  not 
barred  by  a  decree  of  divorce  where  the  cause  of  divorce  is 
founded  on  the  adultery  of  the  husband :  Goodwin  v,  Goodwin,  4 
Day  343. 

Henry  W,  Smithy  for  defendants. — The  first  assignment  of 
error  is  disposed  of  by  the  ruling  of  this  court  in  Farmers*  Bank 
of  Reading  v.  Gilson,  6  Barr  51 ;  Loughry  v.  McCuUough,  1  Barr 
603 ;  Harvey  v.  Thomas,  10  Watts  63-67. 

The  decree  of  divorce  made  on  the  application  of  plaintiff,  on 
the  ground  of  adultery,  cannot  be  avoided  collaterally,  because 
of  the  irregularities  alleged,  where  both  parties  appeared  and 
neither  objected  to  them  at  the  time,  and  especially  after  a  silence 
of  six  years,  and  the  death  of  the  husband ;  nor  can  it  be  done 
on  account  of  the  alleged  fraud,  in  which  she  must  have  been  a 
principal  actor :  see  Morris  v.  Galbreath,  8  Watts  166 ;  Hoffman 
v.  Costar,  2  Whart.  453;  Meadows  and  Lady  Francis  v.  The 
Duchess  of  Kingston,  Ambler  756,  761,  762 ;  Addison's  Reports 
48;  2  Yeates  340,  341;  8  Watts  166;  Allen  v.  McClellan,  2 
Jones  328 ;  Jones  v.  Jones,  Id.  350. 

In  Pennsylvania,  a  divorce  a  vinculo  obtained  by  husband 
against  wife  destroys  the  marriage  as  if  it  had  never  existed,  as 
effectually  as  death:  2  Barr  471,  472;  Clark  v.  Clark,  8  W.  & 
S.  87.  See  also  1  Co.  Litt.  32  a;  Bishop  on  Marriage  and 
Divorce,  §  660-661;  Boyd's  Appeal,  2  Wright  241. 

The  opinion  of  the  court  was  delivered,  July  25th  J861,  by 
Thompson,  J. — The  first  question  for  our  consideration  is,  the 
admissibility  of  evidence  of  the  contents  of  certain  lost  portions 
of  the  record.  Their  existence  and  loss  are  proved,  and,  after 
the  cases  of  Harvey  v.  Thomas,  10  Watts  63,  Loughry  v.  McCul- 
lough,  1  Barr  503,  The  Farmers'  Bank  of  Reading  v.  Gilson,  6 
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Barr  51,  and  cases  since,  this  is  not  an  open  question.  The 
testimony  was  unquestionably  competent.  The  existence  of  the 
power  in  the  courts  to  supply  lost  records,  does  not  interfere  with 
the  rule  of  evidence  which  admits  proof  of  contents.  The  loss 
may  not  be  discovered  until  the  trial  is  progressing.  There 
would  be  no  time  then  to  file  a  bill  in  the  chancery  side  of  the 
court  to  perpetuate  the  proof  necessary  for  a  foundation  from 
which  to  supply  the  record.  And  it  might  be  disastrous  to  one 
or  other  of  the  parties  to  delay  the  cause  for  such  a  purpose.  It 
IS  important  that  the  power  to  supply  records  should  exist,  for 
it  might  be  necessary  to  exemplify  them,  and  this  could  not  be 
done  when  there  had  been  a  loss  of  a  portion,  until  after  they 
had  been  supplied. 

The  question  is  somewhat  irregularly  raised  under  this  same 
exception  as  to  the  validity  of  the  decree  of  divorce  between  the 
plaintiff  and  her  husband.     It  was  alleged  to  be  void  because  the 
plaintiff  herself  caused  and  procured  the  subpoena  to  be  issued  in 
vacation,  and  but  twelve  days  before  the  ensuing  term ;  whereas 
the  Act  of  Assembly  requires  the  interval  to  be  at  least  thirty 
days.     This  is  a  novel  objection  to  come  from  the  complainant 
in  that  proceeding,  after  a  decree  in  her  favour,  acquiesced  in 
and  acted  upon  by  her  for  more  than  seven  years,  and  until  after 
her  husband's  death.     But  we  will  not  estop  her  for  this  reason 
only,  for  a  better  exists,  which  is,  that  this  did  not  render  the 
decree  void,  but  only  voidable,  if  taken  in  time  and  by  a  party 
who  had  a  right  to  object.     Where  there  is^o)jurisdiction  of  the 
parties,  and  of  the  subject-matter  of  the  controversy,  the  judg- 
ment or  the  decree  of  the  court  on  it  is  never  void,  but  only  void- 
able where  irregular.     When  the  jurisdiction  does  not  exist,  and 
usurpation  takes  its  place,  then  all  the  acts  of  the  tribunal  are 
void  '*  and  of  none  effect,"  and  may  be  so  treated  in  any  col- 
lateral proceeding :  Voorhees  v.  Bank  of  the  United  States,  10 
Peters  449 ;  Phillips's  Appeal,  10  Casey  489.    Where  there  is  no 
jurisdiction  there  is  no  authority  to  pronounce  judgment,  and 
consequently  a  judgment  so  entered  is  so  but  in  form  and  simili- 
tude, and  has  no  substance,  force,  or  authority.     Here  the  court 
was  one  of  general  jurisdiction.     To  it  belonged  the  right  by 
statute  to  entertain  proceedings  and  make  decrees  in  divorce. 
It  also  had  jurisdiction  of  the  parties.     The  decree,  therefore, 
entered  could  only  be  reversed  for  error  by  a  direct  proceeding 
for  that  purpose,  and  not  collaterally :  Blamire  v.  The  Charles 
Carter,  4  Co.  328 ;  Wharton  v.  Sexton,  4  Wh.  606 ;  Tolme  t;. 
Thompson,  2  Peters  169;  Elliot  v.  Peirsol,  1  Id.  840;  United 
States  v.  Arredando,  6  Id.  729 ;  Voorhees  v.  Bank  of  the  United 
States,  10  Id.  supra.     These  cases  are  not  cited  as  evidence  of 
the  doctrine  herein  asserted,  that  the  decrees  of  a  court  of  com- 
petent jurisdiction  cannot  be  set  aside  for  error  in  a  collateral 
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proceeding — that  is  an  elementary  principle — but  to  illustrate 
the  doctrine  by  exhibiting  the  futility  of  the  attempt  when  made. 

The  second  assignment  of  error  is  upon  the  rejection  of  the 
evidence  to  show  fraud  in  the  obtaining  the  decree,  or  rather 
that  the  demandant's  application  for  a  divorce  was  collusive,  and 
the  proof  of  the  same  character.  "  Nemo  allegans  9uam  turptttt- 
dincm*  is  a  maxim  of  the  law  which  forbids  such  an  attempt. 
It  would  be  a  monstrous  doctrine  to  permit  parties  to  tamper 
with  judicial  proceedings  in  such  a  manner.  To  initiate  them, 
carry  them  through,  act  upon  them  as  valid,  and  afterwards 
allege  that  they  were  hired,  coaxed,  or  maltreated  into  becoming 
parties  to  the  fraud,  and  seek  to  invalidate  them  in  a  collateral 
proceeding  by  a  plea  of  fraud ;  that  is  what  cannot  be  done : 
Braddee  v.  Brownfield,  4  Watts  474;  Evans  v.  Dravo,  12 
Harris  62.  I  cannot  see  that,  because  the  plaintiff  can  make 
out  a  primd  facie  case  for  dower,  without  reference  to  the  decree 
in  question,  that  the  principle  of  estoppel  is  not  to  apply.  To 
hold  this  would  be  to  hold  that,  because  a  man  could  make 
out  a  primd  facie  title  to  a  tract  of  land,  he  would  not  be  estopped 
by  his  own  deed  of  conveyance  of  it  to  the  defendant.  This  is 
not  to  be  thought  of.  Could  he  in  such  a  case  set  up  his  own 
fraud  to  invalidate  his  own  deed  ?  The  case  last  cited  settles 
this  against  any  such  attempt.  We  need  not  discuss  another 
aspect  in  which  this  question  has  been  spoken  to,  namely,  whether 
for  fraud  an  innocent  party  to  such  a  decree  might  impeach  it 
collaterally.     The  case  does  not  require  it. 

The  last  specification  of  error  is  to  the  charge,  namely,  that 
there  having  been  a  decree  of  divorce  from  the  bonds  of  matri- 
mony, which  remains  unreversed,  although  the  cause  was  adul- 
tery, the  demandant  was  not  entitled  to  dower.  Our  Act  of 
Assembly  defines  the  consequences  of  a  divorce,  whether  a  vin- 
culo matrimonii  or  a  mensa  et  thoro.  In  the  former  case,  the 
statute  provides  that  "  after  such  sentence  nullifying  or  dissolving 
the  marriage,  all  and  every  the  duties,  rights,  and  claims  accru- 
ing to  cither  of  the  said  parties,  at  any  time  thereafter,  in  pur- 
suance  of  said  marriage^  shall  cease  and  determine,  ^c.**  There 
is  no  exception  in  consequence  of  the  cause.  The  only  dis- 
tinction as  a  consequence  of  a  divorce  a  vinculo,  between  adul- 
tery as  a  cause  and  any  other,  is  the  provision  that  the  guilty 
party,  on  being  freed,  shall  not  marry  his  or  her  paramour  during 
the  life  of  the  former  husband  or  wife.  In  Scotland  the  pro- 
hibition is  unlimited :  Poynter  on  Marriage  and  Divorce  178. 
With  this  restriction,  the  effect  of  a  divorce  IVom  the  bonds  of 
matrimony  with  us,  is  said  to  be  the  same  as  in  case  of  death  :  2 
Barr  471;  4  Comst.  95.  It  works  an  entire  separation.  The 
case  of  Goodwin  v,  Goodwin,  4  Day  343,  has  no  bearing.  In 
-England,  adultery  was  not  cause  of  divorce  a  vinculo.     It  onlv 
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gospended  the  marital  relations,  and  a  decree  upon  such  proof  is 
a  mensa  et  tkoro^  and  generally,  if  not  always,  followed  by  an 
allowance  of  alimony.  It  is  an  axiom  of  the  English  law,  that 
the  marriage  contract  is  indissoluble,  A  decree  of  a  vinculo 
matrimonii  is,  therefore,  only  pronounced  there  for  some  canoni- 
cal or  legal  disability  existing  anterior  to  the  contract. 
We  see  no  error  in  this  record,  and  the  judgment  is 

Affirmed. 


Dyer  &  Co.  verstis  Walker  &  Howard.  

Forfeiture  of  Charier  not  to  be  tried  CoUateraUy. — Equitable  Estoppel. 

1.  On  the  trial  of  an  action  of  assumpsit  by  plaintiffs,  who  were  owners  of 
a  tampike  road,  against  a  defendant  for  tolls  doe  for  the  use  of  the  road,  a 

eea  involving  a  forfeiture  or  invalidity  of  the  charter  is  demurrable,  or  may 
I  treated  as  a  nullity  by  the  court.  The  violation  of  a  charter  of  incorpora- 
tion, cannot  be  made  the  subject  of  a  judicial  investigation  in  a  collateral 
suit. 

2.  Where  the  defendants  had  used  the  road,  and  had  contracted  to  pay  for 
such  use,  there  being  no  other  claimants  for  the  tolls,  they  are  in  >  equity 
estopped  from  setting  up  defects  in  the  plaintiff's  title,  or  the  charter  if  there 
were  any ;  and  they  are  liable  to  pay  for  the  use  of  the  road,  if  not  prevented 
from  using  it,  by  the  defects  alleged. 

Error  to  the  Common  Pleas  of  Somerset  county. 
This  was  an  action  of  assumpsit,  brought  November  10th  1858, 
by  John  Walter  and  James  Howard,  in  right  of  the  Somerset 
and  Conemaugh  Turnpike  Company,  against  William  Dyer  & 
Company. 

The  summons  was  served  "by  copy  on  McStern,  William 
Dyer*8  clerk,  December  3d  1858.  By  the  aflSdavit  of  McStern, 
it  appeared  that  at  the  time  of  service  he  was  not  acting  as  clerk 
or  agent  for  Dyer  &  Co.,  though  he  had  formerly  heen  em- 
ployed in  that  capacity,  and  was  retained  for  the  purpose  of 
collecting  rents  for  them  on  commission.  On  the  9th  of  February 
1859,  Messrs.  Hugus  and  Kimmel,  for  defendants,  moved  to 
quash  the  writ,  which  was  refused  by  the  court. 

The  plaintiff  declared  for  tolls  due  from  the  defendant  to 
them  for  the  years  1855,  *56,  '57,  and  '58,  in  right  of  the  Somer- 
set and  Conemaugh  Turnpike  Road  Company,  a  part  of  which 
Toad  they  claimed  to  own  and  hold,  admitting  their  liability  to 
keep  the  same  in  repair ;  to  which  the  defendants  pleaded,  that 
they  did  not  promise  to  pay,  &c.,  &c.,  and  also  that  plaintiffs 
had  no  right  to  collect  and  receive  tolls  on  said  road,  because  no 
commissioners  were  ever  appointed  to  examine  it,  nor  any  license 
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granted  by  the  governor.  This  was  answered  by  a  general  re- 
plication to  both  pleas,  and  rejoinder  by  the  defendants. 

The  testimony  disclosed  in  substance  the  following  facts,  viz. : 
That,  the  Somerset  and  Conemaugh  Turnpike  Company  being 
insolvent  and  their  road  unfinished,  an  Act  of  Assembly  was 
passed,  April  8th  1851,  authorizing  any  of  the  judgment-creditors 
of  the  company  to  issue  a  writ  of  fieri  facias  on  any  judgment 
then  of  record  in  the  Common  Pleas  of  Somerset  county,  to  sell 
the  road  to  the  highest  bidder. 

On  the  18th  of  July  1851,  Daniel  Baird  recovered  judgment 
against  the  company  before  a  justice  of  the  peace,  on  which  a 
fi.  fa.  was  sued  out,  the  road  sold  to  Isaac  Kauffman,  under 
whom,  by  sundry  conveyances,  John  Walter  and  James  H. 
Howard,  the  plaintiffs  in  this  action,  became  the  owners  of  about 
twelve  miles  of  the  road,  to  wit,  from  Jennerville  to  the  Jackson 
House.  The  defendants  carried  on  the  Somerset  Furnace  for  some 
years,  passing  and  repassing  through  two  of  the  gates  of  the  road, 
under  an  alleged  agreement,  that  the  teams  of  defendants  were 
not  to  be  stopped  at  every  trip,  but  that  an  account  should  be 
kept,  and  the  whole  amount  paid  by  the  defendants.  This  was  done, 
until  their  tolls  amounted  to  $236.27,  to  recover  which  this  suit 
was  brought.  When  the  writ  was  issued  the  defendants  lived  in 
Pittsburgh,  having  closed  their  operations  at  the  furnace  about  a 
year  before,  and  it  was  served  on  Mr.  McStern,  as  above  stated. 

The  12th  section  of  the  company's  charter  provided  : — "  That 
as  soon  as  the  president,  managers,  and  company  shall  have 
perfected  the  said  road  for  the  distance  of  five  miles  aforesaid, 
and  also  when  they  shall  have  completed  each  succeeding  section 
of  five  miles,  likewise  when  the  remainder  shall  be  finished,  they 
shall  give  notice  thereof  to  the  governor,  who  shall  thereupon 
appoint  three  disinterested  persons  to  view  and  examine  the 
same,  and  to  report  to  him  in  writing,  whether  the  said  road  is 
so  far  executed  in  a  masterly  and  workmanlike  manner,  accord- 
ing to  the  true  intent  and  meaning  of  this  act,  and  if  their  report 
shall  in  either  case  be  in  the  affirmative,  then  the  governor  shall, 
by  license  under  his  hand,  and  the  lesser  seal  of  this  Common- 
wealth, permit  the  said  president,  managers,  and  company  to 
fix  and  erect  so  many  gates,  or  turnpikes,  upon  and  across  the 
said  road,  as  will  be  necessary  and  sufficient  to  collect  the  tolls 
and  duties  hereinafter  granted  to  the  said  company,  from  all 
persons  travelling  on  the  same  with  horses,  cattle,  sheep,  swine, 
carriages,  &c.*' 

The  defendants  requested  the  court  to  charge  the  jury,  that 
the  plaintiffs  having  failed  to  prove  the  appointment  of  commis- 
sioners by  the  governor  to  view  the  road,  &c.,  as  the  charter 
directed,  and  also  that  a  license  had  issued  from  the  governor 
authorizing  the  company  to  collect  tolls,  they  cannot  recover- 
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The  court  below,  after  stating  the  main  facts  of  the  case, 
charged  the  jury  as  follows : — 

"  It  will  be  for  the  jury  to  say,  whether  such  an  arrangement 
and  agreement  existed  as  is  alleged  between  Dyer  and  the  plain- 
tiffs through  their  gate  keepers,  that  the  teams  of  the  defendants 
were  not  to  be  stopped,  and  that  they  would  pay  the  amount  of 
tolls  charged;  and  if  they  come  to  the  conclusion  that  such  was 
the  agreement,  and  that  this  sum  claimed  is  the  just  amount  of 
the  toll  charged  during  the  existence  of  the  agreement,  then 
plaintiff  will  be  entitled  to  recover — unless  the  defence  set  up  is 
a  legal  bar  to  a  recovery.  If  no  such  agreement  was  ever  made, 
then  plaintiffs  cannot  recover,  because  it  was  the  duty  of  the 
owners  of  the  road  to  exact  the  toll  at  the  time. 

"  But  the  counsel  for  defendants  say,  that  they  are  entitled  to 
your  verdict,  and  they  have  submitted  a  point  for  instructions. 
We  refuse  to  give  the  instructions  prayed  for. 

"  It  is  also  said,  that  the  plaintiffs  have  no  title  to  the  road, 
because  the  act  provides  that  the  sale  shall  be  made  upon  judg- 
ments on  the  docket  at  the  date  of  the  act, — whereas  the  judgment 
under  which  plaintiffs  claim,  was  entered  after  the  date  of  the 
act.  We  instruct  you  that  this  position  cannot  avail  these  de- 
fendants :  they  cannot  inquire  into  the  regularity  of  plaintiffs' 
right  to  the  road  under  the  sheriff's  sale." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  plaintiffs  for  $273.  The  case  was  then  removed  into 
this  court  by  the  defendant,  by  whom  the  following  errors  were 
assigned : — 

1.  The  court  erred  in  refusing  to  quash  the  writ,  as  the  service 
was  not  in  accordance  with  the  provisions  of  the  statute. 

2.  The  court  erred  in  refusing  to  instruct  the  jury  as  prayed 
for  by  plaintiffs  in  error,  in  their  point  to  the  court  below. 

3.  The  court  erred  in  not  instructing  the  jury,  that  the  sale 
on  the  judgment  of  Baird  was  void,  and  in  saying,  "  we  instruct 
you  that  this  position  cannot  avail  these  defendants.  They  can- 
not inquire  into  the  regularity  of  plaintiffs'  right  to  the  road 
under  the  sheriff's  sale." 

4.  The  pleading  put  in  issue,  the  point  as  to  whether  commis- 
sioners were  appointed  by  the  governor,  as  the  charter  required. 
In  this  there  was  error  in  the  court  below,  in  not  deciding  in 
favour  of  the  defendants. 

5.  The  pleadings  also  put  in  issue,  the  point  that  a  license  was 
never  issued  by  the  governor,  as  the  charter  required.  In  this 
there  was  also  error  in  the  court,  in  not  holding  the  plaintiffs  to 
strict  proof  on  a  point,  as  the  plaintiffs  in  error  believe,  so  mate- 
rial to  their  right  to  recover. 

6.  The  court  erred  in  not  deciding,  as  a  matter  of  law,  the  last 
two  points  in  favour  of  the  defendants  below* 
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Eugu9  ^  Kimmely  for  plaintiffs  in  error. 

Forward  ^  Qatther^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 

Thompson,  J. — On  the  trial  of  this  action  of  astumvsit,  a  plea 
involving  the  forfeiture  or  invalidity  of  the  charter  of  the  Turn- 
pike Road  Company,  for  some  want  of  performance  by  the 
company,  or  agents  of  the  state,  was  demurrable,  or  might  have 
been  treated  as  a  nullity  by  the  court.  The  validity  of  charters 
cannot  be  tried  in  this  collateral  way :  Irvine  v.  The  Lumberman 
Bank,  2  W.  &  S.  204 ;  consequently  the  court  was  right  in  refus- 
ing to  affirm  the  plaintiffs'  point. 

There  is  no  question  before  us  about  the  service  of  the  writ. 
That  was  cured  even  if  defective,  which  we  do  not  say  was  the 
case,  by  appearing  and  pleading  to  the  action. 

But  over  and  above  all  cavils  about  titles  in  the  company  and 
in  the  sheriff's  vendees,  stands  the  fact  of  a  contract  between  the 
plaintiffs  and  defendants  to  pay  to  the  former  the  tolls  sued  for, 
entered  into  voluntarily,  without  any  fraud  or  circumvention, 
and  the  use  of  the  road  agreed  to  be  paid  for,  had  by  the  defend- 
ants. They  got  what  they  contracted  for  and  agreed  to  pay  for. 
No  other  party  is  claiming  or  likely  to  claim  from  them  these 
tolls.  Their  agreement  being  fairly  entered  into  and  the  con- 
sideration received  by  them,  they  are  in  equity  estopped  from 
setting  up  defects  if  they  exist  in  the  plaintiffs*  title,  even  if  in 
other  circumstances  entitled  to  do  so.  But  we  say  nothing  about 
defects.  The  case  does  not  in  its  present  aspect  reacn  that 
inquiry.  It  is  sufficient  to  say  that  if  there  were  defects  in  any 
particular,  they  did  not  interfere  with  the  defendants  using  the 
road,  nor  the  plaintiffs  in  keeping  it  in  repair  for  their  use.  We 
see  no  error  in  the  case,  and 

The  judgment  is  affirmed. 


Caldwell  versus  Holler. 

Testimony  not  excepted  to  is  not  subject  to  Review  on  Error. — Not  Error  to 
omit  Instructions  which  are  not  requested. — Errors  in  Return  of 
Survey f  how  corrected, —  CaUs  of  Survey  extend  it  beyond  the  Lines 
returned. — Alleged  Mistake  in  Return,  sustained  by  Quality  of  Land 
excluded. 

In  ejectment  for  a  tract  of  land  recently  surveyed  and  patented  as  unim- 
proved, and  which  was  not  within  the  official  surreys  of  the  land  around  it ; 
where  the  defence  was,  that  it  was  actually  within  the  survey  of  the  land 
held  by  the  defendant,  and  had  been  held  and  occupied  by  the  warrantee 
and  his  successors  ever  since,  though  not  within  the  lines  of  the  survey  as 
returned,  and  evidence  was  given  to  show  that  a  fence  had  fonnerly  existed 
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on  the  division  line  over  the  tract  in  dispute ;  that  it  was  good  bottom  land ; 
that  the  patent  for  the  adjoining  sarvej  called  for  "surveyed  land/'  at  a 
noint  where  it  could  only  refer  to  the  land  in  dispute,  and  that  the  patent 
lor  the  tract  in  which  it  was  sold  was  said  to  be  included,  called  for  land 
held  by  on  adjoiner  at  a  point  where  it  joined  the  land  claimed  in  the  eject- 
ment, &o.,  ke.    Held, 

1.  That  the  evidence  was  properly  admitted,  and  that  it  was  competent  for 
defendant  to  show  a  mistake  in  the  drafi;  of  his  original  survey,  and  that  the 
land  in  controversy  was  actually  included  in  it. 

2.  Where  there  were  no  lines  upon  the  ground,  and  there  was  a  discrepancy 
between  the  lines  of  the  tract  as  returned  in  the  survey,  and  the  land  called 
for  as  on  adjoiner  in  the  return,  the  calls  must  govern  and  will  overrule  the 
lines  returned  by  courses  and  distances. 

3.  Where  the  court  instructed  the  jury,  that  the  plaintiff's  evidence  was 
such  as  would  entitle  him  to  recover,  unless  there  was  other  evidence  to 
satisfy  them  beyond  a  reasonable  doubt,  that  the  original  tract  was  differently 
located  on  the  ground,  and  so  as  to  include  the  land  in  controversy,  but  gave 
no  binding  instruction  or  opinion  as  to  the  sufficiency  of  the  defendant's 
testimonjr  for  any  purpose,  the  testimony  itself  is  not  a  part  of  an  exception 
by  plaintiff  to  such  a  cnarge,  as  it  would  be,  if  the  court  below  had  pronounced 
the  testimony  sufficient,  if  believed,  to  defeat  the  plaintiff's  case,  and  hence 
18  not  legally  brought  up  before  the  Supreme  Court  for  review  by  the 
exception. 

4.  The  charge  to  the  jury,  that  "  if  there  was  not  clear  and  satisfactory 
evidence  that  the  original  survey  on  the  ground  included  the  triangle  in 
dispute,  their  verdict  should  be  for  the  plaintiff,"  and  referring  to  them  all 
the  facts,  including  the  evidence  as  to  the  quality  of  the  land  in  the  triangle, 
&c.,  cannot  be  excepted  to  by  the  plaintiff,  because  it  could  not  have  been 
more  favourable  for  nim. 

5.  Exception  cannot  be  taken  to  the  refusal  or  omission  of  the  court  below 
to  charge  the  jury  to  find  for  the  plaintiff,  where  there  was  no  prayer  for  such 
instruction,  nor  any  such  point  presented  on  the  trial  of  the  cause. 

Errob  to  the  Common  Pleas  of  Huntingdon  county. 

This  was  an  action  of  ejectment  brought  in  the  Common  Pleas 
to  August  Term  1849,  by  Samuel  Caldwell  against  Philip  Holler^ 
for  two  acres  and  sixty-two  perches  of  land,  in  Brady  township, 
near  the  Juniata  river  in  said  county. 

On  the  trial  the  plaintiff  gave  in  evidence  a  warrant,  dated 
May  16th  1848,  to  himself  for  three  acres  of  unimproved  land, 
"bounded  on  the  north  and  north-east  by  lands  surveyed  in  the 
name  of  Joseph  Pridmore,  on  the  south-east  by  lands  in  the 
name  of  Alexander  Chambers  and  Benjamin  Drake,  and  on  the 
south-west  by,  or  near  the  Juniata  river  in  Brady  township," 
followed  by  a  survey  of  two  acres  and  twenty-six  perches,  and 
allowance,  dated  June  6th  1848,  and  then  proved  by  a  surveyor 
that  by  running  the  lines  of  the  three  adjoining  tracts  of  land 
above  mentioned  (which  were  then  held  by  the  defendant  as 
tenant  of  the  persons  who  owned  them),  there  remained  outside 
of  the  lines  a  triangular  tract  which  was  claimed  by  him  in  this 
suit.  The  annexed  draft  will  show  more  clearly  the  location  on 
the  ground : — 

4  Wr.— 11 
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The  survey  to  Chambers  was  made  in  1765,  that  to  Pridmore 
is  dated  1786,  and  that  to  Drake  in  1793.  The  title  to  the  three 
tracts  rested  in  John  Wertz  in  1795,  from  whom,  by  proper  con- 
veyances, it  was  held  at  the  time  of  the  trial  by  David  Zook,  Yost 
King,  and  Isaac  Plank,  under  whom  the  defendant  Holler  held 
as  tenant.  The  tract  in  controversy  had  been  cleared  and  occu- 
pied as  part  of  the  Pridmore  survey  for  over  sixty  years,  and 
the  defence  was,  that  it  was  in  fact  included  within  this  survey, 
and  that  the  official  draft  was  erroneous,  and  did  not  represent 
truly  the  survey  as  actually  located  on  the  ground. 

In  support  of  this  the  defendant  offered  evidence,  showing  that 
a  fence  had  formerly  existed  on  the  line  of  the  Chambers  survey, 
which  was  then  admitted  to  be  the  division  line  between  it  and 
that  of  Pridmore ;  that  the  tract  in  controversy  was  good  bottom 
land,  and  would  not  be  intentionally  thrown  out  of  a  survey ; 
that  the  patent  for  Chambers's  land  called  for  "  surveyed  lana," 
at  a  point  where  it  could  only  refer  to  the  Pridmore  tract ;  that 
the  patent  for  Pridmore's  survey  called  for  "  Drake's  land,"  (Drake 
being  then  the  owner  of  the  Chambers  tract,)  where  it  would 
have  adjoined  the  vacant  triangle  had  it  existed. 

He  proved  also  that  there  was  an  error  in  the  Pridmore  survey, 
in  the  quantity  of  the  land  included  in  it,  and  in  one  of  the 
angles ;  that  the  diagram  did  not  represent  the  courses  and  dis- 
tances written  on  it;  that  there  was  a  correspondence  in  the 
dUtances  of  the  lines  of  the  two  surveys  at  the  river,  but  about 
forty  degrees  difference  in  their  bearing  as  written  on  the  draft ; 
but  the  witness,  who  was  examined  as  to  this^  added  that  he  could 
see  no  error  in  the  draft,  the  correction  of  which  would  complete 
the  connection,  and  bring  the  three  surveys  together,  so  as  to 
include  this  triangle. 

After  the  defendant  had  closed,  the  plaintiff,  under  exception, 
was  allowed  to  give  in  evidence  a  draft  made  in  1795,  for  John 
Canan,  the  deputy  surveyor,  by  Joseph  Eaton,  his  assistant  (since 
deceased),  and  which  was  found  among  the  official  papers  in  the 
deputy  surveyor's  office,  with  the  following  letter  in  his  hand- 
writing : — 

"  Honoured  Sir, — I  send  you  John  Wertz's  papers.  I  have 
fitted  the  old  draught  with  the  one  on  the  will.  His  land  all  fits 
together,  but  a  small  angle  at  the  upper  end,  which  he  directed 
me  to  do  or  leave,  to  make  it  suit  the  old  draught." 

This  draft  also  showed  a  triangular  vacancy,  by  a  connection 
of  the  official  surveys  of  the  Chambers,  Drake,  and  Pridmore 
tracts,  all  of  which  were  then  held  by  John  Wertz  (or  as  it  was 
written  "Verts'*).  The  deed  for  the  Pridmore  tract  followed 
the  courses  and  distances  on  the  draft,  and  excluded  the  triangle 
in  controversy. 
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The  plaintiff  requested  the  court  to  charge  the  jury  as  fol- 
lows : — 

*'  It  appearing  by  the  records  of  the  land  oflSce,  that  the  tracts 
of  land  which  bound  the  land  in  controversy,  have  been  surveyed 
and  returned  into  the. land  office  more  than  thirty  years  before 
the  date  of  the  warrant  of  the  plaintiff  under  which  he  claims  Ihe 
land  now  in  dispute,  and  it  being  in  full  proof,  that  the  timber 
has  been  cut  and  cleared  from  the  land  in  dispute  more  than 
thirty  years  before  suit  brought,  the  court  and  jury  are  bound 
to  give  full  faith  and  credit  to  the  surveys  given  in  evidence  by 
the  plaintiff,  and  the  jury  are  bound  to  find  that  the  plaintiff  is 
entitled  to  recover  the  land  claimed  by  him." 

The  court  below  (Taylor,  P.  J.),  after  stating  the  main  facts 
of  the  case,  charged  the  jury  as  follows : — 

**  The  only  question  is,  whether  the  land  in  controversy  is 
included  within  the  Joseph  Pridmore  survey  ?  If  it  is  not,  it 
was  vacant  and  open  to  appropriation  when  the  plaintiff  executed 
his  warrant.  The  long  possession  and  occupancy  of  it  with  sur- 
veyed tracts,  if  it  was  not  included,  would  give  no  right  against 
the  Commonwealth.  Such  occupancy,  though  continued  for  even 
more  than  sixty  years,  would  afford  no  presumption  of  a  grant ; 
and  the  land  remained  vacant  and  open  to  appropriation. 

"  Is  it  then  included  within  the  Pridmore  survey  ?  This  in- 
volves the  inquiry,  in  the  first  place,  whether  the  lines  of  the 
official  drafts  of  Pridmore  exclude  it,  which  is  proven  and  not 
disputed.  The  official  connection  of  the  three  tracts  in  evidence^ 
plainly  shows  the  triangle  to  be  excluded.  But  the  defendant 
contends  that  the  official  draft  of  the  Pridmore  is  erroneous,  and 
does  not  represent  truly  that  survey  as  actually  located  on  the 
ground,  and  that  the  survey  as  actually  located  included  and 
includes  the  land  in  controversy.  And  this  inquiry  is  also  in- 
volved in  the  general  question  which  you  have  to  decide. 

"  The  lines  on  the  ground  constitute  the  survey.  The  official 
survey  is,  in  any  case,  primd  facie  evidence  of  the  location. 
After  it  has  been  returnea,  as  in  this  case,  sixty  years,  it  is  to  be 
regarded  as  so  far  conclusive,  that  it  can  only  be  overcome  by 
clear  and  satisfactory  evidence  of  a  different  location  on  the 
ground.  It  is  not,  indeed,  absolutely  conclusive,  or  of  so  high  a 
character  that  no  other  evidence  to  the  contrary,  however  plain 
or  satisfactory,  shall  be  heard;  but  evidence  which  should  be 
allowed  to  overcome  it  should  be  clear  and  satisfactory,  and 
sufficient  to  satisfy  a  jury  beyond  a  reasonable  doubt. 

**  There  have  been  no  trees  on  the  line  within  the  recollection 
of  any  living  witness ;  and  the  only  proven  mark  is  the  stone  at 
the  river,  which  suits  the  location  by  each  party,  and  proves 
nothing.  There  are  then  no  marks  on  the  ground — none  pointed 
out  as  there  at  a  prior  time.     The  defendant  relies  upon  circum* 
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stances  to  prove  the  line  elsewhere  than  represented  by  the 
official  survey." 

(The  learned  judge  here  detailed  the  facts  given  above  on  this 
part  of  the  case,  and  then  proceeded.) 

"  The  question  is,  was  the  land  vacant  when  the  plaintiiT  made 
his  survey  ?  And  it  was  vacant,  and  open  to  appropriation,  if 
it  was  not  included  within  the  Joseph  Pridmore.  Was  it  ?  [It 
was  not  included  in  that  survey  as  it  was  returned,  and  as  it 
remains  in  the  land  office.  Is  there  clear  and  satisfactory  evi- 
dence, that  it  was  included  within  the  survey  as  made  on  the 
ground  ?  On  this  question  you  have  the  evidence  of  the  official 
draft,  entitled  to  the  weight  and  consideration  already  stated, 
corroborated  by  the  old  paper  made  by  Joseph  Eaton  in  1796 
for  Wertz,  and  found  in  the  county  surveyor's  office,  tending  to 
show  that  this  triangle  was  then  vacant,  and  treated  as  such  by 
Wertz  at  that  time,  on  the  one  side,  and  the  circumstances 
noticed  as  relied  upon  by  the  defendant,  on  the  other.  If  there 
is  not  clear  and  satisfactory  evidence,  that  the  survey  on  the 
ground  included  the  triangle,  your  verdict  should  be  for  the 
plaintiff."] 

In  answer  to  the  point  presented  by  the  plaintiff,  the  learned 
judge  said : — 

"  The  surveys  referred  to  are  entitled  to  such  faith  and  credit^ 
that  they  are  so  far  conclusive,  that  they  can  only  be  overcome 
by  clear  and  satisfactory  evidence  to  the  contrary ;  and  that  the 
plaintiff  is  entitled  to  recover,  unless  there  is  other  evidence  to 
satisfy  you  beyond  a  reasonable  doubt,  that  the  Pridmore  was 
differently  located  on  the  ground,  and  so  located  as  to  include 
ihe  land  in  controversy." 

There  was  a  verdict  and  judgment  in  favour  of  defendant. 
After  judgment  both  plaintiff  and  defendant  died,  whereupon  the 
widow  and  heirs  of  the  plaintiff,  and  the  heirs  and  landlords  of 
the  defendant  were  substituted,  and  the  case  removed  into  this 
court,  where  the  plaintiffs  assigned  for  error,  that  the  court 
below  erred  in  their  answer  to  the  point  presented  by  him,  as 
also  in  that  portion  of  the  charge  printed  above  in  brackets,  and 
in  not  directing  the  jury  to  find  for  plaintiff. 

John  Seott,  for  plaintiff. — The  only  question  is  whether  there 
iw^as  any  evidence  to  submit  to  the  jury  that  the  Pridmore  survey 
-was  located  upon  the  ground  otherwise  than  as  returned  by  the 
official  survey.  It  is  submitted  that  the  circumstances  relied  on 
-were  not  evidence  at  all  of  when  the  survey  was  actually  made 
on  the  ground. 

The  fencing  and  acknowledgment  of  a  line  between  the  adjoin- 
ing owners  may  bind  them,  but  cannot  affect  the  Commonwealth 
^T  her  grantees.   An  accidental  or  intentional  clearing  over,  vests 
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no  title  as  against  the  Commonwealth:  Morris  v.  Thomas,  5 
Bing.  77 ;  Johnston  v.  Irvin,  3  S.  &  R.  292;  Henry  v.  Henry,  5 
Barr  247.  The  "  quality  of  the  ground"  is  not  proof  of  where  the 
survey  was  actually  located.  Nor  can  the  calls  in  the  patent  for 
the  Chambers  and  Pridmore  surveys  extend  the  surveys  them- 
selves :  Kelly  v.  Graham,  9  Watts  116 ;  Morris  v,  Thomas,  5 
Binn.  77. 

The  calls  in  the  patents  are  not  sustained  by  the  calls  in  the 
surveys ;  and  beside  this,  but  a  year  before  one  of  the  patents 
issued,  the  owner  of  all  the  tracts  directed  the  vacancy  to  be 
left  out.  The  alleged  error  in  the  survey  affecting  its  quantity, 
could  throw  no  light  on  the  actual  location  of  the  point  in 
dispute.  The  location  of  the  Pridmore  tract  was  not  disputed ; 
its  adjoiners  were  found  oii  every  side.  The  only  question  that 
could  be  made  was,  whether  there  were  marks  on  the  ground  to 
control  and  alter  the  official  return  so  as  to  include  the  triangle. 
No  correction  that  could  be  made  would  do  this.  Where  the 
evidence  of  a  survey  is  conflicting  or  doubtful,  it  is  for  the  jury ; 
but  when  it  is  clear,  and  there  is  no  room  for  doubt  as  to  what 
land  is  included,  the  question  of  title  is  for  the  court :  Ramage 
v.  Peterman,  1  Casey  349.  Where  there  are  no  monuments,  and 
no  line  on  the  ground,  the  lines  must  be  fixed  by  the  courses  and 
distances  returned :  Wharton  v,  Garvin,  10  Casey  342. 

J.  Geo.  Miles,  for  defendant. — The  facts  of  this  case  afford 
no  room  for  the  supposition  that  Pridmore,  with  knowledge,  ever 
consented  to  the  exclusion,  in  the  return,  of  the  land  embraced 
in  the  angle  made  by  the  lines  of  these  surveys.  By  them 
the  best  bottom  land  in  the  survey  is  cut  out  and  excluded,  the 
actual  and  visible  possession  of  which  by  him  and  his  successors 
has  been  unbroken,  continued,  and  unrelaxed  from  the  date  of 
the  warrant  in  1765.  The  case  of  Merchant  v.  Millison,  8 
Yeates  75,  is  precisely  in  point  in  these  particulars. 

The  courses  and  distances  on  the  ground  are  the  true  survey ; 
the  return  is  only  evidence  of  it :  Lessee  of  Lilly  v.  Kitzmiller, 
1  Yeates  28;  2  Id.  811.  Fraud  or  mistake  in  the  surveyor 
may  be  examined  by  parol  proof:  Id.  28.  His  powers  are 
limited:  Ruggles  v.  Alexander,  2  Rawle  288;  McKinzie  v. 
Crow,  2  Binn.  106.  Where  the  extent  of  a  survey  is  doubtful, 
long  possession  may  weigh  with  the  jury :  8  Penna.  R.  488 ;  2 
Starkie  on  Ev.  662 ;  Eldridge  v.  Knott,  1  Cowper  215 ;  Mathews 
on  Pres.  Ev.  198 ;  Cowper  109, 110 ;  3  Term  R.  158 ;  2  Ves.  Jr. 
583 ;  Mather  v.  Trinity  Church,  8  S.  &  R.  509 ;  Smith  v.  Town- 
send,  8  Casey  440. 

As  to  the  effect  of  the  calls  on  the  patent,  he  cited  Balliot  v. 
Bauman,  5  W.  &  S.  155;  Steiner  v.  Coxe,  4  Barr  29;  James  v. 
Betts,  2  Binn.  12 ;  Hogg  r.  Downing,  4  S.  &  R.  851,  852 ;  Cox 
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V.  Couch,  8  Barr  147;  Martz  v.  Hartly,  4  Watts  261;  Walker 
V.  Smith,  2  Barr  48. 

The  opiDion  of  the  court  was  delivered,  July  25th  1861,  by 
Thompson,  J. — The  assignments  of  error  in  this  case  relate : 
first,  to  the  answer  of  the  court  to  the  plaintiflF's  first  and  only 
point ;  second,  to  a  portion  of  the  general  charge ;  and  third,  in 
not  directing  the  jury  to  find  in  favour  of  the  plaintiiT. 

1.  The  law  of  the  answer  to  the  plaintiff's  point  is  not  con- 
troverted in  the  argument,  but  it  is  assumed  that  the  learned  iudge 
charged  that  the  defendant's  testimony  was  sujQScient  to  defeat 
the  plaintiff's  case,  thus  making  the  testimony  given,  an  element 
of  the  exception.  This  was  not  so.  He  said  in  substance,  that 
the  plaintiff's  evidence  was  such  as  to  entitle  him  to  recover, 
"  unless  there  is  other  evidence  to  satisfy  you  (the  jury)  beyond 
a  reasonable  doubt,  that  the  Pridmore  tract  was  differently 
located  on  the  eround,  and  so  located  as  to  include  the  land  in 
controversy."  This  was  no  legal  judgment  or  binding  construc- 
tion, or  even  an  opinion  that  the  testimony  of  the  defendant  was 
sufficient  for  the  purpose  of  any  particular  result.  The  testi- 
mony was,  therefore,  not  made  part  of  the  exception,  and  is  not 
legally  here  for  review.  If  the  court  had  pronounced  the  testi- 
mony sufficient,  if  believed,  to  justify  a  finding  for  the  defend- 
ant, then  the  accuracy  of  the  answer  would  have  depended  upon 
our  judgment  of  the  sufficiency  of  the  testimony,  and  it  would 
properly  come  before  us  on  the  bill  of  exception.  But  there 
was  no  such  charge,  and  the  evidence  is  not  before  us. 

2.  The  second  specification  has  no  merit  in  it.  The  matter 
complained  of  was  in  the  plaintiff's  favour.  He  could  not  have 
asked  a  more  favourable  charge.  As  to  the  third  assignment, 
we  may  say  in  short,  that  there  was  no  prayer  for  such  instruc- 
tion, and  it  is  not  error  to  omit  to  charge  in  any  particular  way, 
when  not  requested  to  do  so.  But  it  would  have  been  great  error 
80  to  have  instructed,  either  with  or  without  a  request. 

We  might  leave  the  case  with  this  notice  of  it,  but  as  it  may 
save  further  litigation,  we  notice  it  somewhat  further,  and  also 
the  relevancy  of  the  testimony  for  the  purpose  for  which  it  was 
given  by  the  defendant,  and  which  was  complained  of  by  the 
plaintiff  in  error. 

The  object  of  it  was  two-fold :  first,  to  show  that  the  actual 
location  of  the  Pridmore  warrant  covered  the  ground  in  contro- 
versy ;  and  secondly,  that  there  was  a  mistake  by  the  deputy- 
surveyor  in  constructing  the  draft  of  the  survey.  That  there 
was  a  mistake  in  this  particular,  there  can  be  no  doubt.  The 
case  of  Merchant  v.  Millison,  3  Yeates  75,  is  a  direct  authority 
that  the  mistake  may  be  shown  by  the  work  on  the  ground. 
The  latter  is  the  survey ;  the  former,  but  the  evidence  of  it. 
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The  one  may  be  said  to  be  the  substance,  and  the  other  the 
shadow.  The  one  the  fact,  the  other  its  delineation.  When  they 
differ,  the  line  on  the  ground  must  govern,  just  as  an  original 
will  the  copy ;  unless,  indeed,  where  it  is  apparent  that  the  work 
on  the  ground  is  a  mistake,  and  is  shown  to  be  so  by  extrinsic 
evidence.  In  such  case  the  draft,  in  its  difference,  will  be 
accounted  for,  of  a  correction  of  what  otherwise  was  erroneous. 
We  had  a  recent  case  of  this  sort  (Hunt  v.  McFarland,  2 
Wright  69),  The  doctrine  is  applicable  to  the  Commonwealth 
as  well  as  to  individuals ;  for  it  will  not  admit  of  a  doubt  that 
the  calls  of  a  survey  will  extend  the  survey  on  the  ground  to 
them,  although  the  lines  described  in  the  patent  taken  from  the 
return  may  not  reach  to  them.  It  is  not  unfrequent  that  the 
Commonwealth  will,  on  surrender  of  a  previous  patent,  grant  a 
new  one  to  conform  to  the  actual  survey. 

The  testimony  showed  that  the  Pridmore  tract,  within  which 
the  defendant  contends  the  land  in  controversy  was  embraced, 
was  surveyed  in  1786.  The  Chambers,  afterwards  the  Drake 
tract,  lying  south  or  south-east  of  it,  had  been  surveyed  prior  to 
this.  The  western  or  north-western  boundary  of  this  tract  was 
evidently  intended  as  the  south-east  boundary  of  the  Pridmore 
tract,  for  the  return  of  survey  says :  "  Beginning  at  a  post  on 
the  bank  of  the  Juniata  river,  thence  by  land  of  Benjamin 
Drakey**  &c.  This  is  a  call  for  the  Drake  land,  and  will  control, 
unless  the  actual  lines  on  the  ground  show  clearly  that  the  call 
could  not  have  been  intended  as  boundary :  Cox  v.  Couch,  8  Barr 
147.  The  calls  will  overrule  lines  returned,  but  not  on  the 
ground,  as  when  the  call  is  for  a  stream ;  then  although  the  lines 
may  be  returned  as  straight,  yet  the  true  boundary  will  be  the 
meandering  of  the  stream.  So  where  the  return  would  show  a 
vacancy  between  the  land  located  and  the  call,  the  survey  will 
extend  to  its  calls :  Junkin  v.  Cowan,  10  Casey  148 ;  Wharton  r. 
Garvin,  Id.  840 ;  Mathers  et  al  v.  Hagerty,  1  Wright  64.  The 
call  here  was  regarded  in  granting  the  land,  for  it  is  a  boundary 
described  in  the  patent. 

But  it  is  said  that  this  boundary  could  not  have  been  intended 
as  the  line  of  the  Pridmore  tract ;  for  it  is  described  as  running 
by  land  of  Benjamin  Drake,  "  N.  69  degrees  E.,  36  perches," 
&c.  Whereas,  the  Pridmore,  beginning  at  the  same  point,  to 
run  by  the  same  land,  is  described  as  "  N.  29  degrees  E.,  36 
perches,'*  4;c.  Now,  the  courses  and  distances  will  no  more  con- 
trol the  calls  of  a  survey  in  the  absence  of  lines  on  the  ground, 
than  the  diagram  on  paper.  Hence  this  fact  has  no  weight  in 
the  scale  against  the  call  for  the  Drake  line.  There  is  a  dis- 
crepancy between  the  lines  returned  and  the  land  called  for  as 
an  adjoiner  in  the  return.  It  is  as  well  fixed  by  the  call,  as  if 
the  surveyor  had  run  along  and  marked  it ;  and  if  this  had  been 
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done  as  already  shown,  the  line  on  the  ground  would  have  con- 
trolled. There  was  no  dispute  as  to  the  place  where  the  Drake 
was,  nor  that  if  the  Pridmore  survey  adjoined  that  line,  there 
was  no  vacancy.  We  cannot  see  how  this  could  be  disputed 
after  the  call  noticed. 

But  the  court  admitted  evidence  to  show  that  the  surveyor 
must  have  made  a  mistake  in  constructing  his  draft.  Amongst 
other  things,  the  testimony  of  a  surveyor  was  admitted  as  show- 
ing carelessness  or  incompetency  in  the  construction  of  the  draft 
as  returned,  and  his  opinion  how  the  error  occurred.  The  wit- 
ness said  nothing  objectionable.  As  the  surveyor  called  for  the 
Drake  land  as  an  adjoiner,  we  know,  that  either  in  taking  his 
field  notes,  or  afterwards,  in  reading  them,  he  committed  an 
error,  and  when  he  came  to  protract  the  survey  he  followed  the 
error  for  twenty-six  perches,  and  then  made  an  angle  to  reach 
the  line  intended  to  be  followed,  but,  through  carelessness  or  for- 
getfulness,  neglected  to  make  a  new  draft 

On  this  matter  of  mistake,  it  was  quite  proper  to  admit  evi- 
dence to  establish  it  and  show  the  quality  of  the  land  excluded, 
to  raise  a  presumption  that  it  was  not  intended  to  be  excluded 
from  the  survey :  Merchant  v.  Millison,  8  Yeates,  supra.  It 
would  be  contrary  to  all  experience  that  a  warrantee  should  de- 
sire to  make  such  an  angle  in  his  line,  as  exhibited  by  the  return 
of  survey,  for  the  purpose  of  throwing  out  two-and-a-half  acres 
of  the  best  land.  It  would  be  improbable  even,  if  the  prices  had 
been  the  worst ;  for  the  saving  of  the  expense  of  patenting  would 
not  have  exceeded  Beventy-five  cents  at  the  farthest.  Again,  the 
quality  of  the  ground  was  proper  for  the  purpose,  showing  that 
there  was  no  obstacle  in  the  way  of  the  surveying  party  around 
which  the  angle  was  made,  rather  than  surmount  it.  I  think  it 
is  very  evident  that  the  surveyor  had  a  memorandum  of  courses 
and  distances  of  the  Drake  or  Chambers  line  before  him,  and 
adopted  it,  but  mistook  and  put  down  a  figure  2  for  a  6 ;  and 
thus  it  was  made  to  read  "N.  29  E.,"  instead  of  "N.  69  E." 
This  view  is  strengthened  by  the  fact  that  he  professes  to  have 
run  the  36  perches  on  the  course  N.  29  E.,  which  is  the  exact 
distance  called  for  in  the  Drake  land,  but  N.  69  E.  It  is  almost 
morally  certain,  that  he  never  actually  ran  the  line  on  the  ground, 
but  adopted  the  line  already  there,  as  it  was  his  duty  to  do,  and 
made  the  mistake  in  noting  the  course,  while  accurate  in  the 
distance.  I  see  nothing  in  the  suggestion  to  disprove  the  Drake 
line,  claimed  as  a  call  in  the  survey  returned,  arising  out  of  the 
date  of  the  deed  of  Drake  to  Wertz  in  1790.  This  date  proves 
that  he  was,  as  all  must  admit,  the  owner  of  that  tract  of  land 
prior  to  his  sale  to  Wertz,  and  was  so  in  fact,  or  so  reputed,  in 
1787.  We  need  not  follow  these  views  further.  We  see  no 
error  in  any  part  of  the  case.     It  is  not  often  we  see  a  case  more 
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barren  of  equity  than  is  that  of  the  plaintiflF  here.  All  the  land 
embraced  by  the  three  surrounding  surveys,  had  long  been  held 
as  a  body  by  the  same  owner  or  owners,  and  the  little  spot  in 
question  was  within  the  area.  It  should  have  occurred  to  one  as 
experienced  as  a  district  surveyor  should  be,  that  it  was  hardly 
possible  for  any  vacant  land  to  be  there.  A  piece  of  land  of  two- 
and-a-half  acres,  enclosed  on  all  sides  by  surveys — ^vacant.  This 
would  be  without  precedent ;  and  the  plaintiff  was  hardly  justifi- 
able on  any  principle  of  oflScial  duty,  or  good  neighbourhood,  or 
strict  honesty,  in  disturbing  old  title  and  possession,  by  an 
endeavour  to  appropriate  the  land  to  himself,  and  in  making  an 
application  of  it  as  unimproved^  and  not  lawfully  claimed  by  any 
other  person. 

It  is  true,  it  required  less  than  five  dollars  to  go  as  far  in  prov- 
ing title  as  he  did,  but  the  economy  with  which  the  experiment 
was  made,  did  not  justify  all  that  was  done ;  the  case,  however, 
was  decided,  and  rightly  so,  against  these  efibrts  at  appropriation 
by  the  plaintiff. 

Judgment  affirmed. 


SchalPs  Appeal. 
Gaul  vei'sus  Lauer. 

Sheriff's  Sales  siihject  to  LtenSy  when  valid. — Stxitutory  Dower  not  a 
Lien  hut  an  Interest  in  Lands. — Lien  of  Mortgage  subseqtient  thereto ^ 
not  discharged  by  Sale  on  Junior  Encumbrance. 

1.  Though  the  general  rule  is,  that  in  the  absence  of  express  stipulations 
to  the  contrary,  a  sheriff's  sale  discharges  all  prior  liens  against  the  title,  yet 
where  the  conditions  definin|;  the  liens  to  which  a  sale  was  subject,  were  in 
writing  and  were  expressed  in  the  sheriff's  deed,  the  court  will  not  relieve  the 
purchaser  from  any  part  of  his  bid,  but  will  enforce  the  contract  of  sale. 

2.  A  widow's  statutory  dower  is  not  to  be  treated  as  a  lien  on  land,  bat  as 
an  interest  in  it.  It  is  an  estate  that  is  given  by  the  intestate  laws,  and  is 
unchanged  by  the  Acts  of  Assembly  relating  to  partition. 

3.  Kurtz's  Appeal,  2  Casey  4d5»  qualified. 

Appeal  from  the  Common  Pleas  of  Berks  county. 

This  was  an  appeal  by  Nelly  Schall  (who  was  the  widow  of 
Peter  Lamm),  from  the  decree  of  the  Common  Pleas,  distributing 
the  proceeds  of  the  sheriff's  sale  of  real  estate  of  Peter  GauL 

The  material  facts  of  the  case  are  these : — 

Peter  Lamm  died  intestate  in  1853,  being  the  owner  in  fee  of 
247  acres  of  land,  leaving  a  widow,  Nelly  Lamm,  and  issue  three 
children,  of  whom  Nathan  D.  Lamm  was  one.  In  1854  proceed- 
ings in  partition  were  had  in  the  Orphans*  Court  on  said  land. 
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and  the  same  was  appraised  at  $15,559.60.  On  the  7th  of  April 
1854,  Nathan  D.  Lamm  accepted  the  land  at  the  valuation,  it  was 
ordered  and  adjudged  to  him  by  the  court,  and  he  entered  into  a 
recognisance  to  the  other  heirs  for  their  proportional  parts  of  the 
yaluation-money,  one-third  of  which  was  to  remain  charged  upon 
the  premises  during  the  life  of  the  widow,  she  to  receive  the 
interest  thereof  annually.  On  the  8d  of  April  1857,  the  other 
children  entered  satisfaction  on  the  recognisances  for  their  two- 
thirds  of  the  valuation-money  then  due  and  payable. 

Nathan  D.  Lamm  and  wife,  by  deed  dated  and  acknowledged 
the  3d  of  April  1857,  recorded  April  7th  1857,  conveyed  the 
said  247  acres  of  land  to  Peter  Gaul,  "  for  and  in  consideration 
of  the  sum  of  $5186.54,  charged  as  the  widow's  dower,  and  the 
sum  of  $11,220.21,  now  paid,''  and  ^^  under  and  subject  to  the 
dower  payable  as  aforesaid."  The  receipt  at  the  bottom  of  the 
deed  is  for  "the  sum  of  $11,220.21,  which,  with  the  dower  when 
paid,  will  be  in  full  of  the  consideration-money  therein  men- 
tioned." 

On  the  same  day  Peter  Gaul  gave  to  Nathan  D.  Lamm  a  bond 
and  mortgage  on  the  land  for  $8000  and  interest,  which  was 
recorded  on  the  1st  of  October  1858. 

On  the  28th  of  May  1857,  Peter  Gaul  gave  to  William  Lauer 
his  bond  and  a  mortgage  upon  the  land  for  the  payment  of  $1000, 
with  interest,  which  was  duly  recorded  on  the  1st  of  June  1857. 
This  mortgage  was  the  first  lien  upon  the  property  after  the 
recognisance  in  the  Orphans'  Court. 

Judgment  was  recovered  against  Peter  Gaul  on  the  6th  of  August 
1858.     Other  judgments  were  afterwards  recovered  against  him. 

A  scire  facias  was  sued  out  on  the  mortgage  given  to  Nathan 
D.  Lamm,  and  judgment  recovered  against  Peter  Gaul  on  the 
Slst  of  May  1859,  for  $8641.60,  upon  which  a  levari  facias  issued 
on  the  18th  of  July  1859.  The  sheriiT  sold  the  land  to  Hiram 
S.  Getz,  Charles  Rick,  and  Abraham  Graeff,  for  $7725,  "  subject 
to  the  payment  of  a  dower  o/ $5186.54,  and  arrears  of  interest, 
and  mortgage  of  William  Lauer  of  $1000,  and  interest  thereon.'' 

The  conditions  of  sale  were  in  writing,  and  were  signed  by  the 
defendants,  who  acknowledged  their  bid  under  their  hands  and 
seals,  subject  as  above;  the  sheriff  so  returned  the  property 
sold.  ^ 

Exceptions  were  filed  to  this  sale  by  the  purchasers,  but  the 
court,  on  hearing,  dismissed  the  exceptions  and  confirmed  the 
sale. 

On  motion,  the  court  permitted  the  sheriff  to  amend  his  return 
according  to  the  facts ;  whereupon  the  sheriff  returned  the  pro- 
perty sold,  subject  to  the  payment  of  dower  of  $5186.54,  and 
arrears  of  interest,  and  a  mortgage  of  William  Lauer  of  $1000,  and 
interest  thereon,  paying  into  court  $7634.20.   The  sheriff's  deed 
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was  made  subject  to  the  same  conditions.  Mrs.  Schall,  by  her 
counsel,  moved  for  a  rule  to  take  out  of  court  $702.28,  arrears 
of  interest  due  on  her  one-third  part  under  the  proceedings  in 
partition.  Similar  rules  were  applied  for  by  judgment-creditors, 
pending  which  George  G.  Barclay,  Esq.,  was  appointed  by  the 
commissioner  to  distribute  the  fund. 

In  his  report  he  distributed  to  Mrs.  Schall  $622.38,  being  the 
amount  of  two  years*  interest  due  to  her  prior  to  the  sheriff's 
sale,  and  divided  the  balance  of  the  fund  among  the  subsequent 
j  udgment-cr  editors. 

In  the  same  report,  and  on  the  ground  that  the  court  might  hold 
on  the  authority  of  Tower's  Appropriation,  9  W.  &  S.  103,  and 
Stackpole  v.  Glassford,  16  S.  &  R.  168,  referred  to  in  Mather  v. 
McMichael,  1  Harris  305,  that  the  widow  must  look  to  the  land, 
or  the  purchasers  who  took  it  subject  to  her  arrears  of  interest ; 
he  made  a  second  distribution,  leaving  out  her  claim  entirely,  and 
distributing  the  whole  fund  to  the  lien-creditors,  who  were  subse- 
quent to  Lauer's  mortgage. 

Exceptions  were  filed  by  judgment-creditors  to  the  first  distri- 
bution, which  were  sustained  by  the  court  below  (Jones,  P.  J.), 
distribution  No.  2  adopted,  and  the  report  confirmed  absolutely. 
The  case  was  then  removed  into  this  court,  as  above  stated,  where 
the  decree  of  the  court  below  was  assigned  for  error. 

To  November  Term  1859,  William  Lauer  sued  out  a  set.  fa. 
against  Gaul  on  his  mortgage,  against  which  the  court  permitted 
the  sheriff's  vendees  to  come  in  and  take  defence.  In  this  case 
the  defendants  contended  that  the  sheriff's  sale  extinguished  the 
mortgage  of  Lauer,  and  that  therefore  he  could  not  recover. 
The  court  below  (Jones,  P.  J.)  directed  the  jury  to  find  in  favour 
of  the  plaintiff,  which  was  accordingly  done.  Judgment  being 
entered  thereon,  the  defendants  sued  out  a  writ  of  error,  and 
assigned  as  cause  for  reversal  the  instruction  of  the  court  below, 
directing  a  verdict  for  plaintiff. 

The  two  cases  being  alike  in  principle,  were  argued,  considered, 
and  decided  together. 

J.  Hagenman  and  John  BankSj  for  the  appellant,  Mrs.  Schall, 
and  for  Gaul,  defendant  in  error,  argued  that  the  dower  was  a 
charge  on  the  land  sold.  The  interest  due  at  the  time  of  sale 
was  also  a  charge.  The  purchasers  took  and  now  hold  the  land 
subject  to  said  dower,  and  all  the  interest  that  may  accrue  and 
become  payable  after  the  sale.  But  arrears  of  interest  due  and 
payable  before  the  sale  are  to  be  paid  out  of  the  proceeds  of  sale 
as  a  first  lien :  Shertzer's  Executors  v,  Herr,  7  Harris  34. 

The  appellant's  claim  to  interest  has  been  denied  her  by  the 
court,  and  the  reason  assigned  is,  that  the  sheriff  had  sold  and  incor- 
porated into  his  return  and  conditions  of  sale,  that  the  land  was 
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Bold  "  subject  to  the  payment  of  a  dower  of  $5186.54,  and  arrears 
of  interest."  The  sale  was  one  made  by  the  law.  The  sheriff 
was  but  an  agent  to  make  the  sale.  He  could  not  dictate  other 
terms  than  those  directed  by  law.  He  had  no  power  to  fix  liens 
and  to  pass  the  title  subject  to  them.  The  validity  of  liens  is 
not  a  matter  within  his  province  to  judge  of;  nor  is  he,  in  point 
of  intelligence,  always  competent  to  decide  upon  them.  There- 
fore he  has  no  concern  with  these  matters.  It  is  an  error  in  him 
to  clog  the  sales  of  land  with  conditions  other  than  the  law  pre- 
scribes. The  purchaser  should  be  left  to  decide  these  things  for 
himself,  without  any  interposition  of  the  sheriff,  and  when  the 
proper  time  arrives  the  courts  will  decide  them. 

The  sheriff  cannot  bind  others  by  any  conditions  he  may  deem 
proper  to  impose,  either  to  promote  the  interest  of  one  or  to 
prejudice  the  interest  of  another.  The  appellant  was  no  party 
to  any  conditions  made  by  the  sheriff.  She  was  not  consulted 
about  them,  and  never  assented  to  them.  Her  rights  were  secured 
by  positive  statute  law.  The  land  was  her  security  before  the 
sale.  After  the  sale  the  proceeds  of  it  was  her  security  for 
arrears  of  interest  then  due  and  payable.  To  this  security  she 
looked.  At  the  earliest  moment  she  presented  her  claim  to  the 
court.  She  has  presented  it  at  all  stages  of  the  proceedings. 
She  clings  to  it  here,  in  this  court,  believing  that  the  law  is  to 
make  distribution,  and  not  thie  sheriff. 

The  conditions  of  sale  are  not  binding  upon  the  appellant. 
She  does  not  now,  and  never  did  relinquish  her  rights  to  have 
her  arrears  of  interest  out  of  the  proceeds  of  sale.  Her  right 
is  a  vested  right — by  the  wise  and  salutary  provisions  of  the  law 
— guarantied  to  her  in  the  most  imposing  form.  Can  the  sheriff 
divest  that  right  ?  We  trust  not.  Let  him  observe  the  require- 
ments of  the  law  in  the  discharge  of  his  official  duties,  and 
parties  will  have  less  trouble,  and  vested  rights  will  be  more  duly 
regarded. 

Where  is  she  to  look  for  her  money  if  it  is  denied  her  here  ? 
Not  to  the  land,  for  it  has  passed  from  her  grasp.  Not  to  the 
sheriff,  for  he  will  have  disposed  of  the  fund  according  to  the 
decree  of  the  court.  It  is  said  she  must  look  to  the  purchasers. 
Who  says  so  ?  She  never  said  so.  The  sheriff  said  so.  This 
cannot  bind  her  without  her  consent.  She  claims  the  right  to 
make  her  own  contracts.  She  protests  against  being  bound  by 
contracts  to  which  she  is  no  party.  To  thus  bind  her  would  be 
the  exercise  of  a  despotic  power  which  is  unknown  to  our  law, 
and  an  act  of  tyranny  to  which  she  is  unwilling  to  submit. 

The  appellant  is  unwilling  to  take  the  purchasers  for  her 
money.  They  owe  her  nothing.  She  will  not  take  them  as  her 
debtors.  She  never  agreed  to  do  so.  Her  money  was  secured 
by  law.     The  amount  was  raised  for  her  by  due  process  of  law. 
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She  insists  that  this  money  shall  be  distributed  by  law.    She  "will 
not  consent  that  the  sheriff  shall  usurp  this  trust.    Shall  the  law 
or  the  sheriff  distribute  this  money  ? 

It  is  not  in  the  power  of  the  sheriff,  by  presenting  his  terms 
of  sale,  to  affect  the  rights  of  lien-creditors  to  the  proceeds ;  he 
is  the  mere  agent  of  the  law  in  effecting  the  sale :  Devine's  Ap- 
peal, 6  Casey  848 ;  Umbehauer  v.  Aulenbach,  3  W.  &  S.  259 ; 
Reigle  v.  Seizer,  1  Penna.  Rep.  840 ;  Toombs*  Appeal,  10  Harris 
812. 

2.  Where  a  mortgage-lien  is  prior  to  all  other  liens  upon  the 
same  property  except  other  mortgages,  ground-rents,  and  pur- 
chase-money due  to  the  Commonwealth,  the  lien  of  such  mort- 
gage shall  not  be  discharged  or  affected  by  a  sale  by  virtue  of  a 
venditioni  exponas :  Act  of  6th  April  1880,  §  4,  Purdon's  Digert 
232. 

The  mortgage  in  this  case  was  not  prior  to  all  liens  as  pro- 
vided for  in  said  act,  and  therefore  by  the  salQ  it  was  discharged. 
In  the  act  the  terms  that  will  preserve  the  lien  of  the  mortgage 
are  specifically  enumerated.  This  dower  and  arrears  of  interest 
is  not  one  of  them.  It  is  not  a  mortgage,  a  ground-rent,  or  pur- 
chase-money due  the  Commonwealth.  Therefore  the  lien  of  the 
mortgage  was  discharged  by  the  sheriff"s  sale,  unless  something 
was  done  to  continue  it. 

It  is  contended  that  the  conditions  of  sale  signed  by  the  pur- 
chasers, and  the  return  of  sale  by  the  sheriff",  keep  up  the  lien 
of  the  mortgage. 

The  case  of  Ziegler's  Appeal,  11  Casey  173,  was  taken  by  the 
court  as  authority  for  holding  that  the  lien  of  the  mortgage  was 
not  discharged. 

In  that  case  the  purchaser,  on  condition  that  the  mortgage 
should  continue  a  lien,  assumed  to  pay  the  mortgage  and  con- 
fessed judgment  on  it.  This  appears  to  have  put  the  case  at  rest. 
He  never  demurred  to  its  payment,  and  therefore  others  claiming 
through  him  were  bound  by  it. 

In  the  present  case  the  purchasers  objected  to  the  confirmation 
of  the  sale.  They  resisted  the  confirmation  to  the  last.  The 
court  forced  the  deed  upon  them  against  their  wishes,  and  in 
opposition  to  their  most  earnest  and  vigorous  resistances.  In 
this  opposition  the  defendants  united.  Had  the  sale  been  set 
aside,  all  trouble  would  have  been  avoided.  But  the  sale  vras 
confirmed,  the  land  was  forced  upon  them. 

Under  these  circumstances  the  purchasers  ought  to  hold  th.e 
land  discharged  of  the  mortgage  altogether. 

J.  S.  Livingood  and  Henry  W.  Smithy  for  defendant  in  error 
and  for  appellees. — By  the  written  condition  of  the  sheriff^s  sale  ; 
the  acknowledgment  of  the  purchasers  under  their  hands  &nd 
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seals;  the  sheriff's  return  to  the  writ;  and  the  sheriff's  deed  to 
the  purchasers;  they  purchased  expressly  subject  to  one-third 
of  the  valuation-money  and  the  arrears  of  interest,  at  which  the 
property  was  appraised  in  the  proceeding  of  partition  in  the 
Orphans*  Court,  and  to  William  Lauer's  mortgage  of  ?1000  and 
interest;  and  the  question  is,  are  they  bound  to  comply  with 
these  conditions,  or  are  they  to  keep  the  property  at  half  its 
Talue,  and  the  creditors  lose  their  money  ? 

Lauer's  mortgage  was  the  first  lien  after  the  Orphans*  Court 
recognisance,  two-thirds  of  which  was  paid,  the  widow*8  third 
only  remaining. 

A  widow's  dower  as  ascertained  by  proceeding  in  partition 
under  the  Act  of  1794,  is  an  estate  in  law,  and  not  a  lien  within 
the  meaning  of  the  Act  of  the  6th  of  April  1830,  for  the  pro- 
tection of  the  lien  of  mortgages :  Ziegler's  Appeal,  11  Casey  178. 

The  opinion  in  this  case  is  contrary  to  *  the  case  of  Kurtz's 
Appeal,  2  Casey  465,  and  shows  clearly  that  it  ought  not  to  be 
sustained.  That  case  admits,  however,  that  it  has  been  repeat- 
edly decided  that  the  widow's  interest  is  real  estate,  and  cites 
the  authorities ;  while  Ziegler's  Appeal  puts  it  beyond  all  ques- 
tion. 

In  the  case  in  hand,  the  sheriff's  sale  was  under  the  second 
mortgage,  and  by  the  2d  section  of  the  Act  of  6th  of  April 
1830,  Pamphlet  Laws  of  1829-30,  page  294,  the  lien  of  the  prior 
mortgage  is  not  affected. 

The  practice  of  sheriffs  in  selling  property  discharged  from 
or  subject  to  liens,  has  not  been  uniform ;  it  will,  however,  be 
found  that  both  before  and  since  the  Act  of  the  6th  of  April 
1830,  that  where  a  sale  has  been  fairly  made  subject  to  a  lien, 
which  would  otherwise  have  been  paid  out  of  the  purchase- 
money  and  extinguished,  the  courts  have  held  the  purchaser 
bound  to  pay  the  lien.  But  where  no  lien  existed,  and  the  sheriff 
attempted  to  create  a  lien  to  the  injury  or  prejudice  of  the  lien- 
creditors,  or  render  the  lien  of  the  creditor  or  interest  of  the 
purchaser  uncertain,  the  law  is  otherwise :  Febiger  v.  Craighead, 
in  a  note,  3  Rawle  117,  and  referred  to  in  11  Casey  184,  186; 
Tower's  Appropriation,  9  W.  &  S.  103 ;  Towers  v.  The  Tuscarora 
Academy,  8  Barr  297;  Stackpole  v.  Glassford,  16  S.  &  R.  163, 
decided  in  1827 ;  Bamet  v.  Washerbaugh,  16  S.  &  R.  410,  decided 
in  1827 ;  Guerney's  Executors  v.  Alexander,  14  S.  &  R.  257, 
decided  in  1826 ;  Ziegler's  Appeal,  11  Casey  173 ;  Riegel  v,  Hep- 
ner,  2  Penna.  R.  340 ;  Fretz  v.  Heller,  2  W..  &  S.  397 ;  Aulen- 
bach  V.  Umbehauer,  8  Watts  48,  3  W.  &  S.  259. 

The  widow's  arrears  of  interest  on  the  third  of  the  valuation- 
money  in  partition,  due  and  payable  at  the  time  of  a  sheriff's 
sale,  are  to  be  paid  out  of  the  purchase-money:  Lauman's  Appeal, 
8  Barr  473 ;  Kline  v.  Bowman,  7  Harris  24 ;  Shertzer  v.  Herr, 
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7  Harris  37.  And  so  with  the  arrears  of  a  widow's  annuity: 
Reed  v.  Reed,  1  W.  &  S.  285 ;  Mohler's  Appeal,  5  Barr  418. 
The  same  rule  applies  to  ground-rent  in  arrear:  Bantleon  v. 
Smith,  2  Binney  146;  Dcvino's  Appeal,  6  Casey  348. 

So  a  mortgage  which  is  not  the  first  lien,  or  a  legacy  charged 
on  real  estate  or  a  judgment  against  a  former  owner  of  land,  is 
to  be  paid  out  of  the  purchase-money ;  but  if  the  sheriff  sells 
expressly  subject  to  such  liens,  the  rule  is  otherwise,  and  the 
purchaser  holds  subject  to  such  encumbrances. 

A  sheriff's  sale,  subject  to  a  fixed  lien,  is  necessarily  subject 
also  to  a  prior  encumbrance :  6  Casey  348 ;  Swarr's  Appeal,  1 
Barr  92 ;  Lauman  s  Appeal,  8  Id.  473 ;  Mix  v.  Ackla,  7  Watts 
316;  The  Northern  Liberties  r.  Swain,  1  Harris  113;  Tower's 
Appropriation,  9  W.  &  S.  108 ;  Devine's  Appeal,  6  Casey  348. 

In  Berks  county  it  was  not  supposed  that  the  Act  of  the  6th 
of  April  1830  altered  the  practice  of  selling  subject  to  or  dis- 
charged of  liens,  except  as  to  mortgages  provided  for  in  the  act; 
and  soon  after,  the  court  adopted  a  rule,  simple  in  itself,  that 
has  repeatedly  prevented  a  sacrifice  of  property,  and  apprised 
lien-creditors  as  well  as  purchasers  accurately  of  what  was  sold, 
and  what  was  to  be  paid,  and  how.  Upon  the  application  to  set 
aside  the  sale,  the  court  thought  the  rule  of  court  complied  with, 
that  the  sale  was  a  fair  one,  and  therefore  confirmed  it,  notwith- 
standing the  purchasers  objected,  and  filed  exceptions  to  its 
confirmation.  Nelly  Lamm  never  made  any  objection  at  any 
time. 

The  rule  is  as  follows :  "  In  all  cases  of  sheriffs'  sales,  if  there 
be  a  lien  or  liens  charged  upon  the  property  proposed  to  be 
sold,  which  is  or  are  not  to  be  discharged  by  the  sale,  it  shall  be 
the  duty  of  the  sheriff  to  state  specifically,  in  his  conditions  of 
sale,  that  the  property  is  to  be  sold  subject  to  such  lien  or  liens, 
and,  as  nearly  as  can  be  ascertained,  the  nature  and  amount  of 
the  same,  and  if  the  sheriff  shall  neglect  so  to  do,  it  shall  be  a 
sufficient  cause  to  set  aside  the  sale ;  and  it  shall  be  the  duty  of 
the  sheriff  to  set  forth,  in  his  deed  to  the  purchaser,  the  liens  to 
which  the  property  shall  have  been  sold  subject,  in  and  by  the 
condition  of  sale." 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 
LowRiE,  C.  J. — The  argument  presented,  in  the  opinion  of  the 
court,  in  Zeigler's  Appeal,  11  Casey  182,  very  clearly  requires 
the  affirmance  of  this  decree,  and  saves  us  from  any  further  dis- 
cussion of  this  case,  in  that  aspect  of  it.  This  case  is  even  much 
clearer  than  that  one,  for  here  the  conditions  defining  the  liens 
to  which  the  sale  was  subject,  were  in  writing,  are  expressed  in 
the  sheriff's  deed,  and  have  the  sanction  of  a  rule  of  practice  of 
the  Common  Pleas  of  thirty  years'  standing.   This  decision  makes 
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the  purchaser  pay  exactly  according  to  his  purchase,  instead  of 
relieving  him  from  $622  of  his  bid,  and  leaves  the  widow  her 
claim  unimpaired. 

But  the  argument  in  the  present  case,  urges  upon  us  a  review 
of  the  reasoning  in  Kurtz's  Appeal,  2  Casey  465,  and  we  have 
been  urged  to  it  before.  We  are  very  sure  that  the  decision  in 
that  case  did  exact  justice  to  the  parties ;  but  the  reasoning  in 
which  it  is  founded  has  ceased  to  satisfy  us.  We  think  now 
that  the  widow's  statutory  dower  ought  not  to  be  treated  as  a 
lien  on  land,  but  as  an  interest  in  it,  and  that  for  this  reason, 
also,  the  decree  must  be  affirmed ;  because  then  the  fixed  lien 
immediately  succeeding  it,  prevents  the  discharge  of  even  the 
accrued  interest. 

We  have  examined  the  old  Acts  of  Assembly,  l&th  April  1794, 
I  22,  7th  April  1807,  §  6,  and  14th  April  1828,  §  6,  relative  to 
the  assignment  of  the  widow's  share  in  partition,  and  compared 
them  with  the  Orphans'  Court  Act  of  29th  March  1832,  §§  41— 
43,  and  are  satisfied  that  none  of  them  change  the  character  of 
her  estate  given  by  the  intestate  acts  in  lieu  of  dower,  but  only 
prescribe  the  form  of  assigning  it.  What  her  estate  really  is,  is 
expressed  in  the  Intestate  Act  of  8th  April  1833,  §  1 : — "  One- 
third  part  of  the  real  estate  for  the  term  of  her  life,"  and  the 
form  in  which  the  law  assigns  it  leaves  its  character  unchanged. 

In  some  cases  the  amount  at  which  her  interest  was  valued  in 
partition  has  been  incautiously  called  a  lien,  when  it  was  not 
important  to  distinguish  accurately ;  but  at  other  times  it  is  not 
improperly  so  called,  that  is,  when  the  heirs  are  claiming  it  after 
the  widow's  death :  2  Penna.  R.  858 ;  7  W.  &  S.  275.  And  in 
cases  where  accuracy  of  denomination  was  important,  it  is  de- 
scribed as  '<  an  interest  issuing  out  of  land  of  the  nature  of  a 
rent-charee,"  and  liable  to  sale  by  execution :  12  S.  &  R.  12 ; 
S  Barr  69;  8  W.  &  S.  458;  or,  "a  defined  interest  in  her  late 
husband's  lands-"— a  freehold  estate,"  passing  to  a  new  husband 
by  marriage  in  the  same  manner  as  dower,  and  liable  to  execu- 
tion for  his  debts  (before  the  Act  of  1848) :  11  Harris  163.  It 
is  an  estate  that  is  given  by  the  intestate  laws,  and  the  partition 
laws  do  not  change  it,  and  on  this  ground,  also,  the  decree  is 
affirmed. 

Decree  affirmed  at  the  costs  of  the  appellant. 

Gaul  v.  Laubr  is  a  writ  of  error  raising  the  same  question. 

Judgment  affirmed. 


4  We.— 12 
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Huzzard  verstis  Nagle. 
Manderbach  verstis  Nagle. 

Bond  of  Indemnity. — Evidence  in  Action  on, — LiahUity  of  Surety. 

1.  Parties,  plaintiffs  in  certain  executions,  indemnified  a  sheriff  for  levying 
upon  and  selling  goods,  alleged  to  belong  to  the  defendant,  which  were 
claimed  by  others,  who,  after  the  sale,  sued  the  sheriff  in  trespass ;  the  plain- 
tiffs defended  the  suit,  but  unable  to  succeed,  fixed  the  amount  of  the  recovery 
by  compromise,  part  of  which  was  paid  and  the  balance  collected  from  the 
sheriff,  who  then  brought  suit  to  recover  the  amount  paid  by  him,  against  each 
of  the  sureties  on  the  indemnity-bond,  which  was  joint  and  several.  Held^  that 
as  the  contract  of  suretyship  was  to  save  the  sheriff  harmless,  the  bond  was 
broken  when  judgment  was  recovered  against  him,  and  that  he  was  entitled 
to  recover,  as  damages,  the  amount  paid  by  him,  through  the  failure  of  the 
sureties  to  comply  with  the  conditions  of  their  bond. 

2.  The  record  of  the  suit  against  the  sheriff  was  admissible  in  his  favour  in 
the  action  against  the  surety,  even  though  the  surety  was  not  a  party  and  had 
no  notice  of  the  suit ;  for  it  was  proper  evidence  that  the  loss  and  damage 
had  happened,  which  he  had  contracted  that  his  principals  should  not  allow 
to  happen. 

3.  The  record  of  the  suit  and  judgment  therein,  was  not  conclusive  evidence 
of  the  amount  of  damages  the  sheriff  was  entitled  to  recover  against  the 
sureties,  as  the  amount  might  have  been  increased  by  the  fault  of  we  sheriff^ 
for  which  the  bond  was  not  intended  to  secure  him. 

Error  to  the  Common  Pleas  of  Berki  county. 
These  were  actions  of  debt  brought  in  the  court  below  to  April 
Term  1858,  by  James  Nagle  against  Rudolph  Huzzard,  and  by 
same  plaintiff  against  John  Manderbach,  on  a  bond  of  indemnity, 
made  and  delivered  under  the  following  circumstances  : — 

John  Potteiger  and  James  Rice,  partners,  obtained  a  judg- 
ment in  Berks  county,  against  William  Kramer,  for  $492.41, 
and  sued  out  thereon  a  testatum  execution,  directed  to  James 
Nagle,  who  was  then  sheriff  of  Schuylkill  county.  The  writ 
came  to  hand  April  26th  1854,  and  under  it  Nagle  levied  on 
certain  cattle  which  were  claimed  by  Henry  and  William  Kra- 
mer, the  sons  of  the  defendant.  Nagle  then  called  upon  the 
plaintiffs  to  indemnify  him,  whereupon  they,  with  John  Mander- 
bach and  Rudolph  Huzzard,  of  Berks,  and  George  W.  Mortimer, 
of  Schuylkill  county,  executed  and  delivered  to  him  a  joint  and 
several  bond  in  the  sum  of  $1000,  conditioned  to  indemnify  him 
against  all  suits,  actions,  costs,  charges,  and  damages,  by  reason 
of  selling  the  goods  and  chattels  of  any  persons  whatsoever,  as, 
or  supposing  them  to  be  the  goods  and  chattels  of  the  defendant 
in  the  writs.  There  was  another  execution  placed  in  the  hands 
of  Sheriff  Nagle,  against  the  same  defendant,  by  William  Zerr, 
who  also  executed  and  delivered  a  bond  with  like  conditions. 
On  the  6th  of  September  1854,  Sheriff  Nagle  sold  the  pro- 
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perty  levied  on,  for  $1054,  which  satisfied  the  executions  of 
Potteiger  k  Rice,  and  of  Zerr,  leaving  in  his  hands  a  balance  of 
8185.61. 

Henry  and  William  Kramer  then  brought  an  action  of  trespass 
against  Nagle  for  selling  their  cattle,  and  entered  a  rule  to  arbi- 
trate. 

Potteiger  and  Zerr  employed  counsel  to  defend  the  sheriiT,  and 
attended  several  meetings  of  the  arbitrators  with  their  witnesses, 
as  also  twice  while  the  case  was  in  court. 

Before  the  case  was  tried,  Potteiger  and  Zerr  settled  with 
Henry  and  William  Kramer,  by  agreeing  to  pay  $427.84,  be- 
sides the  balance  in  the  hands  of  the  sheriff,  stipulating  that  the 
defendant  Nagle  should  have  a  stay  of  execution  for  sixty  days. 
Zerr  paid  part  of  this  judgment,  and  the  balance  was  collected 
from  Nagle  by  execution,  who  then  brought  these  suits  as  above 
stated.  To  declarations  in  the  usual  form,  the  defendant  in  each 
of  the  suits  pleaded  nil  dehet^  payment  with  leave,  &c. 

On  the  trial,  after  giving  in  evidence  the  judgments  of  Pottei- 
ger &  Rice  and  of  William  Zerr  against  William  Kramer,  the 
testatum  execution,  with  return  of  levy  and  sale  as  above  stated, 
and  the  payment  of  the  proceeds  of  sale  to  the  plaintiff,  and  to 
the  defendant  in  the  writs,  the  plaintiff  in  this  action  offered  in 
evidence  the  record  and  all  the  proceedings  of  the  suit  in 
Schuylkill  county,  by  Henry  and  William  Kramer  against  him, 
which  was  objected  to  by  the  defendant — but  the  court  (Jonbs, 
P.  J.)  admitted  the  evidence,  noting  an  exception  for  defendant; 
and  the  testimony  being  closed,  instructed  the  jury  that  the 
plaintiff  was,  under  the  evidence,  entitled  to  their  verdict. 
There  was  a  judgment  and  verdict  accordingly ;  whereupon  the 
defendant  sued  out  this  writ,  and  assigned  for  error  here  the 
admission  of  the  record  of  the  suit  in  the  Common  Pleas  of 
Schuylkill  county,  by  Henry  and  William  Kramer  against  James 
Nagle,  and  the  instruction  of  the  court  below,  that  the  plaintiff, 
under  the  evidence,  was  entitled  to  their  verdict. 

John  Bank%j  for  plaintiff  in  error. — 1.  The  plaintiff  in  error 
was  not  a  party  to  the  suit,  and  had  no  notice  of  it — had  no 
opportunity  to  take  part  in  it,  and,  therefore,  did  not  take  part 
in  it.  These  are  admitted  facts.  Rudolph  Huzzard  is  not, 
therefore,  bound  by  the  judgment :  1  Greenl.  Ev.,  §  622. 

The  sureties  of  a  sheriff  are  liablfe  in  damages,  for  the  sheriff's 
trespass  in  seizing  and  selling  the  goods  of  B.,  under  an  execu- 
tion against  A.,  but  a  judgment  in  trover  against  the  sheriff 
alone  for  the  same  cause,  is  not  binding  upon  the  question  of 
damages,  in  a  suit  against  the  sheriff  and  sureties :  Gamack  v. 
Commonwealth,  5  Binn.  184.  See  the  opinion  of  C.  J.  Tilghman, 
page  188,  also  of  Justice  Yeates  in  the  same  case,  page  191. 


Digitized  by 


Google 


180  SUPREME  COURT  IHarriOurg 

{Haziard  v.  Nagle.] 

2.  In  the  record  oflTered  in  evidence,  it  appears  that  the  case 
was  settled,  and  that  damages  claimed  bj  the  plaintiff,  against 
William  Zerr,  were  included.  Huzzard  was  not  connectea  with 
William  Zerr.  He  had  no  privity  with  him.  He  was  not  an- 
swerable in  any  way  for  damages  on  his  account.  This  thea 
was  a  case  between  other  parties,  to  whom  Huzzard  was  alien, 
and  the  record  was  not  evidence ;  nor  was  the  subject-matter  of 
the  suit  the  same.  Huzzard  had  no  right  or  opportunity  to  make 
defence,  or  control  the  proceedings,  or  adduce  testimony,  or 
•cross-examine  witnesses  adduced  on  the  other  side.  Not  having 
these  rights,  or  an  opportunity  to  exercise  these,  he  was  a 
stranger  to  the  case:  1  Greenl.  jEv.,  §  623. 

8.  The  principles  upon  which  judgments  are  held  to  be  admis- 
sible and  conclusive,  require  that  the  suit  should  apply  only  to 
that  which  was  directly  in  issuey  and  it  is  only  when  the  point  in 
issue  has  been  determined  that  the  judgment  is  a  bar,  for  if  there 
has  been  no  judgment  cf  the  court  upon  the  matter  in  i^eue^  the 
proceedings  are  not  conclusive :  1  Greenl.  Ev.,  §  529.  To  con- 
stitute the  former  judgment  a  complete  bar,  it  must  appear  to 
have  been  a  decision  upon  the  merits :  1  Greenl.  Ev.,  §  630. 

In  this  case  the  record  shows  that  the  point  at  issue  was  not 
determined.  There  was  no  judgment  of  the  court  upon  the  matter 
at  i99ue.  It  was  settled  by  parties  other  than  the  plaintiffs  in 
error,  who  had  no  power  to  bind  him  as  to  the  right  of  the  plain- 
tiff to  the  property,  or  as  to  the  amount  of  damages.  It  also 
appears,  that  in  the  settlement  they  went  beyond  any  issue  in 
which  Huzzard  could  have  been  involved. 

4.  Time  was  given  for  the  payment  of  the  money  without  the 
consent  of  Huzzard  by  judgment,  therefore  it  was  binding. 
This  released  Huzzard  from  all  liability  as  bail :  Glippinger  v. 
Crops,  2  Watts  45. 

6.  Nagle  held  Huzzard^s  bond  of  indemnity,  in  relation  to  the 
execution  of  Potteiger  and  Rice.  When  sued  he  should  have 
given  them  notice.  He  should  have  made  an  honest  and  full 
defence — the  confession  of  judgment  by  him  would  not  have 
been  evidence  in  his  favour.  It  would  be  evidence  made  by  him- 
self. A  settlement  made  by  him  Would  not  be  evidence  for  him 
for  the  same  reason.  If  he  permitted  others  to  settle,  it  would 
fall  within  the  same  principle.  Huzzard  was  not  represented  by 
any  one.  If  Nagle  intended  to  look  to  Huzzard,  he  should  have 
given  him  notice.  He  kneW  of  the  suit,  Huzzard  did  not.  He 
lived  in  the  countv,  and  Huzzard  did  not.  It  was,  therefore, 
his  duty  to  defend  the  suit  in  good  faith,  or  have  given  him 
notice,  so  that  he  might  have  made  defence.  It  will  not  do  for 
him  to  say,  that  Potteiger  and  Rice  had  notice,  and  that  they 
made  the  settlement.  It  might  answer  as  to  Potteiger  and  Rice, 
but  as  to  no  other.     Let  him  look  to  them,  and  not  to  Huzaard. 
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They  treated  him  as  if  he  had  no  right  in  oontroyersj.     He 
ought,  therefore^  to  have  no  responaibiUtj. 

John  S.  Rieharda  and  Eieater  Olymer^  for  defendant  in  error. — r 
The  bond  on  which  sait  is  brought  was  given,  and  the  condition 
broken ;  there  is,  therefore,  no  doubt,  that  plaintiff  was  entitled 
to  recover  without  proof  of  payment,  or  of  an  action  brought 
against  him  by  the  persons  against  whom  he  was  indemnified : 
Kimmel  v.  Stroh,  8  Watts  167. 

The  object  of  the-  trial  was  to  ascertain  plaintiff's  damages. 
The  penalty  was  $1000.  We  did  not  claim  that.  After  a  vigorous 
defence  the  counsel  made  the  best  settlement  they  could  make, 
and  compromised  for  $427.84. 

That  Huzzard  was  not  a  party  to  the  suit,  and  had  no  notice  of 
it,  is  immaterial.  Notice  to  two  of  three  joint  promissors  of  the 
commencement  of  a  suit  against  which  they  had  indemnified  the 
plaintiff,  is  notice  to  all :  Carman  v.  Noble,  9  Barr  856 ;  Bartlett 
V.  Campbell,  1  Wend.  50. 

The  fact  that  the  damages  against  Zerr  were  included  in  the 
settlement  did  not  injure  Huzzard — ^because, 

1.  The  compromise  was  for  less  than  the  judgment  for  which 
he  had  indemnified  plaintiff;  and, 

2.  Zerr's  liability  was  for  less  than  half  the  sum  for  which  the 
gait  was  compromised,  while  he  paid  more  than  half. 

An  officer  holding  the  bonds  of  indemnity  for  the  same  pro- 
perty on  different  executions  may  resort  to  both,  or  either : 
Findley  v.  Hutzell,  5  Casey  337. 

If  Nagle  had  sued  Potteiger  and  given  him  time,  the  principle 
cited  for  plaintiff  in  error  would  apply,  but  it  has  no  relation  to 
this  case.  Nagle  did  not  give  time,  but  through  the  intervention 
of  Potteiger  had  time  given  to  him.  Nagle  did  not  confess 
judgment.  The  settlement  was  agreed  upon  by  Potteiger  and 
his  counsel,  after  mature  deliberation,  in  which  settlement  Hui- 
zard  was  represented  by  his  joint  obligor  Potteiger,  their  interests 
being  identical. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 
LowRiE,  C.  J. — This  contract  of  suretyship  is,  that  Potteiger 
and  Rice  will  save  the  sheriff  harmless,  in  case  he  should  levy 
on  certain  goods  alleged  to  belong  to  the  defendant  in  the  execu* 
tion,  but  claimed  by  another.  Did  they  do  so  7  If  not,  what 
damage  did  the  sheriff  suffer  by  the  default  ?  These  are  the  true 
questions  of  the  case.  The  answers  are,  that  they  appeared  and 
made  the  best  defence  they  could  in  the  suit  against  the  sheriff, 
and  failed,  and  by  compromise  fixed  the  amount  of  the  recovery. 
Then  they  did  not  save  him  harmless,  but  allowed  him  to  be  suf- 
ferer to  the  amount  of  that  judgment ;  and  therefore  the  bon4 
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of  the  surety  is  broken,  and  a  certain  amount  of  loss  sustained ; 
and  this  is  just  what  the  surety  engaged  should  not  take  place, 
or  that  he  would  pay  for  it  if  it  did.  The  record  of  the  suit 
against  the  sheriff  was  proper  evidence  to  show  that  the  very 
thing  had  happened  which  the  surety  contracted  that  his  princi- 
pals should  not  allow  to  happen.  Of  course  it  was  not  conclusive 
of  the  amount,  for  the  surety  might  have  shown  that  the  amount 
was  increased  by  reason  of  some  fault  of  the  sheriff,  for  which 
the  bond  was  not  intended  to  secure  him. 

Judgment  affirmed. 

Mandbrbagh  v.  Nagle. 
For  same  reasons,  Judgment  affirmed. 


40    18B 

^gy  "»         Burd's  Executor  versus  Burd's  Administrator. 

li6i  14  Legacies,  Vested  and  Contingent, 

'40     18|  1.  If  it  be  doubtful  whether  a  legacy  bequeathed  by  will  is  Tested  or 

f3dSC332j       oontingent,  the  law  inclines  to  treat  it  as  vested;  and  where  it  is  evident 

from  the  will,  that  the  testator  intended  to  make  an  entire  disposition  of  his 

estate,  which  intention  would  be  defeated  if  a  legacy  given  were  not  vested, 

it  is  an  influential  consideration  that  the  legacy  be  construed  as  vested. 

2.  A  legacy  is  to  be  deemed  vested  or  contingent,  as  the  time  appears  to 
have  been  annexed  to  the  gift  or  to  the  payment  of  it ;  if  there  be  a  separate 
and  antecedent  gift,  which  is  independent  of  the  direction  and  time  of  pay- 
ment, the  legacy  is  vested :  if  not,  it  is  contingent. 

3.  A  testator  ^ave  to  his  brother  a  life  interest  in  the  residue  of  his  personal 
estate,  and  provided,  that  '*  at  the  death  of  my  brother  J.,  I  hereby  give  and 
bequeath  to  my  nephew  £.,  son  of  the  said  J.,  two  thousand  dollars,  ^" 
E.,  the  nephew  and  legatee,  died  before  his  father  J.,  and  after  the  death  of 
both,  the  legacy  was  claimed  by  the  representatives  of  each  from  the  executor, 
no  provision  having  been  made  against  the  lapse  of  the  legacy,  in  case  the 
legatee  died  before  the  testator.  Ueld^  that  the  bequest  must  be  construed  as 
reading  *'  It  is  my  will,  and  I  hereby  ^ve  to  my  nephew  E.,  at  the  death  of 
my  brother,  &c.,"  and  that  this,  taken  in  connection  with  the  antecedent  life 
interest  granted  by  the  testator  to  his  brother,  would  make  the  legacy  vested, 
which  as  such,  the  administrator  of  £.,  the  legatee,  was  entitled  to  recover. 

Error  to  the  Common  Pleas  of  Juniata  county. 

This  was  an  action  of  assumpsit  brought  by  Alfred  J.  Fisher, 
administrator  of  Edward  Burd,  deceased,  who  was  a  son  of 
Joseph  Burd,  against  Hugh  Craig,  executor  of  the  last  will  and 
testament  of  Edward  Burd,  deceased,  to  recover  a  legacy  under 
the  will  of  said  Edward  Burd,  in  which  the  following  case  was 
stated  for  the  opinion  of  the  court : — 

Edward  Burd  (the  elder),  the  defendant's  testator,  died  in 
1851,  having  first  made  his  will,  which  was  duly  proved  and 
registered  in  Cumberland  county,  in  which  he  made  the  following 
provisions : — 
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"  First.  It  is  my  will  that  all  my  debts,  funeral  expenses,  and 
the  costs  of  administration  be  first  paid.  Secondly.  It  is  my  will 
that  my  brother  Joseph  Burd  have  all  my  wearing  apparel. 
Thirdly.  I  give  and  devise  to  my  nephew,  James  Shippen  Burd, 
son  of  my  deceased  brother,  Allen  Burd,  all  my  ground-rent 
estate  in  the  borough  aforesaid,  all  rents  that  shall  be  due  and 
in  arrear  thereon  at  the  time  of  my  decease,  or  shall  become  due 
thereon  after  my  death,  all  lots  or  pieces  of  ground  forfeited  or 
to  be  forfeited  during  my  life  for  non-payment  of  ground-rent, 
situate  in  the  borough  aforesaid,  to  him,  his  heirs  and  assigns, 
in  fee  simple  for  ever.  To  the  said  James  Shippen  Burd,  I  also 
give  and  bequeath  the  sum  of  $2000,  to  be  paid  at  the  expira- 
tion of  one  year  after  my  death.  I  also  release  and  quit  claim 
unto  the  said  James  Shippen  Burd,  $800  advanced  by  me,  on 
account  of  his  father's  estate.  Fourthly.  To  my  brother  Joseph 
Burd,  I  give  and  bequeath  the  interest  of  the  principal,  that  the 
rest  and  residue  of  my  personal  estate  shall  amount  to,  to  be 
paid  to  him  by  my  executor  hereinafter  named,  each  and  every 
year  during  his  natural  life,  except  so  much  of  said  interest  as 
may  be  required  for  suitably  schooling  and  educating  his 
children,  not  to  exceed  in  amount  the  one-third  of  said  interest. 
Fifthly.  At  the  death  of  my  brother  Joseph  Burd,  it  is  my  will, 
and  I  hereby  give  and  bequeath  to  my  nephew,  Edward  Burd, 
son  of  the  said  Joseph,  $2000  of  the  principal  aforesaid,  and  to 
the  other  children  of  the  said  Joseph  Burd,  who  shall  be  living 
at  the  time  of  my  death,  I  give  and  bequeath  the  rest  and  resi- 
due of  the  principal  to  be  equally  divided  among  them,  share 
and  share  alike.  And  I  do  nominate,  constitute  and  appoint  my 
friend,  Hugh  Craig,  executor  of  this  my  last  will  and  testament, 
hereby  revoking  and  making  void  all  and  every  other  will  or 
wills  at  any  time  heretofore  by  me  made,  and  do  declare  this  to 
be  my  last  will  and  testament." 

Edward  Burd,  the  legatee,  died  in  the  year  1857,  and  before 
his  father,  Joseph  Burd,  who  died  about  the  28th  May  1859. 

The  "  rest  and  residue'*  of  the  personal  estate,  the  interest  of 
which  was  given  by  the  will  of  Edward  Burd  to  his  brother 
Joseph  for  the  purposes  mentioned  in  the  said  will,  may  be  con- 
sidered for  the  purpose  of  determining  the  rights  of  the  parties 
in  this  action  as  having  amounted  to  aoout  five  thousand  dollars, 
and  which  came  to  the  hands  of  his  executor,  Hugh  Craig,  to 
whom  letters  testamentary  were  committed ;  and  who  has  now 
in  his  hands  a  sum  sufficient  to  pay  the  claim  of  the  plaintifi*  in 
this  action,  if  by  law  he  be  entitled  to  recover. 

Joseph  Burd  left  surviving  him  a  widow  and  three  children, 
Elizabeth,  Josephine,  and  James,  all  of  whom  are  in  their  mino- 
rity, and  have  for  their  guardian  E.  S.  Doty,  Esq.,  who  appears 
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to  interplead  on  behalf  of  his  wards  in  defence  against  the  plain- 
tiff's claim. 

The  plaintiff,  Alfred  J.  Fisher,  is  the  administrator  of  Edward 
Burd  (the  younger),  and  claims  to  recover  the  legacy  of  two 
thousand  dollars  as  having  been  vested  in  his  intestate  in  his  life- 
time. For  the  benefit  of  his  wards  E.  S.  Doty,  Esq.,  claims  that 
the  said  legacy  was  not  vested  in  the  plaintiff's  intestate,  and 
that  he  is  not  entitled  to  recover. 

If  the  court  shall  be  of  opinion  that  upon  the  facts  stated  the 
plaintiff  is  entitled  to  recover,  then  judgment  to  be  entered  in 
his  favour  for  two  thousand  dollars,  with  interest  from  28th  May 
1859,  otherwise  judgment  to  be  entered  for  the  defendant. 

The  court  below  (Graham,  P.  J.)  delivered  an  elaborate  opinion, 
holding  the  legacy  to  Edward  Burd  as  vested,  and,  therefore, 
payable  to  the  plaintiff,  his  legal  representative,  and  giving 
judgment  against  the  defendant,  as  executor  of  Edward  Burd, 
for  $2000,  with  interest  from  May  28th  1859;  also  for  costs 
against  Elizabeth,  Josephine,  and  James  Burd,  minors,  who  ap- 
peared by  their  attorney,  on  notice  at  the  instance  of  defendant, 
and  were  permitted  by  the  court  to  interplead  and  defend  against 
the  claim  of  the  plaintiff. 

The  defendant  thereupon  sued  out  this  writ,  averring  here 
that  the  court  below  erred  in  giving  judgment  for  the  plaintiff 
on  the  case  stated. 

Watts  and  Parker^  for  plaintiffs  in  error,  argued  that  the 
application  of  well  settled  principles,  viz.:  1.  That  the  testa- 
tor's intention  must  govern  in  the  construction  of  wills;  and, 
2.  When  time  is  annexed  to  the  gift  of  a  legacy,  and  not  to  its 
payment,  it  is  contingent ;  settled  this  case,  and  led  to  the  con- 
clusion, that  the  legacy  to  Edward  Burd,  the  nephew  to  this 
testator,  was  contingent  and  not  vested. 

The  testator  had  no  children,  and  therefore  gave  his  estate  to 
collaterals.  All  the  legacies  previous  to  this  are  vested  and 
absolute.  The  legacy  to  testator's  brother  Joseph  was  vested 
in  him  for  life,  but  the  will  then  makes  the  $2000  legacy  to  his 
nephew  Edward  contingent  upon  his  surviving  Joseph,  and  the 
legacies  to  the  brothers  and  sisters  of  Edward  contingent  upon 
their  surviving  the  testator. 

The  distinction  between  this  case  and  that  of  Moore  t*.  Smith, 
9  Watts  407,  is  not  perceived.  There  is  no  "  separate  and  ante- 
cedent gift  independent  of  the  time  of  payment"  in  this  case, 
which  the  court  in  Moore  v.  Smith  held  to  be  the  ruling  princi- 
le.     The  time,  to  wit,  "  at  the  death  of  my  brother,  Joseph 

urd,"  is  here  assigned  to  the  gift,  and  not  to  the  payment. 

Parker  ^  Adam$j  for  defendant  in  error,  contended  that  this 
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Tras  a  separate  and  express  gift,  independent  of  the  direction  and 
time  for  payment:  citing  Donner's  Appeal,  2  W.  &  S.  872; 
Birdsall  v,  Hewlet,  1  Paige  32 ;  Eldridge  v.  Eldridge,  9  Gushing 
516;  Childs  v.  Russell,  11  Metcalf  16;  4  Hare  378;  1  Jarman 
on  Wills  7P3. 

That  where  the  enjoyment  of  an  entire  fund  is  given  in  frac- 
tional parts  at  successive  periods,  which  must  eventually  arrive, 
the  distinction  between  the  time  annexed  to  the  gift  and  the  pay- 
ment is  unimportant,  the  interest  in  such  cases  vesting  together  r 
King  V.  King,  1  W.  &  S.  205.  Without  controverting  the  rule  in 
Moore  v.  Smith,  this  case  falls  within  an  exception  to  that  rule 
which  is  equally  well  supported :  see  Vawdry  v,  Geddes,  1  R,  & 
M.  208 ;  Saunders  v.  Vantier,  1  Or.  &  Ph.  248. 

Legacies  are  always  considered  vested  unless  a  contrary  inten- 
tion is  manifest:  Corbin  v.  Wilson,  2  Ash.  178 ;  Bowker  v.  Bowker, 
9  Gush.  519 ;  Eldridge  v.  Eldridge,  Id.  516 ;  Watson  v.  Wood, 
8  Rhode  Island  226 ;  Gilford  v.  Thorn,  1  Stock ;  Manderson  v. 
Luken,  11  Harris  81;  Bridgewater  v.  Gordon,  2  Sneed  5;  9 
Hare  744. 

In  cases  of  doubtful  construction  the  law  favours  an  absolute 
rather  than  defeasible  estate,  a  vested  rather  than  a  contingent 
one,  a  primary  rather  than  a  secondary  interest,  &c.  See  11  Harris 
9,  31,  381,  388 ;  6  Gasey  175 ;  2  Barr  69 ;  7  W.  &  S.  279. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 
LowRiE,  G.  J. — If  the  interpretation  of  this  bequest  were  doubt- 
fal,  the  law  would  incline  to  treat  it  as  vested.  But  it  does  not 
geem  to  us  doubtful.  The  relevant  clauses  are  very  evidently 
intended  to  effect  an  entire  disposition  of  the  residue  of  his  per- 
sonal estate,  and  yet  he  leaves  a  part  of  it  undisposed  of,  if  this 
legacy  was  not  from  the  first  vested.  This  is  a  very  influential 
consideration. 

His  words  are,  "  At  the  death  of  my  brother  Joseph,  it  is  my 
will  and  I  hereby  give  to  my  nephew  Edward,"  &c.  This  does 
not  mean  that  his  will  is  at  the  death  of  his  brother,  and  there- 
fore we  must  transpose  the  words  of  time  in  the  sentence,  so  as 
to  make  them  read,  "  It  is  my  will  and  I  hereby  give  to  my 
nephew  Edward  at  the  death  of  my  brother,"  &c.,  and  this  is 
very  clearly  a  vested  legacy,  when  looked  at  in  connection  with  the 
antecedent  life  interest  granted  to  the  brother  in  the  same  fund. 
The  authorities  cited  in  the  opinion  of  the  court  below,  and  in 
the  argument  of  the  counsel  for  the  defendant  in  error,  show  this 
well  enough,  and  we  add  no  others.  The  life  interest  and  the 
remainder  naturally  go  together  in  the  thought  of  the  testator, 
and  therefore  in  our  interpretation  of  his  language,  and  make 
one  complete  disposition. 

Judgment  affirmed. 
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Swope  et  al.  versus  Ross  et  al. 

BUh  of  Exchange, — Rights   of  Dratoee  who   discounts  BUI  before 

Maturitif, 

1.  The  acceptor  of  a  bill  being  the  principal  debtor,  while  the  drawer  and 
endorser  are  but  sureties,  payment  by  the  former  extinguishes  the  debt,  leav- 
ing no  right  of  action  against  the  latter  except  when  the  acceptance  was 
tuprajproiest, 

2.  The  acceptance  of  a  bill  is  an  engagement  to  pay  it  according  to  tenor 
and  effect  at  maturity,  and  not  before ;  and  a  bill  is  only  "paid"  when.it  is 
done  in  due  course  and  with  an  intention  to  discharge  it. 

3.  The  drawee  of  a  bill  may  accept  or  pay  it  supra  protest  for  the  honour  of 
the  drawer  or  endorser,  but  if  he  discount  it  before  maturity  he  stands  in  the 
position  of  an  endorsee  as  against  all  prior  parties. 

4.  The  discounting  of  a  bill  by  the  drawee,  who  has  not  accepted  it,  is 
neither  **  payment''  nor  a  promise  to  pay  according  to  tenor  and  effect,  but 

Suts  him  in  the  position  or  an  endorsee  for  value,  with  right  of  action  agtunst 
rawer  and  endorser. 

Error  to  the  Common  Pleas  of  Somerset  eounty. 

This  was  an  action  of  assumpsit  in  the  Common  Pleas,  entered 
to  February  Term  1860,  between  George  Ross  &  Co.,  plaintiife, 
and  Swope  &  Karns,  in  which  the  following  case  was  stated  for 
the  opinion  of  the  court  in  the  nature  of  a  special  verdict. 

Ross  Forward  gave  to  Swope  &  Karns  the  following  instru- 
ment of  writing : — 

Somerset,  Pa.,  August  18th  1869. 

George  Ross  &  Co.,  Bankers,  pay  to  Swope  &  Karns,  or  order, 
ninety  days  from  date,  six  hundred  and  sixteen  dollars. 

Ross  Forward. 

On  or  about  the  1st  of  September  thereafter,  Swope,  one  of 
the  firm  of  Swope  &  Karns,  delivered  this  paper  (endorsed 
Swope  and  Karns)  to  the  plaintiffs'  bank,  had  the  same  dis- 
counted, and  received  the  money  thereon  less  the  discount,  $16.40. 

At  the  time  this  check  was  given,  and  when  it  was  discounted 
at  the  bank,  Ross  Forward  was  one  of  the  firm  of  George  Ross 
&  Co.,  but  went  out  on  the  19th  of  September  1859. 

When  the  day  of  payment  named  in  the  check  came  round, 
Forward  had  no  funds  in  the  bank,  and  the  paper  was  regularly 
protested  for  non-payment  on  the  19th  of  November  1859. 

If  the  court  be  of  the  opinion  that  on  the  above  state  of 
facts,  the  plaintiffs  are  entitled  to  recover,  the  judgment  to  be 
entered  in  favour  of  plaintiffs  for  $616,  with  interest  from  No- 
vember 19th  1859 ;  otherwise  judgment  for  defendant  with  costs. 
Notice  of  dishonour  of  the  bill  was  admitted  in  the  argument. 
The  court  below  entered  judgment  for  plaintifiFs  for  $616,  with 
interest  from  November  19th  1859. 

The  defendants  thereupon  sued  out  this  writ,  and  assigned  the 
entry  of  judgment  for  plaintiflFs  for  error. 
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BuguM  and  Kimmelj  for  plaintififs  in  error,  argued  that  the 
drawee  of  a  check,  payable  in  future,  who  discounts  it  to  the 
payee  before  it  is  payable,  is  not  entitled  to  recover  the  money 
from  the  payee  on  account  of  the  insolvency  of  the  drawer.  A 
check  is,  in  form  and  effect,  a  bill  of  exchange.  If  George  Ross 
k  Co.  had  accepted  this  check,  their  liability  to  pay  at  maturity 
would  not  be  questioned,  whether  the  drawee  had  funds  or  not ; 
the  acceptor  being  the  principal  debtor :  3  Kent  85. 

Payment  before  maturity  is  equally  conclusive,  and  the  bank 
can  only  resort  to  Forward  for  reimbursement. 

As  the  check  was  to  the  order  of  Swope  &  Karns,  their  endorse- 
ment was  necessary,  of  course,  and  would  have  been  so  if  it  were 
payable  on  demand. 

If  they  had  received  the  money  on  this,  from  any  other  party 
than  the  drawee,  their  endorsement  would  have  made  them  liable 
on  failure  of  payment  by  the  drawee ;  but  here  the  drawee  pays 
the  money  according  to  the  request  of  the  drawer,  and  receives 
from  the  holder  $16.40  for  present  payment.  Beside,  the 
drawer  was  a  member  of  the  firm  of  George  Ross  &  Co.,  the 
drawees,  so  that  the  doctrine  of  the  court  below  is,  that  a  man 
may  draw  a  check  on  himself,  payable  in  future,  speculate  on  it 
before  maturity,  and,  on  his  insolvency,  compel  the  payee  to 
refund  the  whole  amount. 

Forward  and  Qaither^  for  defendants  in  error. — The  paper  in 
controversy,  not  being  due,  was  not  presented  for  payment,  nor 
did  the  plaintiffs  agree  to  accept  it  to  be  paid  when  due,  but 
they  did  agree  to  discount  it  on  defendants'  endorsement,  as 
other  undue  paper  is  discounted.  This  endorsement  without 
acceptance,  waived  the  acceptance,  and  guarantied  the  other 
member  of  the  firm  of  George  Ross  &  Co.  that  Forward  would 
pay  it  at  maturity,  which  having  failed  to  do,  the  endorsees 
become  liable. 

Although  a  check  is  in  effect  a  bill  of  exchange,  it  is  also  true 
that  bills  payable  to  order  are  negotiable;  and  a  transfer  by 
endorsement  is  similar  to  making  a  new  bill,  the  endorser  being 
a  new  drawer :  1  Wheaton's  Selwyn  285.  A  blank  endorsement 
is  an  equivocal  fact,  and  it  is  in  the  power  of  the  holder  to  use 
it  as  an  acquittance  to  discharge  the  bill,  or  as  an  assignment  to 
charge  the  endorser :  Id.  287. 

It  was  not  a  payment  of  their  own  paper.  Forward,  though 
a  member  of  the  firm  of  Ross  &  Co.,  was  as  much  a  stranger  in 
this  transaction  as  any  other  person. 

The  opinion  of  the  court  was  delivered  July  25th  1861,  by 
Strong,  J. — The  question  presented  by  the  case  stated  is 
quite  novel,  and  we  have  not  been  able  to  find  that  it  has  been 
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adjudicated.  Undoubtedly  the  acceptor  of  a  bill  of  exchange 
is  the  principal  debtor,  and  the  drawer  and  endorsers  are  but 
sureties.  Of  course  the  acceptor,  even  after  payment,  cannot 
sue  either  the  drawer  or  endorser  of  the  bill  unless  his  accept* 
ance  was  supra  protest  His  payment  of  the  bill  extinguishes 
it,  but  the  case  stated  finds  that  the  plaintifis  discounted  the  bill 
for  the  payees  before  it  became  payable,  not  that  they  accepted 
it  or  paid  it.  Discounting  a  bill,  though  it  be  done  by  the 
drawee,  is  neither  acceptance  nor  payment.  Acceptance  is  an 
engagement  to  pay  the  bill  according  to  its  tenor  and  effect  when 
it  becomes  due,  not  before.  A  bill  is  paid  only  when  there  is  an 
intention  to  discharge  and  satisfy  it.  In  Burbidge  v.  Manners, 
3  Camp.  194,  Lord  Ellen  borough  said  "that  even  payment  of 
a  bill  before  it  became  due,  does  not  extinguish  it  any  more  than 
if  it  were  merely  discounted,"  and  added  that  "payment  means 
payment  in  due  course  and  not  by  anticipation."  His  lordship 
evidently  thought  that  discounting  a  bill  by  a  drawee  is  neither 
payment  nor  extinguishment.  In  Attenborough  v.  McKenzie, 
in  the  English  Court  of  Exchequer,  36  Eng.  Iaw  and  Eq.  662, 
it  was  hela  that  if  the  acceptor  of  a  bill  discounts  it,  he  may 
reissue  it  so  as  to  charge  the  drawer;  that  nothing  will  discharge 
the  drawer  but  payment,  i,  e.  payment  when  due,  or  payment 
for  the  purpose  of  discharging  and  satisfying  the  bill.  There- 
fore if  the  acceptor  discounts  the  bill  for  the  drawer  and  then 
endorses  it  away,  the  drawer  will  be  liable  upon  it  to  the  holder, 
and  the  transfer  by  the  drawer  to  the  acceptor  will  operate  as 
an  endorsement,  although,  at  the  time,  the  drawer  does  not 
intend  to  transfer  by  way  of  endorsement,  being  under  the 
impression  that  the  bill  is  discharged  by  coming  into  the  hands 
of  the  acceptor.  Nor  will  the  payment  of  the  amount  less  the 
discount,  be  deemed  a  payment  of  the  bill  by  the  acceptor.  In 
that  case  the  holder  of  the  bill  took  it  by  endorsement  after  it 
was  due,  from  the  transferee  of  the  acceptor.  The  ruling  goes  to 
the  length  that  even  the  accepting  drawee  of  a  bill  may  take  it 
as  an  endorsee,  and  as  such  may  issue  it.  It  also  decides  that 
he  does  take  it  as  an  endorsee  when  he  discounts  it.  Can  then 
the  drawee  of  a  bill,  payable  on  time,  who  has  discounted  it, 
maintain  an  action  on  it  against  the  drawer  or  endorser  if  it  be 
protested  for  non-payment  and  notice  be  given  ?  He  is  not  a 
party  to  the  bill  until  he  has  accepted  it.  Until  then,  he  has  not 
assumed  the  position  of  principal  debtor,  nor  undertaken  any 
obligation  in  regard  to  it.  His  discounting  has  neither  paid  nor 
extinguished  it,  and  it  is  not  a  promise  to  pay  according  to  its 
tenor  and  effect.  Is  he  precluded  from  becoming  an  endorser 
by  the  fact  that  the  bill  was  directed  to  ^im  ?  It  seems  well 
settled  that  the  drawee  of  a  bill  may  accept  or  pay  it,  supra 
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protest^  for  honour  of  the  drawer  or  endorser,  and  if  he  takes  it 
up  he  stands  in  the  position  of  an  endorsee  paying  full  value 
for  it,  has  the  same  remedies  to  which  an  endorsee  would  be 
entitled  against  all  prior  parties,  and  can  of  course  sue  the  drawer 
or  endorser :  Ghittj  on  Bills  875.  In  such  cases  the  fact  that 
the  bill  was  drawn  upon  him  does  not  incapacitate  him  from 
acQuiring  the  rights  of  an  endorsee.  No  reason  is  apparent  for 
a  aifferent  rule  where  the  drawee  becomes  the  holder  bj  dis- 
counting the  bin  before  its  dishonour.  Uncertain  whether  the 
drawer  will  put  funds  into  his  hands  to  meet  the  bill  at  maturity, 
he  may  well  refuse  to  accept,  and  yet  may  discount  it  on  the 
credit  of  both  the  drawer  and  endorser,  u  he  does  not  accept 
be  is  as  much  a  stranger  to  it  as  any  other  person  discounting  it 
for  the  drawer  or  endorser ;  is  but  purchasing  the  contract,  and 
the  contract  thus  purchased  is  that  the  drawee  will  pay  the  bill 
on  presentment,  when  it  shall  fall  due,  or  in  case  of  his  failing 
to  do  so,  that  the  parties  whose  names  are  already  upon  it  will 
pay,  if  due  notice  of  its  dishonour  be  given  to  them.  The 
promise  is  made  by  the  parties  to  the  bilL  The  purchaser  enters 
into  no  engagement. 

These  views  accord  with  the  doctrine  laid  down  in  Desha 
Shephard  &  Co.  r.  Steward,  6  Alabama  852,  a  case  which  more 
-closely  resembles  the  present  than  any  we  have  been  able  to  find. 
In  it  the  Supreme  Court  of  that  state  ruled  that  the  drawees 
of  a  bill  may  sue  the  drawer  or  endorsers  after  it  has  been 
dishonoured,  even  though  they  obtained  the  bill  before  its  dis- 
honour ;  and  that  until  acceptance  they  are  strangers  to  the  bill, 
and  may  acquire  rights  to  it,  and  stand  in  the  same  condition  as 
any  other  holder.  It  was  said  that  there  is  no  legal  presumption 
if  the  drawee  comes  into  possession  of  the  bill  previous  to  its 
dishonour,  that  he  takes  it  with  the  obligation  to  accept. 

Such  being  in  our  opinion  the  law,  it  was  not  error  that  the 
Court  of  Common  Pleas  gave  judgment  for  the  plaintiff  upon  the 
case  stated.  The  fact  is  not  distinctly  found  that  notice  of  dis- 
honour of  the  bill  was  duly  given  to  the  defendants,  but  it  was 
conceded  on  the  argument  that  such  was  the  fact,  and  that  such 
is  the  meaning  of  the  case  stated. 

The  judgment  is  afiSrmed. 
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Housum  versus  Kogers  et  al. 

Assignment  ht/  a  Bank  for  Benefit  of  Creditors. — Hight  of  Endorser 
to  pay  Note  discounted  hy  it,  in  its  own  depreciated  Paper,  after  a 
bond*  fide  Transfer  to  Assignees. 

1.  The  endorser  of  a  Degotiable  note,  discounted  by  a  bank  and  bj  it 
transferred  to  assignees  be&re  maturity,  for  full  value,  has  no  right,  when 
payment  is  demanded  by  the  holders,  to  pay  the  note  in  the  depreciated 
paper  of  the  bank  after  it  has  failed. 

2.  The  Bank  of  Pennsylvania,  through  a  branch  office,  discounted  a  note 
upon  the  credit  of  an  accommodation  endorser,  which  before  it  came  due, 
was  with  other  notes  transferred  by  the  bank  to  certain  trustees  of  other 
banks,  in  consideration  of  a  sum  of  money  advanced  by  them  to  sustain  its 
credit:  before  maturitv,  the  bank  failed,  but  the  note  was  renewed  in  the 
hands  of  the  trustees  by  the  parties  to  it ;  when  due,  payment  was  tendered 
in  the  notes  of  the  bank  by  the  endorser  to  the  agent  of  the  trustees,  which 
was  refused  and  suit  brought  against  him  upon  the  note.  Seldi  that  the 
plaintiffs  were  holders  for  value,  and  could  not  be  required  to  receive  in 
payment  the  depreciated  notes  of  the  bank. 

3.  Though  the  transfer  of  the  note  by  the  bank  was  not  in  the  usual  course 
of  business,  it  is  not  for  that  reason  invalid ;  and  where  the  transaction  was 
honest,  for  the  benefit  of  the  public  and  the  protection  of  the  stockholders,  the 
legal  and  equitable  title  in  the  note  woula  pass  to  the  trustees,  who  were 
entitled  to  demand  payment  in  constitutional  currency  or  its  equivalent. 

4.  Where  the  note  was  transferred  for  value,  and,  with  knowledge  of 
the  transfer  and  the  failure  of  the  bank,  the  endorser  joined  the  drawers  in 
renewing  the  note  in  the  hands  of  the  assignees,  he  cannot  call  in  question 
the  power  of  the  bank  to  transfer  the  note  under  the  charter,  for  he  was  a 
debtor  and  not  a  creditor  interested  in  the  assets  of  the  bank,  and,  as  such, 
entitled  to  interfere. 

Error  to  the  Common  Pleas  of  Berks  county. 

This  was  an  action  on  the  case  brought  to  April  Term  1858, 
by  Charles  H.  Rogers,  John  B.  Austin,  and  Adolph  E.  Borie, 
against  Daniel  Housum. 

The  case  was  this: — On  the  15th  day  of  June  1857,  Norton 
&  Clymer  drew  a  promissory  note  for  the  sum  of  $2680,  payable 
three  months  after  date,  to  the  order  of  Daniel  Housum,  at  the 
office  of  discount  and  deposit  of  the  Bank  of  Pennsylvania,  at 
Reading.    This  note  Daniel  Housum  endorsed,  for  the  accommo- 
dation of  the  drawers,  who  had  the  same  discounted  for  their 
own  use  at  the  said  office.     When  this  note  fell  due,  Norton  & 
Clymer  were  unable  to  pay  it,  and  it  was  renewed  by  another 
note,  dated  September  17th  1857,  for  the  same  sum,  drawn  and 
endorsed  by  the  same  parties,  and  payable  at  the  same  place, 
sixty  days  after  the  date  thereof.    Soon  after  the  making  of  this 
note,  Thomas  Allibone,  the  president  of  the  Bank  of  rennsyl- 
vania,  made  arrangements  with  John  Welsh,  agent  for  certain 
of  the  Philadelphia  banks,  by  which  it  was  agreed  that  the  said 
banks  should  advance  the  sum  of  six  hundred  thousand  dollars  to 
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the  Bank  of  Pennsylvania,  to  sustain  her  credit,  in  consideration 
of  which,  AUibone  agreed  to  pass  to  the  said  banks  certain  bills 
receivable  as  collateral  security.  In  pursuance  of  this  arrange- 
ment the  Philadelphia  banks  advanced  to  the  Bank  of  Pennsyl- 
vania, $504,000,  on  the  28d  of  September  1857,  and  $163,000 
on  the  24th  of  the  same  month ;  and  Thomas  Allibone  passed 
over  into  the  hands  of  John  Welsh  the  sum  of  $718,000  in  bills 
receivable,  belonging  to  the  Bank  of  Pennsylvania.  Among 
these  was  the  note  on  which  this  suit  is  founded,  it  having  been 
sent  to  Philadelphia,  from  the  branch  at  Reading,  by  David 
McKnight,  the  cashier,  at  the  request  of  the  president.  It  was 
then  passed  by  John  Welsh,  or  by  Welsh  and  Robbins,  into  the 
hands  of  the  plaintiffs  in  this  suit,  who  allege  that  they  hold  it 
as  trustees  of  the  banks  who  advanced  the  money  to  the  Bank 
of  Pennsylvania.  Before  it  fell  due,  it  was  sent  to  the  Farmers* 
Bank  of  Reading  for  collection,  and  when  it  matured,  was  re- 
newed November  18th  1857,  by  another  note  of  the  same  makers 
and  endorser,  for  the  same  sum,  and  payable  ninety  days  after 
date,  at  the  Farmers'  Bank  of  Reading.  At  the  time  of  the  last 
renewal  Daniel  Housum,  the  endorser,  was  not  told,  nor  did  he 
know,  that  the  note  had  passed  from  the  Bank  of  Pennsylvania, 
nor  was  he  aware  of  that  fact  until  the  time  it  fell  due.  The 
printed  notice  that  he  received,  showing  the  time  when  the  last 
note  matured,  was  to  the  effect  that  the  note  was  at  the  office  of 
discount  and  deposit. 

But  he  knew  as  early  as  the  6th  of  February  1858,  that  the  note 
was  held  by  the  plaintiffs,  and  the  fact  that  the  branch  office  at 
Reading  had  ceased  to  do  business  when  the  note  was  known  to 
him  on  the  18th  of  November  1857,  when  the  note  was  renewed 
by  him  at  the  Farmers*  Bank  of  Reading. 

The  note  thus  renewed  fell  due  February  19th  1858,  and  was 
duly  protested  for  non-payment,  of  which  the  defendant  had 
notice.  On  that  day  he  prepared  to  pay  it  partly  in  cash  and 
partly  by  his  own  note,  which  was  agreed  to  by  the  agent  of  the 
plaintiffs.  Subsequently,  however,  he  procured  notes  of  the 
Pennsylvania  Bank,  which  he  tendered  in  payment  of  this  claim. 
This  action  was  then  brought  against  him,  and  on  the  trial  the 
court  below  (Jones,  P.  J.)  directed  the  jury  to  return  their  ver- 
dict for  the  plaintiffs,  which  was  done  for  the  amount  of  the  note 
with  interest  and  costs  of  protest.  Judgment  having  been  entered 
on  the  verdict,  the  defendant  sued  out  this  writ  and  assigned 
here  for  error  the  charge  of  the  court  below  as  above  stated. 

J.  Hagenv^ariy  C.  K.  Robesony  and  JoJin  BankSj  for  plaintiffs 
in  error,  argued  that  the  note  not  having  been  transferred  to 
the  plaintiffs  below  in  the  usual  course  of  business,  nor  for  a  valu- 
able consideration,  as  in  payment  of  an  antecedent  debt,  or  for 
cash  or  property  jadvanced,  or  for  a  debt  contracted  or  responsi- 
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bility  incurred  in  the  usual  course  of  business ;  it  -was  in  their 
hanas  a  mere  pledge,  subject  to  any  equity  that  could  be  pre* 
sented  against  it  in  the  hands  of  the  Bank  of  Pennsylvania,  and 
was  therefore  payable  in  the  notes  of  the  bank :  Petrie  v.  Clark, 
11  8.  k  R.  388 ;  Bank  of  Penna.  v.  Spangler,  8  Casey  474. 

That  the  transfer  of  this  note  with  others  was  not  the  act  of  the 
bank  through  its  board  of  directors,  but  was  an  unauthorized 
and  illegal  transaction  of  the  president,  which  did  not  bind  the 
corporation :  McCuUough  v.  Moss,  6  Denio  567,  575 ;  Life  and 
Fire  Ins.  Co.  v,  Mech.  Fire  Ins.  Co.,  7  Wendell  31 ;  Ridgeway 
V.  The  Farmers*  Bank  of  Bucks  Co.,  12  S.  &  R-  266;  Farmers' 
Bank  v.  McKee,  2  Barr  818. 

John  S.  Richards  and  Charles  Davisy  for  defendants  in  error, 
admitted  that  the  transfer  of  negotiable  paper  as  collateral 
security  for  a  pre-existing  debt,  would  not  constitute  the  trans- 
feree a  holder  for  a  valuable  consideration,  but  denied  that  this 
point  could  be  made  in  this  case.  The  notes  held  by  the  bank, 
of  which  this  was  one,  were  given  to  plaintiffs  on  condition  that 
they  would  advance  a  large  sum  of  money  to  the  bank,  which 
was  done,  and  argued  that  any  consideration  made  the  transferee 
a  holder  for  value :  Petrie  v.  Clark,  11  S.  &  R.  388 ;  Kirkpatrick 
V.  Muirhead,  4  Harris  123 ;  Hind  v.  Holdship,  2  Watts  104 ; 
Mercer  v.  Lancaster,  5  Barr  162. 

Being  holders  for  a  valuable  consideration,  plaintiffs  are  not 
bound  to  receive  in  payment  depreciated  notes  of  the  bank: 
Philips  V.  Bank  of  Lewistown,  6  Harris  895 ;  Reed  v.  Mitchel, 
Id.  405. 

As  to  the  allegation  that  the  transfer  was  not  the  act  of  the 
corporation,  they  replied,  that  if  it  was  satisfied  no  one  else  had 
a  right  to  object:  1  Watts  387;  12  Wharton  80;  Fleckner  v. 
XJ.  S.  Bank,  8  Wheat. ;  U.  S.  Bank  v.  Dandridge,  12  Wheat.  64 ; 
Foster  v.  Essex  Bank,  19  Mass.  479.  Even  if  the  transfer  had  been 
made  without  the  knowledge  of  the  directors,  the  bank  could  not 
have  made  this  defence  at  the  time  when  the  defendant  below 
offered  to  pay  in  depreciated  bank  notes.  A  mortgage  illegally 
^iven  becomes  binding  if  acquiesced  in :  Gordon  t;.  Preston,  1 
Watts  387. 

Lidependent  of  this,  defendant  has  no  case.  Plaintiffs  held 
the  note  dated  September  17th  1857,  which  they  received  from 
the  bank  for  a  valuable  consideration.  This  was  ffiven  up  in  ex- 
change for  the  note  on  which  this  suit  was  brougnt,  and  with  it 
went  all  claims  upon  the  bank  relating  to  it,  so  that  plaintiffs 
Jield  the  note  of  November  18th  1857,  discharged  of  all  prior 
equities  if  any  such  had  existed :  Kimbo  t^.  Lytic,  10  Yerger 
4z8.  The  drawers  and  endorsers  of  the  former  note  have  it  now 
in  their  possession,  and  they  cannot  now  refuse  to  pay  this  note 
4>n  the  allegation  that  plaintiffs  were  not. the  proper  owners  of 
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that  which  they  received  in  exchange  for  it :  See  Chitty  on  Bills, 
10th  ed.  178,  note;  2  Nott  &  McCord  242.  By  endorsing, 
Housum  gave  Glymer  unlimited  control  over  it :  Lord  v.  Ocean 
Bank,  8  Harris  386 ;  Appleton  v,  Donalson,  8  Barr  886 ;  see 
also  5  Barr  162;  2  Casey  269;  6  Id.  138,  Petrie  v.  Clark 
has  no  application  on  the  other  side.  It  sustains  the  principle, 
that  where  there  is  neither  collusion  nor  fraud  such  contracts 
are  valid.  In  The  Bank  v.  Spangler,  the  controversy  was 
between  the  bank  and  its  debtor,  which  is  not  this  case.  As 
between  a  debtor  and  an  assignee  of  the  bank,  notes  acquired 
after  notice  of  the  assignment  were  held  neither  admissible  ag 
payment  or  8e^off:  Northampton  Bank  v.  Balliet,  8  W.  &  S. 
311 ;  Ride  v.  Johnson,  8  Harris  193 ;  Phillips  t^.  Bank  of  Lewis- 
town,  6  Id.  398;  Reed  v.  Mitchell,  6  Id.  405;  see  also  Hughes 
V.  Large,  2  Barr  103.  The  legal  presumption  is  in  favour  of 
the  endorsee  of  negotiable  paper :  Gray's  Admin,  v.  Bank  of 
Kentucky,  5  Casey  866 ;  see  also  4  Casey  294  ;  4  W.  &  S.  446 ; 
6  Id.  221. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 

Woodward,  J. — The  plaintiff  in  error,  defendant  below,  was 

an  accommodation  endorser  of  a  promissory  note  discounted  by 

the  Bank  of  Pennsylvania,  at  its  office  of  discount  and  deposit 

at  Reading.     Had  he  a  right  to  pay  the  note  in  the  depreciated 

Jiaper  of  the  Bank  of  Pennsylvania  to  an  assignee  who  had  paid 
uU  value  for  it  to  the  bank  ?    The  court  below  said  no,  and  we 
think  they  answered  correctly. 

The  analogies  furnished  by  the  cases  cited  in  the  argument 
are  sufficient  to  justify  the  ruling  of  the  court,  but  a  reason  which 
is  decisive  against  the  plaintiff  in  error  may  be  drawn  from  the 
nature  of  the  instrument  he  subscribed.  It  was  a  negotiable 
note.  By  his  endorsement,  the  plaintiff  in  error  meant  to  give 
it  credit,  into  whose  hands  soever  it  should  lawfully  come  for 
value.  When  he  finds  it  in  the  hands  of  the  trustees  of  other 
banks,  who  came  forward  in  a  vain  endeavour  to  sustain  the 
sinking  fortunes  of  the  Bank  of  Pennsylvania,  and  paid  more 
money  than  the  notes  were  worth  which  the  Bank  of  Pennsyl- 
vania transferred  to  them,  how  can  he  refuse  to  perform  his  con- 
tract ?  What  equity  has  he  to  ask  such  trustees  to  receive  the 
almost  worthless  notes  of  the  broken  bank  in  discharge  of  his 
liability  ?  He  made  a  transferable  instrument.  He  knew  it 
might  be  transferred  for  value,  and  he  was  shown  on  the  trial 
that  it  had  been  transferred  bond  fide  and  for  full  value.  Then 
let  him  meet  it  as  he  meets  other  pecuniary  obligations. 

But  whilst  the  transfer  for  value  is  not  denied,  it  is  insisted 
that  it  was  out  of  the  usual  course  of  business.     Doubtless  the 
arrangement  made  through  Mr.  Welsh  was  unusual  and  extraor- 
4  Wr.— 13 
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dinary,  but  it  was  an  honest  transaction.  It  seemed  to  be 
demanded  by  the  exigencies  of  the  occasion.  It  was  designed 
to  benefit  the  public,  to  protect  the  stockholders  of  the  Bank  of 
Pennsylvania,  and  to  maintain  a  sound  paper  currency.  Of 
what  moment,  then,  that  the  transfer  of  this  note,  influenced  by 
such  laudable  motives,  and  paid  for  in  solid  cash,  was  not  in  the 
usual  course  of  business  ?  It  gave  the  transferees  a  legal  and 
equitable  title  to  the  note,  and  they  have  a  right  to  demand  its 
redemj)tion  in  the  constitutional  currency,  or  its  equivalent. 

It  is  argued  that  the  Bank  of  Pennsylvania  had  no  power 
under  her  charter  to  transfer  the  note.  The  plaintiff  in  error 
is  not  in  position  to  raise  that  question.  His  contract  was  not 
enlarged  or  impaired  by  the  transfer.  He  gave  his  note  a  trans- 
ferable quality,  and  seeing  that  it  was  transferred  with  the  con- 
sent of  the  holder,  and  for  value  before  it  fell  due — and  seeing, 
especially,  that  he  joined  the  drawers  in  renewing  it  after  the 
transfer,  and  after  the  failure  of  the  Bank  of  Pennsylvania  was 
known  to  him,  we  do  not  consider  him  at  liberty  to  raise  the 
question  of  charter  powers,  which  is  suggested  in  the  argument. 
As  nobody  interested  in  the  assets  of  the  bank  is  here  to  ques- 
tion the  transfer,  a  debtor  of  the  bank  is  not  the  proper  party 
to  do  it. 

The  judgment  is  afBrmed. 
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Hunter's  Appeal. 

IhjuwUion  to  restrain  Creditor  of  Husband  from  teUing  Wlfe*t  Real 
Estate  on  Execution, 

1.  Under  the  Act  of  Uth  April  1848  and  12th  April  1850,  the  levy  and  sale 
of  a  wife's  real  estate  by  a  creditor  of  her  husband's,  on  execution  against 
him,  is  contrary  to  law  and  may  be  restrained  by  injunction. 

2.  In  order  to  authorize  the  interference  of  a  court  of  equity,  a  clear  case 
of  title  in  the  wife  under  the  Acts  of  1848  and  1850,  must  be  made  oat ; 
otherwise  the  court  will  not  interfere,  but  leave  the  parties  to  their  remedy 
at  law. 

3.  Where  the  real  estate  of  a  wife  was  leyied  on  by  a  creditor  of  her 
husband's,  and  was  about  to  be  sold,  it  was  error  in  the  court  to  dismiss  a  bill 
filed  by  her,  for  a  preliminary  injunction  to  restrain  the  execution-creditor 
from  selling  it. 

Appeal  from  the  Common  Pleas  of  Berk9  county^  sitting  in 
Equity. 

This  was  an  appeal  by  Mary  Hunter,  wife  of  Daniel  V.  R. 
Hunter,  from  the  decree  of  the  Common  Pleas,  dismissing  her 
bill  in  equity,  praying  for  an  injunction  to  prevent  Daniel 
Krauss  and  Ueorge  Krauss,  administrators  of  Nathan  Krausa, 
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deceased,  from  selling  her  real  estate  under  a  judgment  against 
her  husband. 

The  bill,  which  was  filed  February  4th  1860,  set  forth  that  the 
complainant  was  the  absolute  and  separate  owner,  in  fee  simple, 
of  a  tract  of  land  in  Oley  township,  Berks  county,  containing 
about  175  acres,  describing  it,  which  she  held  under  the  last  will 
and  testament  of  her  mother,  Catherine  Kemp,  deceased,  which 
was  proved  April  15th  1848 ;  that  her  husband  had  no  interest 
in,  or  right  or  title  to  the  same,  nor  any  control  over  it,  nor  any 
marital  right  or  life  or  curtesy  estate,  initiate  or  otherwise,  of,  in, 
or  to  the  same,  and  that  it  was  in  no  way  liable  for  his  debts. 

That  the  defendants  in  the  bill  held  a  judgment  against  her 
husband,  the  said  Daniel  V.  R.  Hunter,  for  $2128.50,  with  costs, 
which  they  claimed  to  be  a  lien  on  said  land,  or  on  some  interest 
of  her  husband  therein,  under  which  they  had  issued  an  execu- 
tion, levied  on  and  had  it  condemned,  and  intended  to  have  it  sold 
by  the  sheriff  in  satisfaction  thereof,  whereby  her  title  to  the 
said  property  had  been  prejudiced  and  injured,  and  complainant 
prevented  from  holding  and  enjoying  it  as  her  own  sole  and  sepa- 
rate estate,  &c.,  and  praying  for  an  injunction  to  restrain  the 
defendants  from  further  proceeding  in  the  premises,  with  a  prayer 
for  general  relief. 

The  language  of  the  will  of  Mrs.  Kemp,  by  which  this  land 
was  devised  to  Mrs.  Hunter,  was  as  follows : — "  I  order  that  my 
daughter  Mary  Hunter  shall  have  the  following  described  tract 
of  land  marked  with  red  boundaries  on  the  draft,  and  designated 
with  the  letter  C,  and  containing  175  acres  and  21  perches,  with 
all  the  improvements  and  everything  thereto  belonging,  and  with 
all  crops  growing  thereon,  and  hay  and  straw  and  manure.** 

"  I  do  hereby  give,  bequeath,  and  devise  the  share  of  my 
daughter  Mary  Hunter  (all  the  foregoing  estate)  to  Lewis  Hot- 
tenstein  of  Maxatawny,  in  trust  however  for  the  sole  and  sepa- 
rate use  and  benefit  of  said  Mary,  the  same  is  to  be  in  no  way 
whatever  liable  for  her  husband's  debts,  nor  is  he  to  have  any 
control  over  the  same,  nor  any  marital  right,  nor  any  curtesy 
estate,  nor  shall  any  of  the  Hunters  have  any  control  over  the 
same.  But  if  my  daughter  Mary  should  be  dissatisfied  with  her 
aforesaid  trustee,  I  give  her  privilege  to  make  choice  of  one  by 
applying  to  the  court  of  Berks  county  and  have  one  appointed. 
But  in  case  that  the  present  husband  (Daniel  V.  R.  Hunter)  of 
my  daughter  Mary  should  die,  and  that  she  should  survive  him, 
in  such  case  I  order  and  it  is  my  will  that  the  trustee  of  my 
daughter  Mary  shall  pay  over  and  assign  unto  her  all  the  whole 
of  the  legacy  and  bequest  intrusted  unto  my  said  daughter 
Mary,  and  to  her  heirs  and  assigns  for  ever.  But  if  it  should 
happen  that  the  husband  of  my  daughter  Mary  should  survive 
her,  in  that  case  I  direct  that  he  shall  have  his  home  and  living 
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with  his  ohildreti  on  the  land,  provided  he  remains  single,  but  in 
nowise  shall  the  children  or  the  property  be  answerable  or  ac- 
countable for  any  of  his  debts." 

On  filing  this  bill,  a  rule  was  granted  on  the  defendants  re- 
quiring them  to  show  cause  why  the  injunction  prayed  for  should 
not  be  granted. 

The  court  below,  on  hearing,  discharged  the  rule  and  dismissed 
the  bill  of  complainant,  on  the  ground  that  the  complainant  had 
an  adequate  remedy  at  law,  on  the  ejectment  to  be  brought  by 
the  sheriff  *s  vendee,  and  that  there  was  therefore  no  jurisdiction 
in  equity,  from  which  decision  this  appeal  was  taken. 

John  Bank%j  for  appellant. 

B.  Frank  Boyevy  for  appellee. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 

Thompson,  J. — This  was  a  bill  to  restrain  the  appellees  from 
proceeding  to  sell  certain  real  estate  of  the  complainant  on  an 
execution  against  her  husband.  The  averment  in  the  bill  of  ex- 
clusive ownership  in  Mrs.  Hunter,  was  not  denied  by  the  appel- 
lees ;  they  neither  pleaded,  answered,  nor  demurred,  but  when  a 
motion  was  made  for  a  preliminary  injunction,  it  was  refused, 
and  the  bill  dismissed.  Thus  the  exclusive  ownership  and  title 
of  the  wife,  the  complainant,  stood  admitted,  and  the  bill  must 
have  been  dismissed  for  want  of  jurisdiction  or  the  inapplicability 
of  the  remedy. 

The  question  now  is,  did  the  chancery  power  of  the  court 
extend  far  enough  to  afford  the  relief  prayed?  Nothing  but 
want  of  jurisdiction  in  the  court  or  irrelevancy  of  the  proposed 
remedy,  could  have  authorized  the  summary  dismissal  of  the  bill. 
Did  they  exist  7  On  the  pleadings  the  only  question  presented 
was,  whether,  since  the  Acts  of  11th  April  1848  and  12th  April 
1850,  a  levy  and  sale  of  a  wife's  property  on  execution  against 
her  husband,  was  or  was  not  contrary  to  law  ?  If  it  was,  and 
there  was  no  adequate  remedy  at  law  for  the  act,  then  the  court 
had  jurisdiction  of  the  subject-matter  of  the  complaint ;  and  it 
not  being  denied  that  it  also  had  of  the  parties,  the  relief  prayed 
for  ought  to  have  been  granted. 

It  may  and  ought  to  be  conceded,  that  it  has  been  the  constant 
practice  in  this  Commonwealth,  for  a  creditor  to  seize  in  execu- 
tion any  property  which  he  may  believe  his  debtor  has  an  interest 
in,  and  sell  it  in  satisfaction  of  his  debt.  It  is  an  axiom  of  oar 
law,  that  in  some  form  or  other,  all  property  of  a  debtor  not  ex- 
pressly exempt,  is  liable  to  be  taken  in  satisfaction  of  his  debts. 
Upon  this  principle,  wherever  an  interest  is  alleged,  the  execu- 
tion is  allowed  to  go,  and  the  question  of  interest  is  afterwards 
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tried  on  the  title  obtained  at  the  sale.  If  the  debtor  had  no 
interest  in  the  property  sold,  no  title  passed.  The  suffering  party 
is  the  credulous  bidder.  True,  the  practice  does  often  put  the 
real  owner  to  the  trouble  and  expense  of  defending  against  title 
80  obtained,  and  of  showing  that  the  debtor  had  no  interest  what- 
ever in  the  property  sold.  The  cloud  upon  his  title  is  often 
doubtless  an  injury;  but  notwithstanding  this,  the  doctrine  that 
the  creditor  has  a  right  to  seize  and  sell  his  debtor's  interest  in 
property,  whatever  it  may  be,  has  been  so  firmly  fixed,  that  the 
courts  have  not  been  armed  with  power  to  interfere  in  limine. 
It  cannot  generally  be  ascertained  in  advance,  when  it  is  realty 
that  is  seized,  whether  the  debtor  has  title  or  not.  And  the  act 
of  issuing  execution  on  a  valid  judgment  not  being  contrary  to 
law,  courts  of  equity  have  not  been  supposed  to  have  power 
under  our  statutes,  where  the  exemption  does  not  exist,  to  re- 
strain it.  That  question  of  title  is  usually  left  to  the  test  of  an 
ejectment.  With  this  practice  it  is  not  intended  to  interfere  in 
this  decision. 

By  the  Act  of  1848,  it  is  provided  that  the  property  of  mar- 
ried women  shall  continue  to  be  their  separate  property  after 
marriage  as  fully  as  before,  and  "  shall  not  be  subject  to  levy  and 
execution  for  the  debts  and  liabilities'*  of  the  husband.  And 
further  to  secure  to  them  the  right  of  property,  the  Act  of  1850 
provides,  "  that  the  real  estate  of  any  married  woman  in  this 
Commonwealth,  shall  not  be  subject  to  execution  for  any  debt 
against  her  husband,  on  account  of  any  interest  he  may  have,  or 
may  have  had  therein  as  tenant  by  the  curtesy,  but  the  same 
shall  be  exempt  from  levy  and  sale  for  such  debt  during  the  life 
of  the  wife.' 

This  act  plainly  forbids  execution,  because  it  expressly  exempts 
the  property  from  levy  and  sale.  The  question  then  recurs,  are  a 
levy  and  proceedings  to  sell  a  wife's  property  for  the  debt  of  the 
husband  in  the  lifetime  of  the  wife,  under  the  exemption  and 
prohibition  of  the  acts  cited,  contrary  to  law  or  not  ?  It  is  not 
easy  to  demonstrate  the  truth  of  a  proposition  that  is  self-evi- 
dent, and  it  would  be  little  less  troublesome  to  prove  what  is  so 
palpable  on  the  face  of  these  statutes.  The  whole  object  of  the 
latter  one  is  to  deny  legality  to  a  levy  and  sale  of  the  property 
therein  described.  Whatever,  therefore,  cannot  be  done  without 
a  violation  of  law,  must  be  contrary  to  law,  and  being  so,  may  be 
restrained  if  there  be  no  adequate  remedy  at  law. 

The  fifth  clause  of  the  3d  section  of  the  Act  of  16th  June 
1836,  now  in  force  throughout  the  Commonwealth,  gives  the 
several  courts  jurisdiction  in  equity  "  for  the  prevention  or  re- 
straint of  the  commission  or  continuance  of  acts  contrary  to  lawj 
and  prejudicial  to  the  interests  of  the  community  or  the  rights  of 
individuals."     Acts  which  may  be  restrained,  must  be  both  con- 
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trary  to  law  and  prejudicial  to  the  interests  of  the  community  or 
the  rights  of  individuals:  7  W.  &  S.  106;  Br.  Eq.  §  282.  Acts 
simply  against  equity  are  not  within  the  power :  6  Wh.  541. 

We  have  already  shown  the  act  of  a  levy  on  a  married  woman's 
property,  with  proceedings  necessary  to  consummate  a  sale,  to 
be  contrary  to  law.  Is  not  the  prohibition  itself  suflScient  evi- 
dence that  the  act,  in  the  estimation  of  the  legislature,  would  be 
prejudicial  to  the  right  protected  by  the  prohibition  ?  This  can- 
not be  doubted.  It  would  be  folly  to  prohibit  harmless  acts.  It 
is,  therefore,  always  to  be  presumed,  that  whatever  is  prohibited, 
is  either  wrong  in  itself  or  against  the  policy  of  the  government. 
The  foundation  for  the  prohibition  in  both  cases,  is  the  prejudi- 
cial consequences  of  the  acts  prohibited.  It  is  not,  therefore, 
necessary,  when  there  is  a  statutory  prohibition  of  an  act,  to  trace 
out  prejudicial  consequences  to  bring  it  within  the  defined  juris- 
diction in  equity  of  our  courts.  If  the  law  be  transcended  or 
disobeyed,  the  act  may  be  restrained :  6  Harris  18 ;  12  Id.  169 ; 
6  Paige  133 ;  1  Railw.  C.  135. 

In  the  case  before  us,  the  property  was  confessedly  the  wife's 
exclusively.  It  was  exempt  from  levy  and  sale  for  the  debts  of 
the  husband  by  statute.  Subjecting  it  to  such  process  for  such 
purposes  was  also  prohibited  by  the  same  statute ;  notwithstand- 
ing this,  the  appellees  did  levy  on  it,  and  were  proceeding  to  sell 
it  when  the  injunction  was  applied  for.  This  law  and  these  facts 
clearly  brought  the  case  within  the  chancery  jurisdiction  of  the 
court  below,  and  instead  of  dismissing  the  bill,  the  court  should 
have  granted  a  preliminary  injunction  to  restrain  the  appellees 
from  proceeding  to  levy  and  sell  the  property.  That  this  is 
proper  as  a  remedy  was  also  said  by  my  brother  Woodward,  in 
Barncord  v.  Kuhn,  12  Casey  388. 

Doubtless,  in  applications  like  the  present,  a  clear  case,  under 
the  Acts  of  1848  and  1850,  of  title  in  the  wife  must  be  shown ; 
otherwise  a  court  of  equity  will  not  interfere,  but  leave  the 
creditor  to  pursue  his  process,  aad  the  purchaser  at  the  sale  to 
establish  his  title  in  ejectment.  Here  the  wife's  title  was  not 
disputed,  nor  that  the  debt  was  the  husband's,  and  consequently 
the  dismissal  of  the  bill  was  error.  To  cases  of  disputed  owner- 
ship, or  where  there  is  no  exemption,  the  authorities  cited  by  the 
appellee  generally  apply ;  but  that  is  not  this  case. 

Decree  of  the  Court  of  Common  Pleas  dismissing  the 
bill  reversed,  and  the  same  is  ordered  to  be  reinstated, 
with  directions  to  proceed  according  to  equity  prac- 
tice therein,  and  that  the  appellees  pay  the  costs  of 
this  appeal. 
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Bricker  versus  Lightner's  Execiitor.  4o      i 

31  8C  *32j 
Flea  of  Statute  of  LimitatinnZj  when  Replication  unnecessary. — Fraud 
alleged  and  proven^  an  Answer  to  the  Plea. — Statute  rum  from  Dis- 
covery of  Fraud, —  Opinion  of  Witness^  when  Evidence, — Mental 
Competency  proven  by  Opinion  of  Witnesses, — Corroboration  of  Wit' 
ness  by  Evidence  of  previous  Statements, 

Where,  in  an  action  by  an  execntor  apon  notes  due  to  his  testator  by  the 
defendant,  who  it  was  alleged  had  fraudulently  seised  them  after  the  death 
of  the  testator,  the  defendant  pleaded  the  Statute  of  Limitations,  after  the 
commencement  of  the  trial,  and  it  was  evident  that  the  fraudulent  seizure  was 
the  plaintiff's  answer  to  the  plea :  it  was  held,  that  the  want  of  a  formal 
replication  was  not  cause  for  reversing  the  judgment. 

2.  Fraud  is  a  sufficient  answer  to  the  plea  of  the  Statute  of  Limitations, 
and  if  the  defendant  fraudulently  seized  the  notes,  he  is  not  only  estopped 
from  setting  up  the  statute,  but  it  would  begin  to  run  only  from  the  discovery 
of  the  fraud. 

3.  Where  the  tesUmony  of  a  witness  for  the  plaintiff  was  assailed  by 
witnesses  on  the  part  of  the  defendant,  on  the  ground  of  her  mental  incompe- 
tency, who  detailed  facts  and  expressed  opinions  as  to  it,  questions  on  the 
part  of  the  plaintiff  in  cross-examination,  the  object  of  which  was  to  draw 
from  them  an  opinion  as  to  her  competency,  are  proper  and  competent. 

4.  The  Question  as  to  mental  competency  to  make  a  contract  or  a  will,  as 
well  as  to  aeliver  truthful  testimony,  depends  upon  the  opinions  of  those  who 
have  observed  the  conduct  of  the  party  and  his  intellectual  developments ; 
and  after  facts  and  circumstances  are  sworn  to  as  the  groundwork  of  those 
opinions,  they  are  admissible  in  evidence. 

5.  Testimony,  that  a  witness  had  previously  told  the  same  story  that  she 
swore  to  on  the  trial,  is  not  admissible,  under  the  rule  which  permits  evidence 
of  what  a  witness  swore  to  on  a  former  trial  to  be  given  in  evidence  to  cor- 
roborate him ;  but  where  it  tended  to  corroborate,  and  at  the  same  time  to 
enable  the  jury  to  judge  of  her  intellectnal  faculties,  the  admission  of  the 
evidence  is  not  a  ground  for  reversing  the  judgment. 

Error  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  assumpsit^  brought  to  April  Term  1859, 
by  John  Waggoner,  executor,  &c.,  of  George  Lightner,  deceased, 
against  John  Bricker,  to  recover  the  value  of  two  promissory 
notes,  amounting  to  J 1200,  for  money  borrowed  by  defendant 
from  the  deceased,  on  or  about  the  13th  of  March  1853,  which 
notes,  it  was  averred,  had  been  surreptitiously  taken  by  defend- 
ant from  the  desk  of  the  deceased,  on  the  morning  after  his 
death.  The  defendant  pleaded  nan  assumpsit^  and  on  the  issue 
thus  made  up  the  parties  went  to  trial. 

The  plaintiff  having  given  evidence  of  admissions  by  defendant 
made  in  1849  or  1850,  to  Mr.  Fry,  of  his  indebtedness  to  Light- 
ner in  the  sum  of  $1200 ;  of  his  presence  when  the  appraisement 
of  the  testator's  personal  property  was  made,  and  his  suspicious 
conduct  and  conversation  with  Sarah  Moore,  the  housekeeper  of 
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deceased  at  the  time,  and  her  own  confused  and  extraordinary 
conduct ;  called  her  as  a  witness  and  proved  by  her  in  substance, 
that  Bricker  had  borrowed  money  of  Lightner  from  time  to 
time ;  that  on  one  occasion  he  had  spoken  to  her  about  the  notes 
which  the  old  man  held  against  him  ;  that  she  replied,  that  as  she 
could  not  read  she  could  not  pick  them  out ;  to  which  he  replied, 
that  they  were  on  bluish  paper.  That  when  Lightner  was  sick, 
Bricker  came  to  see  him  frequently,  and  on  one  occasion  spoke 
to  her  about  Lightner 's  dying,  and  that  he  would  like  to  have 
the  papers ;  that  there  was  n<i  danger,  as  the  money  was  not 
assessed ;  but  that  she  refused  to  do  anything,  saying  it  was  not 
right ;  that  on  the  night  in  which  Lightner  died,  Bricker  pro- 
posed to  sit  up  with  her  with  the  corpse,  saying  that  it  would  be 
the  only  and  best  time  to  get  the  notes,  which  she  refused,  saying 
she  had  other  company ;  that  early  the  next  morning  he  came 
to  the  late  residence  of  Lightner,  and  when  she  let  him  in,  told 
her  that  this  was  the  time  to  get  the  notes ;  that  she,  overcome 
with  trouble,  being  left  without  a  home,  told  him  to  carry  a  bed 
up  stairs,  which  had  been  made  up  for  her  in  the  lower  part  of 
the  house,  which  he  did ;  that  she  turned  quickly  round,  picked  up 
a  box  in  which  decedent's  notes  were  kept,  threw  her  apron  over 
it,  and  followed  him  up  stairs ;  that  he  opened  the  box,  carried  it 
to  the  window  and  picked  out  his  notes,  and  gave  them  to  her  to 
keep  until  he  should  call  for  them,  and  went  oflF;  that  she  put 
the  notes  in  a  small  drawer  and  returned  the  box  to  the  place 
from  which  she  had  taken  it ;  that  there  were  three  or  four  notes, 
certainly  three;  that  he  promised  her  a  home  with  him;  had 
purchased  a  bedstead  for  her ;  and  that  after  the  appraisement 
was  made,  he  came  to  her  one  evening,  demanded  the  notes, 
which  she  then  handed  to  him.  This,  with  some  testimony  as  to 
Bricker's  inquiring  of  the  Rev.  Mr.  Evans,  how  the  deceased  had 
made  his  will,  and  what  provision,  if  any,  was  made  for  his 
housekeeper,  Sarah  Moore,  was  all  the  evidence  offered  on  the 
part  of  the  plaintiff. 

The  defendant  having  called  several  witnesses,  who  were  exam- 
ined as  to  the  mental  soundness  of  Sarah  Moore,  proved  by 
some  of  them,  who  were  in  the  house  of  Lightner  the  night 
on  which  he  died,  and  at  the  time  when  Sarah  Moore  testified 
that  Bricker  had  taken  away  the  notes,  that  he  was  not  there, 
and  did  not  carry  a  bed  up  stairs,  and  was  not  in  the  room  at 
all,  and  that  they  did  not  see  Sarah  take  anything  from  the 
desk  up  stairs  under  her  apron.  They  also  testified  to  the 
eccentricitv  or  insanity  of  Sarah  Moore. 

The  defendant's  counsel  then  proposed  to  ask  Thomas  A. 
McKinny,  who  had  known  Sarah  Moore  twenty  years,  the  fol- 
lowing question : — 

From  your  observation  and  knowledge  of  Sarah  Moore^  of  which 
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you  have  te$tified,  was  the  character  of  her  mind  such  a%  that  she 
had  not  an  accurate  knowledge  of  fact^y  or  would  fancy  the  exist-' 
ence  of  facts  which  did  not  exist  f*' 

This  question  was  objected  to,  on  the  ground  that  it  only  eli- 
cited the  opinion  of  the  witness,  and  that  inferences  are  for  the 
jury  from  the  facts  stated.  But  the  court  overruled  the  objec- 
tion, and  admitted  the  evidence,  which  decision  was  the  subject 
of  the  first  bill  of  exceptions. 

After  the  defendant's  testimony  was  closed,  the  plaintiff  called 
Mr.  Evans,  and  after  proving  that  he  was  acquainted  with 
Sarah  Moore  since  May  1852,  offered  to  prove  by  him  *'  that  she 
had  communicated  to  him  the  fact  that  these  notes  were  taken 
as  testified  to  by  her,  in  July  or  August  1857,  for  the  purpose  of 
corroborating  Sarah  Moore  and  disproving  that  the  story  was  got 
up  for  the  malicious  purpose  of  injuring  the  election  of  Captain 
Bricker,  in  1858,  as  alleged  by  defendant.**  This  was  objected 
to  by  defendant*s  counsel,  because  there  was  no  evidence  given 
in  the  cause  that  rendered  corroboration  necessary.  The  evidence 
of  defendant  was,  that  witness  had  said  the  declarations  were  made 
to  ruin  and  injure  plaintiff.  Defendants  admit  that  she  so  stated 
both  before  and  after  1857,  but  the  court  overruled  the  objec- 
tion and  admitted  the  evidence,  which  was  the  subject  of  the 
second  bill  of  exceptions. 

The  plaintiff  then  called  a  number  of  witnesses,  who  testified 
as  to  her  soundness  of  mind,  and  good  conduct  and  character. 

After  three  of  the  counsel  had  addressed  the  jury,  and  while 
Judge  Watts,  concluding  counsel  for  plaintiff,  was  speaking,  the 
defendant's  counsel  asked  leave  to  plead  the  Statute  of  Limita- 
tions, and  pleaded  non  assumpsit  infra  sex  annos^  the  replica- 
tion to  be  filed  when  the  plaintiff  *8  counsel  have  concluded  their 
address  to  the  jury. 

The  court  below  (Graham,  P.  J.)  after  stating  the  main  facts 
of  the  case,  charged  the  jury  that,  if  they  believed  the  evi- 
dence of  Sarah  Moore  and  Mr.  Fry,  the  plaintiff  would  be  entitled 
to  their  verdict ;  that  the  credence  to  be  given  to  her  testimony 
was  for  them  to  determine,  and  that  in  coming  to  a  proper  con- 
clusion on  this  question  they  must  call  to  their  aid  the  corrobo- 
rating and  conflicting  evidence,  the  evidence  on  the  subject  of 
her  acts  and  conduct,  as  proved  by  some  of  the  witnesses,  indi- 
cating a  want  or  imperfection  of  mind,  in  connection  with  that 
of  other  witnesses,  who  through  an  acquaintance  of  many  years 
failed  to  discover  any  such  want  or  mental  imperfection,  adding, 
^^  but  the  question  involved  in  this  case,  and  upon  which  you  must 
pasSy  is  not  whether  the  defendant  has  been  guilty  of  a  criminal 
offence  J  not  a  question  of  guilt  or  innocence^  but  a  question  of  dol- 
lars and  cents;  does  the  evidence  satisfy  you  reasonably  well 
that  the  defendant  was  the  executor  of  George  Lightner  in  the  sum 
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claimed  f  Has  it  produced  upon  your  minds  a  satisfied  belief  of 
that  fact  ?  If  it  has,  then  you  ought  to  find  for  the  plaintiff. 
If,  on  the  contrary,  the  evidence  has  failed  to  satisfy  you  of  the 
indebtedness  of  the  defendant  to  the  plaintiff — if,  when  you 
retire  to  form  your  verdict,  and  carefully  recall  and  deliberate 
upon  all  the  evidence,  you  should  not  be  reasonably  well  satisfied 
of  the  truth  and  justice  of  the  plaintiff's  claim,  then  you  ought 
to  find  for  the  defendant. 

"  In  reference  to  the  plea  of  the  Statute  of  Limitations^  which 
has  been  added  by  defendant's  counsel,  we  instruct  you  thai  if  the 
notes  were  improperly  obtained  by  Mr.  Bricker^  as  alleged  by  plain* 
tiff,  and  the  executor  had  no  knowledge  of  thatfact^  or  of  the  debt^ 
until  within  six  years  prior  to  the  commencement  of  this  suit,  then 
this  plea  would  not  prevent  a  recovery  by  the  plaintiff/* 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiff. 
Whereupon  the  defendant  sued  out  this  writ,  and  averred  here 
that  the  court  below  erred : 

1.  In  allowing  the  question  propounded  to  the  witness,  Mc- 
Kinny,  as  set  forth  in  the  first  bill  of  exceptions. 

2.  In  admitting  the  evidence  of  the  Rev.  Mr.  Evans,  as  stated 
in  the  second  bill  of  exceptions. 

3  and  4.  In  charging  the  jury,  as  was  done  in  those  portions 
thereof  printed  above  in  italics. 

Hepburn  and  Miller,  for  plaintiff  in  error,  in  support  of  the 
first  assignment  of  error,  argued  that,  as  the  question  called  not 
for  any  facts,  but  for  the  opinion  of  the  witness,  it  was  impro- 
perly permitted :  citing  Lecky  v.  Blosser,  12  Harris  404  ;  Carter 
V.  Cornell,  1  Whart.  392 ;  Carmalt  v.  Post,  8  Watts  406 ;  Devling 
V.  Williamson,  9  Id.  311 ;  Rex  v.  Wright,  Russ.  &  R.,  cited  in  1 
Greenl.  Ev.  605;  Brindle  v.  Mcllvaine,  10  S.  &  R.  285;  Green 
V.  Albert,  5  W.  &  S.  337. 

2.  As  to  the  second  assignment  of  error,  they  objected  that  the 
fact  that  Sally  Moore  had  made  the  same  statement  before,  was 
not  at  issue  by  the  pleadings  or  collaterally,  and  consequently 
the  evidence  was  improperly  admitted :  citing  Henderson  v.  Jones, 
10  S.  &  R.  322 ;  McKee  v.  Jones,  6  Barr  425. 

3.  That  portion  of  the  charge  which  confined  the  jury  to  a 
matter  of  dollars  and  cents,  irrespective  of  the  guilt  or  inno- 
cence of  the  defendant,  was  objectionable,  because  they  could 
only  get  to  their  verdict  through  an  investigation  of  his  guilt  or 
innocence  of  a  crime  of  the  most  unnatural,  monstrous,  and 
revolting  kind.  The  instruction  was,  in  effect,  that  they  might 
believe  the  defendant  guilty  of  this,  and  return  their  verdict 
against  him  for  the  sum  claimed,  if  they  were  reasonably  well 
satisfied  of  the  truth  of  these  charges.  His  character  was  as 
sacred  in  the  Common  Fleas  as  in  a  criminal  court,  nor  is  there 
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any  reason  in  the  rule  which  in  one  court  requires  "  an  acquittal 
if  there  is  doubt  of  guilt,"  and  in  the  other  "  a  conviction  if  the 
jury  are  reasonably  satisfied." 

4.  The  charge  of  the  court  below,  as  to  the  Statute  of  Limita- 
tions, was  erroneous.  The  basis  of  it  was  that  the  alleged 
improper  obtaining  of  these  notes,  three  or  four  years  after  the 
debt  was  due,  according  to  the  statement  in  the  declaration, 
exempted  the  case  from  the  operation  of  the  statute.  This  was 
erroneous. 

1.  Because  this  is  not  a  denial  of  the  plea  of  the  statute,  but 
new  matter,  which  required  a  replication :  Clark  v.  Hongham, 
3  Dow  &  Reg.  R.  322 ;  Harrisburg  Bank  v.  Forster,  8  Watts  12 ; 
1  Chit.  PL  655 ;  2  Id.  655.  None  ever  was  filed,  though  it  was 
to  have  been  done  when  the  concluding  counsel  had  closea.  When 
called  upon  to  do  it  plaintiff  refused,  saying  that  it  was  at  issue 
without  a  reply.     This  was  equivalent  to  a  traverse  of  the  plea. 

2.  The  statute  having  commenced  running  in  testator's  life- 
time, continued  to  run  notwithstanding  the  alleged  improper 
taking  of  the  notes :  Anderson  v.  Smith,  2  McCord  269. 

Sharp  and  Watts  ^  Parker,  for  defendant  in  error. — There 
is  nothing  in  this  case  which  was  not  matter  of  fact,  referable  to 
and  to  be  determined  by  the  jury. 

1.  The  character  of  Sarah  Moore's  mind  was  a  matter  of  fact. 
What  was  its  condition  ?  Had  she  an  accurate  knowledge  of 
facts,  or  would  she  fancy  the  existence  of  facts  which  did  not 
exist  ?  This  was  not  intended  to  elicit  the  opinion  of  the  witness 
only,  but  his  knowledge  derived  from  her  conversation.  But  is  it 
80  that  the  opinion  of  a  witness  as  to  the  sanity  or  insanity  of 
an  individual  is  not  evidence  ?  If  so,  then  the  fact  cannot  be 
proved  at  all ;  for  it  is  but  opinion  gathered  from  a  knowledge 
of  the  sayings  and  doings  of  the  person  who  is  the  subject  of 
the  inquiry.  In  all  questions  as  to  the  sanity  or  insanity  of  a 
testator,  it  is  the  opinion  of  the  witness  that  is  evidence :  Wogan 
V.  Small,  11  S.  &  R.  141 ;  Harrison  v.  Rowan,  3  W.  C.  C.  R. 
680 ;  Harden  v.  Hays,  9  Barr  151 ;  Rambler  v.  Tryon,  7  S.  & 
R.  90. 

2.  Since  the  case  of  Henderson  v,  Jones,  10  S.  &  R.  322, 
affirmed  in  Bank  r.  Boraef,  1  Rawle  165,  the  law  has  been  settled 
that  the  previous  declarations  of  a  witness  are  evidence  to  support 
his  testimony. 

3  and  4.  it  is  argued  by  the  plaintiff  in  error,  that  the  ground 
of  instruction  by  tne  court  was  the  improper  manner  in  which 
Mr.  Brick  er  obtained  the  notes.  This  is  not  so ;  the  court  put 
it  upon  the  ground  of  the  want  «of  knowledge  by  the  executor 
of  the  existence  of  the  debt;  and  that  that  knowledge  was 
withheld  from  him  by  the  fraud  of  the  defendant  below.     The 
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Statute  never  operates  or  begins  to  run  until  the  fraud  has  been 
discovered :  Jones  v.  Caraway,  4  Yeates  109 ;  Pennock  v.  Free- 
man, 1  Watts  401 ;  Glenn  v.  Cuttle,  2  Grant  276. 

The  time  when  the  defendant  put  in  the  plea  of  the  act  of 
limitation  was  unreasonable,  and  he  is  entitled  to  no  favour  on 
that  account ;  he  went  on  to  trial  without  a  replication  by  con- 
sent. The  allegation  in  the  argument  of  the  plaintiff  in  error, 
that  the  plaintiff  refused  to  answer  it,  is  without  any  warrant 
from  the  record,  and  not  founded  in  fact.  But  if  it  be  "  equiva* 
lent  to  a  general  traverse  to  the  facts  alleged  in  the  plea,"  let  it 
be  so. 

The  opinion  of  the  court  was  delivered,  July  25th  1861,  by 

Woodward,  J. — Considering  the  lateness  of  the  hour  at 
which  he  pleaded  the  Statute  of  Limitations,  we  do  not  think 
the  plaintiff  in  error,  defendant  below,  entitled  to  complain  that 
the  cause  was  tried  without  a  formal  replication  to  his  plea.  He 
understood  perfectly,  from  the  course  of  the  trial,  that  his  alleged 
fraudulent  seizure  of  the  notes,  whilst  Lightner  lay  a  corpse  in 
his  house,  was  the  plaintiff's  answer  to  the  plea  oi  the  statute. 
The  cause  was  as  fairly  tried  as  if  a  formal  replication  of  the 
alleged  fraud  had  been  first  added  to  the  record,  as  regularly 
it  should  have  been. 

The  question  is,  then,  were  the  circumstances  which  the  exe- 
cutor proved,  supposing  them  believed  by  the  jury,  sufficient  in 
law  to  answer  the  plea  of  the  statute  ?  We  think  they  were. 
If  Bricker  did  indeed  commit  the  grievous  fraud  imputed  to 
him,  we  hold  him  estopped  from  setting  up  the  Statute  of  Limita* 
tions  in  defence  of  himself.  It  is  true,  the  statute  began  to  run 
in  his  favour  the  day  the  notes  fell  due,  and  the  death  of  the 
creditor  did  not  stop  it,  but  it  was  competent  for  the  debtor 
himself,  by  his  acts  and  declarations,  to  stop  it.  A  new  promise, 
for  instance,  would  have  revived  the  debt,  and  compelled  the 
statute  to  take  a  new  start.  Against  a  man  who  snatches  the 
evidence  of  his  indebtedness  from  a  deceased  creditor,  we  would 
not  hesitate  to  presume  a  new  promise  to  pay,  or  an  intention 
to  administer  assets,  or  anything  else  to  arrest  the  statute.  In 
odium  8poliatori$  omnia  prassumuntur.  What  better  excuse  could 
be  required  of  an  executor  for  delaying  suit  upon  the  notes  than 
that  he  had  been  deprived  of  the  possession  of  them  through  the 
fraud  of  the  debtor?  As  against  him  the  statute  would  only 
begin  to  run  from  the  discovery  of  the  fraud :  Riddle  v.  Murphy, 
7  S.  &  R.  285 ;  Harrisburg  Bank  v.  Foster,  8  Watts  16 ;  Glenn  v. 
Cuttle,  2  Grant  274. 

But  were  the  notes  surreptitiously  obtained  as  alleged  ?  This 
was  a  question  of  fact  for  the  jury,  and  was  properly  submitted. 
Their  verdict  depended,  however,  very  essentially  on  the  testi- 
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jtonj  of  Sarah  Moore,  and  her  testimony  was  assailed,  not  on 
the  ground  of  her  moral  character,  but  of  her  mental  faculties. 
She  was  described  by  several  witnesses  as  a  person  of  ill-regu- 
lated imagination— of  a  loose  tongue,  and,  at  times,  of  very 
eccentric  manners.  Jacob  Kinslae  is  a  specimen  witness.  He 
had  known  Sally  for  thirty  years — "  she  came  into  my  house  in 
summer  of  1858 — she  was  jumping  round  and  speaking  very 
hard  of  Bricker.  I  never  considered  her  crazy,  but  considered 
her  very  malicious  when  she  got  raised  and  on  her  high  horse 
and  took  running  spells — often  came  to  our  house,  would  dance 
round  like  a  top,  and  then  run  out  without  speaking  three  words 
— at  other  times  she  would  sit  down  and  cry.*' 

This  witness,  and  several  others  on  the  part  of  the  defendant, 
detailed  facts  and  expressed  opinions  touching  Sarah's  mental 
competency  without  objection,  but  when  the  plaintiff  proposed 
in  cross-examination  to  ask  some  of  the  witnesses,  ^'  From  your 
observation  and  knowledge  of  Sarah  Moore,  of  which  you  have 
testified,  was  the  character  of  her  mind  such  as  that  she  had  not 
an  accurate  knowledge  of  facts  ?  or  would  she  fancy  the  exist- 
ence of  facts  which  did  not  exist  ?*' — it  was  strenuously  objected 
to  on  the  part  of  the  defence,  and  the  admission  of  the  answer 
is  complained  of  as  error.  It  strikes  us  as  evidence  of  the  same 
nature  of  much  of  that  which  the  defendant  had  previously  given. 
Why  was  it  not  competent  for  the  plaintiff,  as  well  as  the  defend- 
ant, to  draw  out  from  the  witnesses  an  opinion  of  competency 
founded  on  their  knowledge  and  detail  of  facts  ?  It  is  said  we 
ruled,  in  Lecky  v.  Blosser,  12  Harris  404,  that  witnesses  could  not 
give  their  opinions  that  parties  were  in  love  with  each  other,  and 
engaged  to  be  married,  but  that  the  facts  were  to  be  described 
for  the  jury  to  judge  of.  Very  well.  That  does  not  touch  this 
case,  for  here  the  question  was  one  of  skill  and  science.  What 
is  mental  competency  to  make  a  contract  or  will,  or  to  deliver 
truthful  testimony,  is  a  question  which  must  for  ever  depend,  very 
greatly,  upon  the  opinions  of  those  who  have  had  opportunities 
for  observing  the  conduct  of  the  party  and  the  developments  of 
the  intellectual  faculties.  Facts  and  circumstances  are  to  be 
sworn  to  as  the  groundwork  of  the  opinions  offered,  and  as 
affording  tests  of  the  soundness  of  the  opinions ;  but  opinions, 
the  results  of  observed  facts,  are  never  excluded  in  such  cases. 
It  is  the  highest  and  most  direct  evidence  the  nature  of  the  ques- 
tion can  afford.  Where  the  question  is,  as  it  was  in  Lecky  v» 
Blosser,  a  question  of  contract  between  parties  confessedly  com- 
petent, the  opinions  of  witnesses  are  properly  excluded,  for  a 
contract  is  capable  of  affording  other  proofs.  And  besides,  the 
inquiry  had  regard  there  to  the  state  of  the  moral  affections, 
rather  than  of  the  intellect — a  point  on  which  opinions  are  little 
trustworthy. 
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The  answer  of  the  Rev.  Joshua  Evans,  to  the  effect  that  Sarah 
told  him  the  same  story,  as  early  as  July  or  August  1857,  whioh 
she  swore  here,  was  scarcely  within  the  rule  which  allows  what 
a  witness  swore  on  a  former  trial  to  be  given  in  support  of  his 
present  testimony :  10  S.  &  R.  822.  But  still  it  tended  not  only 
to  corroborate  her  (and  she  stood  in  great  need  of  corroboration), 
but  also  to  help  the  jury  to  a  right  estimate  of  her  intellectual 
faculties.  To  reword  a  narrative  without  substantial  variation, 
is  indicative  of  memory,  the  most  valuable  of  all  the  powers  of 
the  mind.  Under  the  peculiar  circumstances  of  the  case,  we 
are  not  disposed  to  sustain  the  exception  to  this  piece  of  evi- 
dence. 

What  the  judge  said  in  his  charge  by  way  of  defining  the  issue 
to  be  decided,  was  well  said,  and  it  is  not  a  reasonable  subject 
of  complaint. 

The  judgment  is  affirmed. 


Patton  versus  The  Borough  of  Hollidaysburg. 

Parol  Title  to  Land,  Evidence  in  support  of. — Possemon,  when  Notice 
to  Lien-  Creditors  and  subsequent  Purchasers, 

1.  The  owner  of  a  lot  of  land,  sold  a  part  of  it  by  parol  to  a  borough 
corporation  in  1841,  received  the  purchase-money,  delivered  pK)88e88ion,  and 
the  aame  year  the  borough  erected  a  fire-engine  house  thereon ';  no  deed  waa 
executed  by  the  grantor  and  his  wife  until  December  1842 ;  before  this,  on 
the  0th  September  1842  a  judgment  was  entered  against  the  grantor,  upon 
which  execution  issued,  and  the  whole  lot,  including  the  portion  bought  by 
the  borough,  was  sold  by  the  sheriff  to  the  plaintiff  in  the  judgment,  who 
brought  ejectment  and  soupiht  upon  the  trial  to  restrict  the  corporatioa  from 
giving  evidence  of  title  prfor  to  their  deed.  Held,  that  the  defendants  ooold 
show  the  commencement  of  their  title  under  the  parol  purchase,  from  the 
date  of  their  possession,  which  was  in  itself  notice  ot  their  title,  when  brought 
to  the  knowledge  of  the  plaintiff. 

2.  Though  the  deed  of  record  is  of  later  date  than  the  purchase,  it  is  not 
an  inconsistent  title  with  that  shown  by  the  parol  contract  accompanied  with 
possession  in  the  grantees ;  it  was  evidence  of  the  consummation  of  the  sale, 
and,  as  though  it  were  the  perfecting  act  of  a  written  agreement  of  sale, 
the  grantee  can  show  the  commencement  of  bis  title  from  the  date  of  his 
possession. 

3.  The  corporation  defendant  was  not  estopped  as  against  the  plaintiff  from 
showing  an  earlier  inceptive  title  than  the  aeed,  for  the  plaintiff  had  undis- 
puted notice  of  possession  in  the  borouch  from  the  time  it  was  taken ;  there- 
fore he  was  not  misled  by  the  deed,  and  hence  is  not  in  the  position  to  claim 
the  exclusion  of  the  truth,  which  is  the  effect  of  an  estoppel,  lest  it  mi^t 
injure  him.  Having  notice  or  the  means  of  notice,  that  the  defendant's  title 
was  complete  in  equity  before  the  entry  of  his  judgment  against  the  grantor/ 
he  cannot  claim  to  have  been  misled  by  the  deed. 

Error  to  the  Common  Pleas  of  Blair  county. 
This  was  an  action  of  ejectment  brought  in  the  court  below  to 
August  Term  1857,  by  James  B.  Patton  against  The  Borough 
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of  Hollidaysburg,  for  a  piece  of  ground,  part  of  lot  No.  87,  in 
said  borough,  eighteen  by  twenty-four  feet,  on  which  is  erected 
the  Allegheny  Engine  House. 

The  lot  in  controversy  had  belonged  to  one  Peter  Hewit,  from 
whom  the  borough  claimed  to  have  purchased  it  in  1841,  by 
parol,  in  consideration  of  exonerating  him  from  the  payment  of 
his  engine  taxes  for  that  year ;  under  which  contract  possession 
was  taken  and  a  two  story  brick  engine  house  erected  on  it.  A 
deed  was  made  by  Hewit  and  wife  to  the  borough,  December 
16th  1842,  for  sixteen  feet  one  inch  in  front  by  twenty-four  feet 
five  inches  in  depth,  which  was  recorded  September  2l8t  1843. 

The  plaintiff  claimed  the  whole  of  lot  No.  87,  as  vendee  of 
Rodrigue  &  Welch,  who  held  under  Bell,  Wilson  &  Shoneberffer, 
to  whom  it  had  been  sold  April  10th  1844,  by  the  sheriff  of  Blair 
county,  on  a  judgment  against  Hewit,  entered  September  6th 
1842. 

The  Court  below  (Taylor,  P.  J.),  after  stating  the  main  facts  and 
the  general  principles  of  law  connected  with  the  case,  added — 

*' We  deem  it  unnecessary  to  submit  the  question  of  fact  to 
the  jury,  whether  direct  notice  was  given  to  the  purchasers  at 
the  sheriff's  sale,  since  we  are  of  opinion  that  constructive  notice, 
both  to  the  <t>ur chasers  at  sheriff's  sale  and  to  this  plaintiff,  is 
thus  made  out  by  undisputed  facts. 

"  If,  therefore,  the  jury  find  the  facts  in  relation  to  the  pur- 
chase and  possession  by  the  borough  as  we  have  stated  them,  and 
that  the  deed  was  recorded  the  21st  September  1848,  all  undis- 
puted facts  we  believe,  the  defendant  is  entitled  to  a  verdict." 

There  was  a  verdict  and  judgment  in  favour  of  defendant, 
whereupon  the  plaintiff  sued  out  this  writ,  and  assigned  for  error 
instruction  to  the  jury  as  above  stated. 

Samuel  S.  Blair,  for  plaintiff,  argued  that  the  possession  of 
defendant  was  limited  by  the  title  paper  which  they  afterwards 
put  on  record,  which  was  three  months  after  the  entry  of  the 
judgment  on  which  it  was  sold  by  the  sheriff:  citing  Eshbach  v. 
Zimmerman,  2  Barr  317 ;  14  Geo.  Rep.  580. 

iJ.  A.  McMurtrie,  for  defendant. — The  purchasers  at  sheriff's 
sale  of  lot  No.  87,  acquired  no  greater  interest  in  it  than  Hewit 
had  when  the  judgment  under  which  it  was  sold  was  entered :  1 
Casey  71 ;  8  Harris  154.  Whatever  puts  a  party  on  inquiry 
amounts  to  notice :  4  Harris  864 ;  4  Barr  14y.  The  recorded 
deed  was  the  consummation  of  the  parol  contract  of  1841,  under 
which  possession  was  taken,  which  possession  was  notice  to  all 
the  world :  2  Br.  Eq.  115 ;  5  W.  &  S.  427. 

By  recording  the  deed  the  prior  title  was  not  relinquished :  6 
S.  &  R.  659. 
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The  opinion  of  the  court  was  delivered,  October  10th  1861,  by 

Thompson,  J. — Peter  Hewit  was  originally  the  owner,  and  is 
the  common  source  of  title  to  the  small  piece  of  property  in  con- 
troversy here.  In  1841,  he  sold  it  by  parol,  and  delivered  the 
possession  to  the  defendants.  They  paid  the  consideration  agreed 
upon,  and  in  the  same  season  erected  thereon  a  fire-engine  house, 
and  have  occupied  it  ever  since.  In  December  1842,  Hewit  and 
wife  conveyed  the  ground  by  deed  to  the  Borough  of  HoUidays* 
burg,  which  deed  they  recorded  on  the  2l8t  of  September  1843. 
This  is  the  defendant's  title. 

On  the  10th  of  April  1844,  the  plaintiff  purchased  the  lot  of 
which  the  ground  in  question  had  previously  been  parcel,  at 
sheriff's  sale,  as  the  property  of  Hewit,  sold  on  a  judgment  en* 
tered  against  him  on  the  6th  of  September  1842. 

There  is  no  dispute  about  the  parol  sale  here,  but  the  plaintiff 
claims  that  the  defendants  cannot  be  permitted  to  show  that 
their  title  accrued  earlier  than  the  date  of  their  deed.  The 
learned  judge  of  the  Common  Pleas  held  a  different  view  of  the 
case,  and  hence  this  writ  of  error.  In  his  charge  he  held  that 
possession  was  notice  of  title,  and  that  the  plaintiff  and  those 
from  whom  he  claims,  had  undisputed  notice  of  this.  He  was 
undoubtedly  right  in  his  law,  and  the  fact  which  he  states  is  not 
denied. 

But  it  is  contended  that  the  deed  of  record  is  of  a  later  date 
than  the  actual  transaction,  and  is  therefore  an  inconsistent  title 
with  that  shown  by  the  parol  contract  accompanied  with  posses- 
sion in  the  vendees.  If  the  premise  were  true,  the  conclusion 
would  be  true  also,  as  shown  by  McCulloch  r.  Cowher,  6  W.  & 
S.  427,  and  Eshback  v.  Zimmerman,  2  Barr  317.  But  the  deed 
was  not  inconsistent  with  the  possession.  It  was  but  the  evi- 
dence of  the  consummation  of  the  precedent  sale,  and  it  stands 
on  precisely  the  same  footing  as  if  it  had  been  the  perfecting  act 
of  a  written  agreement  of  sale.  In  such  a  case  it  has  never  been 
supposed,  that  the  vendee  might  not  show  the  commencement  of 
his  title  as  far  back  as  his  possession  under  the  articles  of  agree- 
ment. He  would  often  be  in  an  unfortunate  position  if  he  could 
not,  for  the  articles  of  agreement  are  not  recited  in  a  deed  once 
in  a  hundred  times. 

But  even  if  this  were  not  a  sufficient  answer  to  the  exception 
here,  which  I  by  no  means  admit,  I  am  at  a  loss  to  understand 
upon  what  principle  the  plaintiff  can  invoke  an  estoppel  of  the 
defendant,  in  showing  an  earlier  inceptive  title  than  the  deed. 
He  had  '^  undisputed''  notice  of  the  possession  by  the  defendants 
from  the  time  tney  took  it.  He  was  therefore  not  misled  by  the 
deed,  and  not  in  the  position  to  claim  the  exclusion  of  the  truth, 
which  is  the  effect  of  an  estoppel,  lest  it  might  injure  him. 
Having  notice  of  title,  or,  what  was  equivalent  thereto,  the  means 
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of  notice  by  inquiry,  and  which  was  palpably  a  duty  in  case  of 
occupancy  by  a  public  building,  he  must  therefore  be  held  as 
having  notice,  and  that  would  be  in  effect  notice  that  the  defend-* 
ant's  title  was  complete  in  equity  before  the  entry  of  his  judg- 
ment against  Hewit.  He  cannot,  therefore,  claim  to  have  been 
misled  by  the  deed.  This  is  only  an  additional  reason  why  tho 
plaintiff  should  not  recover,  and  not  introduced  because  we  think 
that  the  ground  taken  of  the  inconsistency  of  the  title  on  record 
with  the  possession,  is  sound.  As  we  have  already  said,  we  do  not 
think  so. 

Judgment  affirmed. 


Hatz*s  Appeal. 

Mortgage  in  Truti  for  Married  Woman*8  Separate  Estate,  not  exttn^ 
guished  hy  Conveyance  to  her  of  the  Property  mortgaged  without 
Consent  of  her  Trustee;  nor  by  a  Transfer  as  Collateral  Security  for 
Precedent  Debt  of  Husband  without  her  Consent. 

A.  being  largely  indebted  to  bis  wife  for  moneys  received  out  of  her  separate 
ejitate,  gave  a  mortgage  on  his  own  real  estate  for  the  balance  then  due,  to  a 
trustee  m  trust  for  ner.  Three  days  afler,  he  gave  a  judgment  to  his  partner 
B.  to  secure  him.  Afterwards  A.  and  wife  conveyed  the  mortgaged  premises 
fur  a  certain  sum,  subject  to  the  mortgage  in  express  terms  to  U.,  who  soon 
after  reconveyed  to  the  wife  on  the  same  terms.  The  wife  then  joined  with 
her  husband  in  a  mortgage  to  H.,  to  secure  him  for  money  loaned  to  the 
husband.  At  the  same  time  H.  procured  an  assignment  of  the  wife's  mort* 
gage  from  her  trustee  as  collateral,  and  also  a  release  from  B.  of  the  priority 
of  his  lien.  The  real  estate  was  then  sold  under  the  trustee's  mortgage,  and 
the  proceeds  were  ruled  into  court  and  claimed  by  the  wife,  on  the  ground 
that  the  mortgage  in  trust  for  her  still  subsisted.    HM, 

1.  That  the  conveyance  of  the  mortgaged  premises  to  the  wife  did  not 
extinguish  the  mortgage  held  in  trust  for  her,  because  her  trustee  was  not  a 
party  to  it,  the  intent  to  keep  the  mortgage  alive  appeared  upon  the  face  of  the 
conveyance,  it  was  for  her  interest  in  order  to  prevent  subsecjuent  liens  from 
coming  in  before  her,  and  because  all  parties  acted  upon  the  idea,  and  treated 
the  mortgage  as  if  it  was  subsisting. 

2.  That  the  mortgage  to  II.  executed  by  A.  and  wife  was  of  their  estate, 
Bubject  to  the  trust  mortgage  in  her  favour,  and  that  the  assignment  by  the 
trustee  to  H.,  as  collateral  security  for  a  precedent  debt  of  the  husband's, 
without  the  assent  of  the  cestui  que  trust,  aid  not  pass  any  interest  in  that 
mortgage  to  the  assignee. 

3.  That  though  the  wife,  one  of  the  mortgagors,  was  in  equity  the  owner 
of  the  first  mortgage,  the  subsequent  mortgage  by  herself  and  nusband  to  H., 
after  she  became  the  owner  of  the  land,  would  not  postpone  in  his  favour  the 
lien  of  the  trustee's  mortgage,  nor  estop  her  from  claiming  the  money  in 
Ratisfaction  of  that  lien ;  else  more  force  would  be  given  to  her  acts  by 
indirection  than  the  law  would  give,  if  done  directlv  to  that  end,  for  without 
the  assent  and  co-operation  of  the  trustee,  she  could  not  transfer  nor  release 
it ;  nor  if  there  were  no  trustee,  could  she  do  this,  without  the  joinder  of  her 
husband. 

4.  Though  equity  will  sometimes  give  effect  to  acts  not  in  themselves  bindbg 
4  Wr.— 14 
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obligations  at  law,  jet  it  does  so  only  to  reach  those  who  ought  to  be  made 
responsible,  or  who  are  liable  in  person  or  estate  to  pay  a  debt.  It  will  not 
give  relief  to  a  creditor  out  of  the  separate  estate  of  tne  wife,  where  the  debt 
was  not  hers,  but  that  of  the  husband;  and  where  her  estate  only,  subject  to 
the  lien  of  the  mortgage  held  b^  her  trustee,  was  pledged,  the  pledgee  can* 
not  require  her  to  make  good  his  mortgage  out  of  the  proceeds  of  the  sala 
of  the  property,  belonging  to  her  trustee  under  the  mortgage  in  her  favour. 

5.  Where  the  wife  was  not  the  debtor,  nor  personally  bound  as  surety  in  the 
mortgage  executed  by  herself  and  husband  to  his  creditor,  her  interest  in  the 
trust  mortgage  could  not  be  postponed  to  his  claim  against  them  on  the 
second  mort^^ ;  and  since  she  had  not  parted  in  law  or  equity  with  ti>e 
mortgage  held  in  trust  for  her,  it  was  entitled  as  the  first  mortgage  to  be  paid 
in  preference  to  any  subsequent  liens. 

Appbal  from  the  Common  Pleas  of  Lancaster  county. 

This  was  an  appeal  by  the  executors  of  John  Hatz,  deceased, 
from  the  decree  of  the  ^ourt  below  distributing  the  proceeds  of 
the  sheriflF's  sale  of  the  real  estate  of  John  F.  Shroeder.  The 
material  facts  of  this  case,  and  the  argument  of  the  counsel  con- 
cerned in  the  cause,  are  sufficiently  set  forth  in  the  opinion  of 
this  court. 

The  case  was  argued  in  this  court  by  Thaddeu%  Stevens  and 
A.  Herr  Smith  for  appellant,  and  by  Thos,  JS.  Franklin  for  Mrs, 
Shroeder  (the  wife  and  mortgage-creditor  of  the  defendant  in 
the  execution). 

The  opinion  of  the  court  was  delivered,  November  28th 
1861,  by 

Thompson,  J. — The  matter  for  our  adjudication  arises  out  of 
the  distribution  of  the  proceeds  of  a  sheriff's  sale,  upon  a  mort- 
gage, of  certain  real  estate  in  the  city  of  Lancaster,  by  Shroeder 
and  wife  to  John  Hatz. 

In  order  to  a  proper  understanding  of  the  controversv,  it  may 
be  necessary  to  state,  that  subsequently  to  November  lo51,  John 
F.  Shroeder  received,  on  loan,  a  large  sum  of  money,  the 
patrimonial  estate  coming  to  his  wife;  that  in  April  1856,  being 
thus  indebted  to  her,  he  made  two  notes  payable  to  her  on  de- 
mand, with  interest,  aggregating  the  sum  of  $17,500;  that,  on 
the  20th  of  November  of  that  year,  this  indebtedness  having 
been  reduced  to  $11,000,  he  gave  a  mortgage,  to  secure  the 
same,  on  the  real  estate  in  question,  to  G.  E.  W.  Sherretts,  in 
trust  for  his  wife.  He  was  insolvent  at  the  time,  and  it  was 
admitted  that  he  knew  himself  to  be  so.  The  debt  was  found, 
however,  by  the  auditor,  to  be  bondfide^  and  the  transaction  free 
from  fraud.  Three  days  after  the  execution  of  the  mortgage, 
Shroeder  confessed  a  cautionary  judgment  to  G.  K.  Reed,  of 
Lancaster,  to  indemnify  him  against  liabilities  as  a  partner. 
After  this,  on  the  7th  of  January  1857,  Shroeder  and  wife  eon- 
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Teycd  the  mortgaged  premises  to  A.  N.  Russell,  for  the  considera- 
tion-money of  $500,  subject  to  the  mortgage  in  express  terms ; 
And  on  the  Slst  March  following,  Russell  reconveyed  to  Mrs. 
Shroeder,  for  the  same  consideration,  and  on  the  same  terms  as 
to  the  mortgage.  Mrs.  Shroeder  being  thus  invested  with  title, 
she  joined  with  her  husband  in  a  mortgage  of  the  property  to 
Hatz,  on  the  28th  April  1867,  to  secure  the  payment  of  $4500, 
loaned  by  Hatz  to  him.  Simultaneously  therewith,  Hatz  pro- 
cured an  assignment  from  Sherretts  of  Mrs.  Shroeder 's  mortgage, 
as  collateral  to  his,  and  a  release  from  Reed  of  the  priority  of 
his  lien.  The  auditor  and  the  court  below  were  of  opinion  that 
the  mortgage  to  Sherretts,  in  trust  for  Mrs.  Shroeder,  still  sub- 
sisted, and  was  in  full  force,  notwithstanding  their  transactions, 
and  entitled  to  the  money  in  court,  in  preference  to  the  Hatz 
mortgage,  and,  so  determining,  this  appeal  was  taken. 

It  was  not  very  strenuously  contended,  although  the  positioa 
was  taken,  that  the  conveyance  of  the  mortgaged  property  to 
Mrs.  Shroeder,  extinguished  the  mortgage  held  in  trust  for  her. 
Under  the  facts  in  evidence,  this  position  could  not  have  been 
-maintained.  Her  trustee  took  no  part  in  the  matter,  and  she 
was  but  a  passive  agent  in  it.  The  trust,  therefore,  was  of  itself 
sufficient  to  defeat  the  implication  of  extinguishment.  But  the 
intent  to  keep  the  mortgage  on  foot,  expressly  appears  on  the 
face  of  the  conveyance,  and,  where  all  is  fair,  this  intent  will  be 
sustained.  Again,  it  was  manifestly  the  interest  of  Mrs.  Shroeder, 
that  it  should  be  so  kept  on  foot,  otherwise  both  Reed*s  and 
Hatz's  liens  would  come  in  before  her  and  sweep  away  her  secu- 
rity. The  rule  in  equity  is,  that  where  it  is  manifestly  the 
interest  of  the  owner  of  the  encumbrance,  that  it  should  not  be 
sunk  in  the  inheritance,  it  will'  be  kept  alive :  9  Barr  332 ;  1 
W.  &  S.  486 ;  8  Watts  467.  All  parties  here,  Hatz  included, 
acted  upon  the  idea,  and  treated  the  mortgage  as  subsisting  and 
in  full  force. 

Shroeder  and  wife,  under  these  circumstances,  conveyed  to 
Hatz  in  mortgage  what  is  sometimes  called  the  equity  of  redemp- 
tion, but  more  accurately  speaking,  the  estate,  encumbered  with 
a  prior  mortgage.  This  Hatz  knew,  for  he  sought  and  procure<l 
an  assignment  of  that  mortgage  as  collateral  security  to  his,  on 
the  day  his  mortgage  bears  date,  and  now  claims  also  by  that 
assignment.  He  was  not,  therefore,  deceived  in  the  extent  of 
the  pledge  given  to  secure  the  indebtedness  of  Shroeder.  Nor 
can  he  claim  anything  in  consequence  of  that  assignment :  for 
the  trust  character  appeared  on  the  face  of  the  mortgage.  The 
trustee  could  not  pledge  his  trust  securities  as  collateral  to  a 
precedent  debt,  and  no  assent  of  the  cestui  que  trust  was  attempted 
to  he  shown.  Hatz  was  bound  to  know  the  law,  and  that  Sher- 
-  retts's  assignment  was  good  for  nothing  if  disputed  by  his  cestui 
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que  trust  Nor  is  there  any  hardship  in  this,  for  he  parted  with 
nothing  to  obtain  the  assignment.  So  that  on  neither  the  ground 
of  the  extinguishment  of  the  mortgage  nor  its  assignment,  can 
the  appellants  successfully  stand. 

But  it  was  further  insisted  by  the  appellants,  that  as  Mrs. 
•Shroeder,  one  of  the  mortgagors,  was  in  equity  the  owner  of  the 
first  mortgage,  the  subsequent  mortgage  of  the  same  estate  by 
her  husband  and  her  to  Hatz,  after  she  became  the  owner  of 
it,  had  the  effect  to  postpone  her  lien  in  his  favour,  and  she  is 
estopped  from  claiming  the  money  in  satisfaction  of  that  lien. 

To  take  this  view  would  be  to  give  a  much  greater  force  to 
Mrs.  Shroeder's  acts,  by  indirection,  than  the  law  would  give  to 
her  acts  done  directly  with  a  view  to  reach  the  same  end.  For 
instance,  Sherretts  was  the  legal  owner  of  the  mortgage,  in  trust 
for  her,  and  without  his  assent  and  co-operation  she  could 
neither  transfer  nor  release  it.  Nor  could  she,  without  the  co- 
operation of  her  husband,  execute  a  legal  transfer,  if  the  trustee 
had  been  out  of  the  way.  It  would  therefore  seem  unreasonable, 
that  her  acts  unintended  should  have  greater  efficacy  than  if 
they  had  been  expressly  designed  to  have  the  effect,  and  so  per- 
formed with  that  view. 

But,  conceding  that  equity  will  oftentimes  give  effect  to  acts 
not  of  themselves  perfect  or  binding  obligations  at  law,  for  the 
purpose  of  effectuating  justice,  it  does  so  in  such  cases  of  defect- 
ive obligations  to  reach  those  who  ought  to  be  made  responsible ; 
in  other  words,  those  who  are  liable  in  person  or  estate  to  pay  a 
debt.  Equity  may  lay  hold  of  means  to  accomplish  this  when 
the  law  cannot,  feut  here  the  debt  was  not  that  of  the  wife  in 
any  sense.  There  is  not  a  word,  excepting  as  it  is  stated  in  the 
appellant's  paper-book,  to  the  effect  that  it  was  a  loan  to  the  wife, 
and  is  denied  in  that  of  the  appellees :  nothing  to  show  that  the 
debt  was  not  exclusively  the  husband's  and  received  for  his  use, 
for  which  the  property  was  pledged.  In  the  absence  of  testimony 
to  the  contrary,  as  we  have  seen  in  the  case  here,  the  law  pre- 
sumes the  debt  to  be  the  husband's.  The  debt  was  therefore  his, 
and  the  wife's  property,  to  the  extent  to  which  it  was  pledged, 
the  security.  Equity  cannot  release  it  from  the  demands  of  the 
law,  to  the  extent  of  the  pledge,  but  it  does  not  regard  her  in 
the  light  of  one  personally  bound,  and  required  to  make  good 
the  deficiency  of  the  security  out  of  the  funds  in  court.  Her 
lien  was  not  pledged ;  her  estate  subject  to  it  was :  that  has  gone 
'  to  satisfy  a  debt  of  her  husband,  and  she  is  no  farther  bound 
either  in  law  or  equity. 

The  cases  of  Himes  v.  Barnitz,  8  Watts  89,  and  Erb's  Appeal, 
2  Penna.  R.  296,  do  not  rule  this  case.  The  principles  therein 
announced  are  undoubtedly  correct  when  they  are  properly 
applicable.     One  having  a  prior  lien,  and  who  at  the  same  time 
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is  a  joint  debtor  or  surety  in  a  judgment  in  favour  of  the  party 
which  he  holds  the  lien  against,  is  not  allowed  to  take  out  the 
money  made  on  a  sale  of  the  property  bound  as  against  his  judg- 
ment-creditor, and  in  default  of  the  money  reaching  the  credit- 
or's lien,  drive  him  to  an  action  to  recover  the  money  back 
^gain.  The  money  being  in  court,  equity  applies  it  at  once 
where  justice  requires  it  to  go,  and  this  avoids  circuity  of  action* 
This  is  the  principle  of  the  cases  cited,  but  they  differ  widely 
from  the  case  in  hand.  Here,  Mrs.  Shroeder  was  not  the  debtor 
nor  personally  bound  as  surety,  and  the  principle  does  not  apply. 
She  neither  in  law  nor  equity  had  parted  with  her  first  mortgage, 
faor  her  trustee  for  her,  and  therefore  the  mortgage  held  in  trust 
for  her  is  entitled  to  be  first  paid. 

The  decree  of  distribution  of  the  Common  Pleas  is 
affirmed,  at  costs  of  the  appellants. 

I4OWRIE,  G.  J.,  dissented,  and  filed  an  opinion. 


Ferguson  &  Betts  vei^stis  Staven 

Ejectment^  effect  of  Verdict  and  Jxidgment  on  Equitable  Title, — Judgment 
in,  hoio  to  be  entered. — Lien  Docket,  an  Index  not  the  record. 

1.  Though  one  verdict  and  jadgment  in  ejectment  upon  an  equitable  title 
18  ooDoluBif  e  between  the  parties,  and  a  bar  to  an^  subsequent  ejectment  for 
the  same  land,  yet  in  order  to  have  this  effect,  the  judgment  upon  the  verdict 
roust  have  been  regularly  entered  on  the  record :  it  is  not  enough  that  the 
jury  fee  was  paid  after  verdict,  and  an  entry  thereof  indexed  in  the  lien 
docket. 

-  2.  The  lien  docket  is  not  the  record  of  judgments,  but  only  their  essential 
index :  and  the  entry  in  the  lien  docket  does  not  make  the  judgment,  but  only 
refen«  to  one  supposed  to  be  already  made. 

3.  In  an  action  of  ejectment  by  F.  A  B.,  the  holders  of  the  legal  title  to  the 
undivided  half  of  a  tract  of  land,  against  S.,  who  claimed  under  an  equitable 
title,  a  verdict  was  returned  for  the  defendant,  but,  the  charge  of  the  court 
being  excepted  to,  no  judgment  was  regularly  entered  upon  the  verdict:  the 
jury  fee  was  paid  by  the  defendant,  and  the  verdict  indexed  in  the  lien  docket. 
A  second  ejectment  for  the  same  land,  and  between  the  same  parties,  was 
brouji^ht,  and  a  verdict  found  for  the  plaintiffs,  upon  which  iudgment  was 
regularly  entered,  which  was  never  reversed.  Afterwards  a  third  ejectment 
was  brought  by  S.  against  F.  &  B.,  and  a  verdict  rendered  for  the  plaintiff, 
which  was  reversed  by  the  Supreme  Court,  and  a  new  trial  ordered.  On  the  new 
trial,  S.,  the  plaintiff,  set  up  and  relied  upon  the  record  of  the  verdict  in  the 
first  ejectment  as  a  bar  to  defendant's  recovery;  whereon  judgment  was 
entered  for  the  plaintiff  by  the  court  below.  Heid,  that  the  record  was  not  a 
bar,  and  no  defence,  for  there  had  been  no  judgment  entered  upon  the  verdict, 
the  payment  of  the  jury  fee  and  the  entry  upon  the  lien  docket  not  being 
equivalent  thereto;  that  there  being  a  verdict  and  judgment  in  favor  of  the 
defendants,  F.  So  B.,  in  the  second  ejectment,  it  was  conclusive  in  their  favor 
— and  that  judgment  should  have  been  entered  for  them  by  the  Court  below. 
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•   Error  to  the  Common  Pleas  of  Clinton  county. 

This  was  an  action  of  ejectment  brought  to  Febroary  Term  1856, 
by  Frederick  Staver  against  James  Ferguson  and  Daniel  Betts, 
for  650  acres  of  land  in  Gallaugher  township. 

The  material  facts  of  the  case  are  as  follows : — 

Henry  Kissell  and  Frederick  Staver  were  the  owners,  as 
tenants  in  common,  of  two  tracts  of  land  in  Gallaugher  town- 
ship, Clinton  county,  containing  about  600  acres.  On  the  20th 
of  September  1859,  Kissell  sold  to  James  Ferguson  and  Daniel 
Betts  his  undivided  half  of  the  said  land  for  the  consideration 
of  $2000,  delivered  to  them  his  deed  for  the  same,  with  posses- 
sion of  the  premises ;  from  which  possession  they  were  ousted  by 
Staver. 

On  the  31st  of  July  1852,  Ferguson  and  Betts  brought  an 
ejectment  against  Staver  to  February  Term  1852,  No.  75,  for 
the  undivided  half  part  of  the  said  land,  and  on  the  16th  of 
September  1852  the  cause  was  tried  and  verdict  was  rendered 
for  defendants.  The  charge  was  excepted  to  before  verdict. 
No  judgment  was  ever  entered  on  the  record  of  the  suit,  but  an 
entry  of  judgment  was  made  in  the  lien  docket  or  index,  and  the 
jury  fee  paid. 

On  the  30th  of  November  1852,  another  ejectment  was  brought 
by  Ferguson  and  Betts  against  Staver  to  December  Term  1852, 
No.  94,  for  the  undivided  half  of  the  same  land.  This  cause 
was  tried,  and  on  the  23d  of  December  1858,  a  verdict  and  judg- 
ment was  rendered  for  plaintiffs.  To  this  judgment  a  writ  of 
error  to  the  Supreme  Court  was  taken  by  defendant  to  May 
Term  1854,  and  non  pros,  suffered.  Another  writ  of  error  was 
taken  to  May  Term  1855,  and  non  pros,  suffered. 

On  the  28th  of  January  1856,  IVederick  Staver  brought  the 
present  ejectment  against  Ferguson  and  Betts,  for  the  undivided 
naif  of  the  same  650  acres  of  land. 

This  cause  was  tried,  and  on  the  17th  December  1857,  a  ver- 
dict and  judgment  was  entered  for  plaintiff.  The  cause  was 
removed  to  the  Supreme  Court  by  Ferguson  and  Betts,  and 
reversed.     See  9  Casey  411. 

The  cause  came  on  again  for  trial  in  the  court  below,  at  May 
Term  1860,  when  the  plaintiff  offered  in  evidence  the  verdict  in 
ejectment.  No.  75,  February  Term  1852,  as  a  bar  to  the  defend- 
ant's recovery  in  this  case,  whereupon  the  court  made  the  follow- 
ing order : — 

"Jury  directed  to  find  for  plaintiff,  subject  to  the  opinion  of 
the  court  on  a  point  reserved,  to  be  argued  by  counsel  at  the 
next  term,  at  which  time,  if  the  court  should  change  their  opinion 
on  said  point  reserved,  judgment  to  be  entered  for  the  defendants 
non  obstante  veredicto^  so  that  the  case  may  be  taken  to  the  Su- 
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preme  Court  on  writ  of  error  without  the  necessity  of  resorting 
to  a  new  trial." 

The  court  below,  on  argument,  delivered  an  elaborate  opinion, 
directing  judgment  to  be  entered  for  the  plaintiff  on  the  point 
reserved.  Whereupon  the  defendants  sued  out  this  writ,  assign- 
ing for  error  the  ruling  of  the  court  below,  as  to  the  admission 
of  the  record  of  the  ejectment  between  the  parties  of  February 
Term  1852,  No.  75,  and  the  entering  of  judgment  for  the  plaintiff. 

There  was  another  error  assigned  relative  to  the  admission  of 
an  agreement  between  Staver  and  Kissell  (see  9  Casey  411),  but 
it  is  not  noticed  in  the  opinion  of  this  court. 

Jamei  Armstrong  and  Wm.  B.  Armntrong^  for  plaintiffs  in 
error,  argued  that  as  no  judfi:ment  ever  was  in  fact  entered  on 
the  verdict  in  the  ejectment  No.  75,  to  February  Term  1852,  it 
could  neither  be  pleaded  nor  given  in  evidence  as  a  plea  in  bar. 
That  the  entry  of  judgment  was  necessary,  citing  the  Acts 
of  March  81st  1823,  March  13th  1807,  and  April  21st  1846.  It 
k  the  act  of  the  court,  without  which  there  can  be  no  review 
on  error :  McCarty  v.  Haufferman  and  Wife,  11  Harris  507. 

The  entry  on  the  lien  docket  is  not  sufiScient,  nor  had  the  court 
any  authority  to  direct  such  an  entry — that  is  the  duty  of  the 
prothonotary ;  nor  was  it  intended  to  enter  thereon  judgments 
in  ejectment,  but  only  such  as  were  rendered  for  certain  sums. 

It  is  but  a  transcript  of  the  appearance  docket :  1  Barr  412. 
Is  no  part  of  the  rolls  of  the  court :  12  Casey  461.  There  waa 
then  nothing  but  the  verdict,  which  constitutes  no  estoppel. 

Gamble  ^  "He^hwrn^  with  whom  was  James  T,  Bale^  for  defend- 
ants in  error. — Although  the  word  "judgment"  is  not  written 
after  the  entry  of  the  verdict  in  the  appearance  docket,  yet  the 
payment  of  the  jury  fee  and  the  letters  L.  D.  appear  there  as 
equivalent  to  it.  Following  this  reference  to  the  lien  docket,  it 
is  found  regularly  entered  there,  where  it  remains  undisturbed 
by  motion,  complaint,  or  writ  of  error. 

The  rights  of  plaintiff  have  not  been  affected  by  this  alleged 
irregularity,  and  they  have  acquiesced  in  it  as  a  valid  judg- 
ment in  a  former  case.  It  cannot  now  be  impeached  collate- 
rally:  Cyphert  v.  McClure,  10  Harris  195;  Heister  v.  Fortner, 
2  Binn.  40;  Hauer's  Appeal,  5  W.  &  S.  473.  Irregularities 
on  the  part  of  clerks  are  cured  by  lapse  of  time :  Shaw  v,  Boyd, 
2  Jones  215 ;  Polhemus's  Appeal,  8  Casey  828. 

The  judgment  docket  is  authorized  by  law,  and  is  therefore 

Eart  of  the  record.     Parties  are  not  bound  to  look  beyond  it : 
^idgway  &  Budd's  Appeal,  8  Harris  177.     This  point  was  made 
in  the  seventh  specification  of  error,  when  the  case  was  here 
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before,  and  ruled  in  favour  of  the  defendant  in  error :  9  Casey 
411. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
LowRiE,  C.  J. — There  have  already  been  two  verdicts  on  this 
title,  the  first  against,  and  the  second  in  favour  of  Ferguson  & 
Betts.  On  the  first,  judgment  was  not  formally  entered,  on  the 
second  it  was,  and  now  we  are  trying  the  third  action.  On  the 
first  and  second  trials,  in  1852  and  1853,  the  parties  had  not 
discovered  that  the  rule  declared  in  Seitzinger  v.  Ridgway, 
repealed  by  the  legislature  in  1841,  had  been  restored  in  1850, 
7  Casey  432,  and  they  tried  both  causes  without  reference  to 
that  rule.  On  the  third  trial,  Staver  sets  up  that  rule,  and  relies 
solely  on  it.  He  sets  up  the  record  of  the  first  action  as  a  bar 
to  this  one,  and  the  court  directed  a  verdict  in  his  favour,  con- 
ditioned that  judgment  be  entered  in  favour  of  Ferguson  &  Betts, 
if  that  record  is  no  bar. 

There  is,  in  fact,  no  judgment  on  the  record  of  the  first  case, 
and  we  cannot  treat  the  payment  of  the  jury  fee  and  the  entry 
on  the  lien  docket  as  equivalent  to  one.  That  seems  to  contain 
only  the  entry  of  the  verdict,  and  some  prothonotaries  make  the 
entry  without  waiting  until  judgment  is  actuallv  rendered.  The 
lien  docket  is  not  the  record  of  judgments,  but  the  essential  index 
of  them  as  a  general  rule,  and  there  is  no  exception  in  favour 
of  this  case.  It  does  not  make  a  judgment,  but  refers  to  one 
supposed  to  be  already  made.  There  is  none  such ;  and  it  would 
be  quite  a  surprise,  and  even  a  trap,  to  infer  one ;  for  the  parties 
never  thought,  until  now,  of  regarding  the  first  trial  as  beine  so 
efficient.  As  the  record  stands,  it  is  no  defence,  and  we  can  find 
nothing  in  the  paper-books  to  justify  us  in  awarding  a  new  triaL 
Judgment  reversed,  and  judgment  for  the  defendant 
below,  according  to  the  reserved  point. 

Woodward,  J.,  dissented. 
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Gable's  Executors  versus  Daub,  \vEi  2>| 

AfUr-acquired  Real  £$tate  xclien  xnchided  in  general  Devise, — Act  of  179^  !*3| 

April  Sth   1883   a/mtrued. — Effect  of  electiny  to  iaJce  or  reject  Pro* 
p^rty  given  by  Will. 

One,  by  will  dated  in  1829,  devised  to  his  wife  all  the  real  estate  of  which  he 
should  die  possessed:  in  1847  he  purchased  a  farm,  which  he  held  until  his 
death,  in  1850,  when  his  widow  entered  into  possession  under  the  will :  in 
1857  she  sold  the  farm,  taking  as  a  part  of  the  purchase-money  three  judfi;- 
ment  bonds,  and  the  same  year  died,  leaving  a  will,  wherein  she  gave  one  half 
of  the  residue  of  her  estate  to  her  own  broUiers  and  sisters,  and  the  children 
of  SQch  as  were  deceased,  and  the  other  half  to  the  brothers  and  sisters  of  her 
deceased  husband,  and  their  children.  Afler  her  death,  her  executors  issued 
executions  upon  the  judgment  bonds,  given  for  the  farm  sold  by  her,  which 
were  stayed  by  the  court,  and  the  defendant — the  purchaser — let  into  a 
defence,  upon  the  ground  that  the  title  was  not  in  the  widow,  but  in  the  heirs 
of  her  husband.    Si;W, 

.  1.  That  the  will  of  the  testator,  .executed  in  1829,  did  not  pass  the  farm 
purchased  by  him  in  1847,  as  the  10th  section  of  the  Act  of  8tn  April  1833, 
providing  that  real  estate  acquired  by  the  testator  after  the  date  of  his  will 
shall  pass  by  a  general  devise,  did  not  apply  to  a  will  dated  before  its 
passage. 

2.  But  that,  if  the  heirs  of  the  testator,  who  were  his  brothers  and  sisters, 
and  their  children,  and  who,  under  the  will  of  the  wife,  were  entitled  to  one- 
half  of  all  the  property  of  which  she  died  possessed,  including  the  judgment 
bonds  given  for  the  purchase  of  the  farm,  should  elect  to.  take  under  that  will, 
their  title  would  pass  to  the  defendant,  the  purchaser,  and  the  plaintiffs,  her 
executors,  were  entitled  to  recover  on  the  jud^pnent  bonds  given  by  him,  as 
the  words  of  the  will  of  the  testator  were  sufficient  to  include  after-acquired 
real  estate,  and  his  heirs  could  not  claim  both  under  and  against  her  will. 

Error  to  the  Common  Pleas  of  York  county. 

This  was  an  action  of  debt  brought  by  Elias  Tome  and  Michael 
Crable,  executors  of  Veronica  Gable,  against  Jacob  Daub,  on  a 
bond  executed  by  the  defendant  to  the  deceased,  the  considera- 
tion of  which,  with  several  others,  was  a  tract  of  land  in 
"Windsor  township,  York  county,  sold  by  her  to  the  defendant, 
in  which  the  following  case  was  stated  for  the  opinion  of  the 
court. 

On  the  29th  day  of  January  1829,  Frederick  Gable,  the  hus- 
band of  Veronica  Gable,  deceased,  made  and  published  his  last 
will  and  testament,  by  which  he  provided,  among  other  things,  as 
follows :  "  Item.  I  give,  devise,  and  bequeath  unto  my  dear  wife 
Fr^nica  (Veronica)  all  that  remainder  of  my  personal  estate ; 
also  all  that  my  real  estate,  consisting  of  houses,  land  and  planta- 
tions, being  the  same  whatsoever  and  wheresoever,  situate  in  the 
county  of  York  and  elsewhere,  that  I  shall  die  owner  or  possessed 
of,  or  being  in  my  right  to  have  and  to  hold  all  that  my  real  and 
personal  estate  unto  my  dear  wife  Fronica  (Veronica)  to  her  sole 
use,  benefit,  and  behoof,  and  to  her  heirs  and  assigns  for  ever.** 
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At  the  date  of  said  will  Frederick  Gable  was  seised  of  divers 
parcels  of  real  estate,  consisting  of  houses,  land,  and  plantations, 
some  of  which  he  afterwards  sold. 

On  the  6th  day  of  May  1846,  Simon  Smith,  administrator  of 
Henry  Dohn,  deceased,  obtained  an  order  of  the  Orphans*  Court 
of  said  county,  for  the  sale  of  the  real  estate  of  his  intestate  for 
the  purpose  of  paying  debts,  in  pursuance  of  which  order  he 
afterwards  sold  the  premises  first  above  mentioned  to  the  said 
Frederick  Gable,  and  the  sale  being  confirmed,  he  executed  his 
deed  as  administrator  for  said  premises  to  said  purchaser  on  the 
23d  day  of  March  1847,  who  thereupon  entered  into  possession 
of  the  said  premises,  and  held  the  same  to  the  date  of  his  death, 
when  his  said  widow  entered  into  possession  and  held  the  same 
until  the  Ist  day  of  April  1857. 

Frederick  Gable  died  in  August  1850,  and  his  said  last  will 
was  duly  proved  and  recorded  in  the  register's  oflSce  of  said 
county,  on  the  28th  day  of  September  1850,  when  letters  testa- 
mentary thereon  were  duly  granted  to  the  said  Veronica  Gable, 
therein  named  as  executrix. 

On  the  30th  day  of  November  1852,  the  said  Veronica  Guble 
made  and  published  her  last  will  and  testament  in  writing  of 
that  date,  wherein  she  directed  all  her  real  estate  to  be  sold  by 
her  executors,  the  plaintiffs  above  named,  and  the  whole  of  her 
estate,  real  and  personal,  to  be  divided  into  two  equal  parts,  one 
of  which  she  gave  to  the  brothers  and  sisters  of  the  said  Frede- 
rick Gable,  deceased,  and  to  the  children  of  such  of  them  as 
were  dead,  and  the  other  half  to  her  own  brothers  and  sisters  of 
the  full  blood,  and  the  children  of  such  as  were  dead,  as  in  the 
said  will  mentioned.  At  the  date  of  her  will  she  was  seised  of 
various  parcels  of  real  estate,  of  which  she  was  the  owner  at  her 
death,  and  was  also  entitled  to  a  large  amount  of  outstanding 
claims  and  debts  in  the  name  of  her  late  husband,  and  due  to 
her  as  his  legatee. 

On  the  1st  day  of  April  1857,  Veronica  Gable  executed  her 
deed  of  that  date,  with  special  warranty,  conveying  to  Jacob 
Daub,  the  defendant,  the  said  tract  of  land  in  Windsor  township 
in  said  county,  for  the  consideration  of  $1600.  Six  hundred 
dollars  were  paid  in  part  of  the  purchase-money,  and  for  the 
remainder  bonds  of  that  date  with  warrants  of  attorney  were 

fiven,  and  were  entered  to  January  Term,  Nos.  854,  355,  and 
56.  The  defendant,  ignorant  of  any  question  about  the  title  at 
the  execution  of  said  deed,  took  peaceable  possession,  and  lias 
since  held  the  same. 

Veronica  Gable  died  on  the  9th  day  of  October  1857,  and 
letters  testamentary  on  her  said  last  will  and  testament,  after 
probate  thereof,  were  duly  granted  to  the  plaintiffs,  her  executors 
therein  named,  who  upon  citation  issued  on  the  7th  day  of  Jau- 
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nary  1859,  at  th«  instance  of  some  of  the  heirs  of  the  said 
Frederick  Gable,  deceased,  legatees  as  aforesaid,  filed  their  first 
separate  accounts  of  their  trust  on  the  24th  day  of  January  1859. 
After  the  death  of  Veronica  Gable,  the  plaintiffs^  her  executors, 
issued  executions  on  said  judgments,  which  were  stayed  on  affida- 
vits of  the  defendant,  and  the  court  afterwards,  on  the  16th  day 
of  February  1859,  opened  the  said  judgments  and  allowed  the 
defendant  to  make  a  defence.  Afterwards,  on  the  6th  day  of 
January  1860,  the  Orphans'  Court  of  said  county  appointed  an 
auditor  to  make  distribution  of  the  balances  on  said  accounts 
among  the  persons  entitled  to  the  same  under  the  will  of  the  said 
Veronica.  The  greater  part  of  the  known  heirs  of  the  said  Fred- 
erick Gable,  deceased,  to  whom  legacies  were  given  by  the  will  of 
said  testatrix  as  aforesaid,  having  always  claimed  said  legacies, 
appeared  in  person  or  by  counsel,  with  the  other  legatees,  before 
the  said  auditor,  and  asked  to  have  said  legacies  awarded  to 
them  by  the  said  auditor,  which  was  accordingly  done ;  but  the 
legacies  are  not  paid,  nor  is  the  report  finally  confirmed.  The 
second  separate  accounts  of  the  said  executors  were  filed  on  the 
14th  day  of  December  1859,  and  are  now  pending  before  an 
auditor  on  exceptions  by  legatees  who  are  heirs  of  said  Frederick 
Gable,  deceased.  The  first  account  above  mentioned  contains  no 
part  of  the  proceeds  of  real  estate.  The  second  accounts  above 
mentioned  contain  a  small  amount  of  the  proceeds  of  real  estate 
of  which  Veronica  Gable,  deceased,  died  seised ;  and  no  moneys 
not  already  collected  are  included  in  any  of  them. 

The  inventory  of  the  personal  estate  of  Veronica  Gable, 
including  a  large  number  of  debts  owing  to  her,  some  in  her 
husband's  name,  amounted  to  $21,208.80.  The  number  and  value 
of  the  parcels  of  real  estate  she  held  at  her  death  are  not  deter- 
mined, but  the  value  is  much  less  than  the  personal  estate,  and 
it  is  not  yet  ascertained  what  parcels  of  real  property  the  said 
Frederick  Gable  held  at  the  aate  of  his  will,  and  what  he  pur- 
chased afterwards,  nor  the  value  of  them  respectively. 

The  said  Veronica  Gable  was  bargaining  with  another  party 
for  the  sale  of  the  propertv  first  above  mentioned  within  a  vear 
preceding  her  said  sale  and  conveyance  thereof  to  the  defendant, 
and  in  that  transaction  was  informed  by  said  party  that  he 
objected  to  buying  the  property  on  the  ground  that  he  was 
advised  that  it  did  not  pass  to  her  by  the  will  of  her  husband. 

Eve  Fox  and  Lydia  Euncroft,  sisters  of  said  Frederick  Gable, 
deceased,  and  Rebecca  Wall,  a  niece  of  said  decedent,  and 
daughter  of  his  deceased  brother  Daniel,  were  all  living  at  the 
date  of  his  death,  and  died  afterwards  intestate  in  the  lifetime 
of  said  Veronica  Gable,  deceased,  all  leaving  issue,  still  living, 
and  all  having  husbands  who  survived  said  Veronica,  and  are 
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Still  living,  except  the  husband  of  Eve  Fox,  who  died  abont  two 
months  ago. 

Ann  Paul,  not  included  in  the  above-mentioned  distribution 
by  the  auditor,  claims  to  be  a  legatee  as  a  child  of  George  Gable, 
deceased,  who  was  a  brother  of  said  Frederick  Gable,  deceased, 
and  therefore  excepts  to  said  distribution ;  but  it  is  alleged  that 
her  father  was  another  George  Gable,  and  that  the  said  brother 
left  no  issue,  and  said  matter  is  yet  undecided." 

The  court  below,  after  stating  the  main  facts  of  the  case,  and 
that  the  questions  were  whether  Mrs.  Gable  took  an  estate  in  fee 
simple,  under  the  will  of  her  husband,  in  the  property  sold  to  the 
defendant,  and  whether  the  devise  was  within  the  purview  of  the 
10th  section  of  the  Act  of  April  8th  1833,  which  provides  that 
real  estate  acquired  by  a  testator  after  making  his  will,  shall 
pass  by  a  general  devise,  unless  a  contrary  intention  be  mani* 
tested  on  the  face  of  the  will,  decided  that  the  real  estate,  which 
was  the  consideration  of  the  bond  on  which  suit  was  brought, 
did  not  pass  to  Mrs.  Gable  by  the  will  of  her  husband,  and  ac- 
cordingly entered  judgment  in  favour  of  the  defendant  on  the 
case  stated. 

This  writ  was  thereupon  sued  out  by  the  plaintiflFs  below,  who 
assigned  for  error  the  entering  of  judgment  for  defendant  as 
above  stated. 

Pending  the  proceedings,  the  executors  above  named  were 
Superseded  by  order  of  the  Orphans*  Court  of  York  county,  and 
others  appointed  in  their  stead. 

The  case  was  argued  in  this  court  by  John  Willtam$on^ 
Samuel  Hepburn^  and  Thomas  E.  Cochran^  for  plaintiffs,  and 
by  Hvans  ^  Mayer  for  defendant. — The  elaborate  review  of 
the  authorities  presented  in  the  opinion  of  this  court,  renders 
a  report  of  the  able  argument  of  the  learned  counsel  above 
named  unnecessary. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Read,  J. — Lord  Mansfield,  in  Harwood  v.  Goodright,  Cowper's 
Reports,  p.  90,  thus  states  the  law  of  England  in  regard  to  de- 
vises of  lands :  *'  Though  as  to  personal  estate,  the  law  of  Eng- 
land has  adopted  the  rules  of  the  Roman  testament,  yet  a  devise 
of  lands  in  England  is  considered  in  a  different  light  from  a 
Roman  will.  For  a  will  in  the  civil  law  was  the  institution  of 
the  heir.  But  a  devise  in  England  is  an  appointment  of  parti- 
cular lands  to  a  particular  devisee,  and  is  considered  in  the  nature 
of  a  conveyance  by  way  of  appointment ;  and  upon  that  principle 
it  is,  that  no  man  can  devise  lands  which  he  has  not  at  the  date 
of  such  conveyance.     It  does  not  turn  upon  the  construction  of 
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the  Statute  27  H.  8,  which  says,  that  any  person  having  lands, 
&c*,  may  devise.  For  the  same  rule  held  before  the  statute  where 
lands  were  devisable  by  custom." 

This,  undoubtedly,  was  the  law  of  Pennsylvania  under  the  Act 
of  1705,  and  was  recognised  by  the  revisers  in  their  report  of 
the  1st  March  1832,  and  what  is  now  the  10th  section  of  the  Act 
of  8th  April  1833,  was  drafted  by  them  and  adopted  by  the 
legislature  in  order  to  change  this  rule  for  the  future.  So  prior 
to  the  Statute  of  Frauds  a  will  of  lands  might  have  been  repub- 
lished by  parol,  and  would  have  all  the  effect  of  an  original  will 
from  the  time  of  its  republication,  and  would  pass  lands  purchased 
by  the  testator  between  the  first  execution  and  the  republication, 
and  such  also  was  the  law  of  this  state :  Howard  v.  Davis,  2 
Binn.  406 ;  Jack  v,  Shoenberger,  10  Harris  416. 

Devises  to  charitable  uses  became  so  frequent  in  England^ 

Sarticularly  by  languishing  or  dying  persons,  that  the  statute  of 
Geo.  II.,  ch.  36,  was  passed,  enacting,  that  after  the  24th  June 
1736,  no  lands,  or  money  to  be  laid  out  in  lands,  or  any  interest 
in  lands,  shall  be  given  or  conveyed  for  the  benefit  of  any  chari- 
table use  whatever,  unless  by  deed  executed  in  the  manner 
prescribed  twelve  calendar  months  before  the  death  of  the  donor 
or  grantor,  and  enrolled  in  the  Court  of  Chancery  within  six 
calendar  months  from  its  execution. 

A  question  soon  arose  as  to  the  devises  to  charitable  uses 
executed  before  the  statute,  where  the  testator  died  after  it  went 
into  operation,  and  was  brought  before  Lord  Chancellor  Hard- 
wicke,  in  the  case  of  Ashburnham  v.  Bradshaw,  reported  in  2 
Atkyns  36,  and  which  was  decided  upon  the  equity  reserved  on 
April  26th  1740.  This  was  a  devise  to  charitable  uses  under  a 
will  in  1734.  The  testator  lived  till  July  1786,  a  month  after 
the  new  statute  of  mortmain  took  place,  and  then  died  without 
revoking  his  will:  it  was  referred  by  the  Court  of  Chancery  to  the 
judges  for  their  opinion,  whether  this  was  a  good  disposition  to 
charitable  uses ;  and  all  of  them,  except  Mr.  Justice  Denton, 
who  was  ill,  certified  that  the  devise  to  these  uses  was  good  in 
law,  notwithstanding  the  act,  and  thereupon  the  Lord  Chancellor 
declared  the  will  should  be  established  and  the  trusts  of  the 
charity  carried  into  execution.  This  case  is  noticed  arguendo^ 
in  Attorney-General  v.  Lloyd,  1  Vesey  Senior,  p.  33,  S.  C.  3  At- 
kyns 652,  in  this  wise :  "  The  testator  dyinff  after  the  late  mort- 
main act  made  in  1736,  the  first  question  whether  the  devise  of 
the  real  estate  to  charity  by  his  will  made  before  this  act  is  good, 
cannot  now  be  disputed,  for  it  was  determined  before  the  twelve 
judges  in  Ashburnham  v.  Kirkhall  (Bradshaw),  while  the  present 
suit  was  depending  at  the  Rolls,  that  the  devise  in  such  case 
was  good." 
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The  same  cloctrine  is  stated  in  Willet  v.  Sandford,  1  Vesey  Sr. 
178  and  186,  where  it  was  held  that  a  codicil  made  after  the 
mortmain  act,  to  a  will  made  before  it,  was  a  confirmation  and  not 
a  revocation  of  it,  and  the  will  was  accordingly  established.  In 
the  Attorney-General  v,  Andrews,  1  Vesey  Sr.  225,  the  testator 
made  his  will  before  the  statute  of  mortmain,  devising  his  copy- 
hold lands  to  a  charity.  He  had  some  copyhold  surrendered  to 
the  use  of  his  will,  and  other  copyhold  not  surrendered,  all  of 
which  the  Lord  Chancellor  held  were  included  by  the  terms  of 
the  will.  To  the  objection  of  the  mortmain  act,  he  replied,  the 
doctrine  already  settled,  saying,  **  this  will  was  made  before  the 
day  on  which  the  act  took  place,  and  all  the  cases  arising  before 
must  be  left  on  the  same  rules  of  law  and  equity."  To  that  of 
the  Statute  of  Frauds,  he  cited  the  case  of  Tuffnel  v.  Page,  April 
•1740,  2  Wms.  262  (S.  C.  2  Atkyns  87 ;  and  see  Id.  497),  where 
eeitui  que  triat  of  copyhold  lands  devised  it  without  any  surren- 
der to  the  use  of  his  will,  and  the  question  was,  whether  the 
court  would  make  that  good,  the  will  having  no  witness  at  all ; 
and  it  was  held  sufficient  to  pass  the  trust  on  the  foundation  of 
there  being  former  determinations  and  standing  on  the  statute 
of  H.  8,  which  passes  lands  by  will  in  writing,  though  no  witness 
at  all,  of  which  there  are  several  cases  by  Lord  Coke,  as  of  a 
will  wrote  and  not  finished,  which  was  good  for  so  much. 

In  The  Attorney-General  v,  Bradley,  1  Eden  482,  where  a 
power  of  appointment  to  a  charity  defined  in  a  will  made  before 
the  statute  was  executed  by  a  will  made  after  the  statute,  it  was 
held  that  the  appointment  was  not  avoided  by  it,  as  the  execu- 
tion of  the  power  had  relation  to  and  was  part  of  the  will,  and 
therefore  no  more  aflFected  by  the  statute  than  a  will  inchoate 
before  the  statute  where  the  testator  died  after  it.  A  most 
remarkable  exemplification  of  the  unbending  nature  of  this  rule 
of  the  English  courts  is  to  be  found  in  the  case  of  thcf  Attorney- 
General  V.  Downing,  Dick.  414 ;  (S.  C.  Wilmot's  notes  1,  86 ; 
Ambler  550.)  The  testator's  will  was  dated  in  December  1717, 
and  he  died  in  1749,  thirteen  years  after  the  mortmain  act,  and 
thirty-two  years  after  the  execution  of  his  will.  The  devise  was 
for  the  erection  of  a  college  to  be  called  Downing  College,  in 
Cambridge,  and  to  obtain  a  royal  charter  for  founding  such 
college  and  incorporating  a  body  collegiate  by  that  name  in  the 
University  at  Cambridge,  and  upon  information  and  relation  of 
the  University  of  Cambridge,  it  was  declared  that  the  trusts  of 
the  will  ought  to  be  carried  into  execution  in  case  the  king 
should  be  pleased  to  grant  his  charter  to  incorporate  the  col- 
lege, and  his  royal  license  for  such  incorporated  college  to  take 
the  devised  premises  in  mortmain,  and  a  charter  of  incorporation 
was  accordingly  granted  half  a  century  afterwards,  an  the  22d 
September  1800. 
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Such  was  the  state  of  the  law  when  the  revisers,  in  their  report, 
recommended  the  passage  of  a  bill  relating  to  last  wills  and  tes* 
taments,  making  some  important  alterations  in  it,  which,  with  a 
few  changes,  became  the  law  of  the  land  on  the  8th  April  1833. 
As  nothing  was  said  in  this  act  relative  to  wills  already  exe- 
cuted, it  was  evident  that  the  new  provisions  requiring  the  signa* 
ture  of  the  testator  at  the  end  of  the  will,  and  directing  that 
devises  of  real  estate  shall  pass  the  whole  estate  of  the  testator 
although  there  be  no  words  of  inheritance  or  perpetuity,  and 
that  after-acquired  real  estate  shall  pass  by  a  general  devise, 
would  soon  call  for  a  judicial  decision,  whether  such  prior  wills 
where  the  testator  died  after  the  act  came  into  operation,  were 
within  its  purview. 

The  first  case  which  occurred  was  decided  in  October  1886,  at 
Pittsburgh,  by  Judge  Kennedy,  and  is  Mullen  v.  McKelvy,  5 
Watts  899.  It  was  there  held,  that  the  execution  of  the  will 
must  be  established  by  the  evidence  required  by  the  law  as  it 
was  when  it  was  executed,  and  not  as  it  was  at  the  death  of  the 
testator.  The  question  was  argued  by  the  present  chief  justice 
»nd  the  late  Mr.  Forward,  who  cited  most  of  the  authorities  I 
have  already  stated  under  the  English  mortmain  act.  In  this 
ease  the  will  was  made  before  the  Act  of  1888,  but  the  testator 
died  afterwards,  and  the  law  as  above  stated  was  admitted  on 
both  sides.  This  disposed  of  the  sixth  section  of  the  act  requir- 
ing the  signature  of  the  testator  at  the  end  as  inapplicable  to  the 
prior  wills. 

The  next  case  was  a  year  later  at  Pittsburgh,  and  was  Murry 
V,  Murry,  6  Watts  853,  in  which  Chief  Justice  Gibson  delivered 
the  opinion  of  the  court.  The  paper  propounded  as  a  will,  was 
made  or  written  by  the  decedent  before  1883,  and  he  died  in 
September  1835.  It  was  not  signed  by  the  decedent  at  the  end, 
l>ut  the  chief  justice  held,  as  it  was  written  before  the  statute,  it 
must  be  governed  by  the  old  law,  and  examining  it  in  that  light, 
he  came  to  the  conclusion  that  it  was  an  unfinished  paper  and 
not  a  will. 

**We  are  clear,"  says  he,  "that  the  statute  operates  only 
on  wills  written  subsequently ;  but  under  the  law  as  it  stood, 
the  paper  in  contest  is  destitute  of  the  necessary  proof  of 
Authenticity." 

In  Lewis  v.  Lewis,  2  W.  &  S.  455,  decided  at  Philadel- 
phia, in  December  1841,  the  will  was  dated  July  18th  1828, 
to  which  there  was  a  codicil,  dated  December  15th  1883,  and 
both  were  in  the  handwriting  of  the  testator  and  signed  by  him. 
On  the  margin  of  the  will  was  written  the  word  "  obsolete,"  also 
in  the  handwriting  of  the  testator,  who  died  in  1887.  Sergeant, 
J.,  put  the  question  in  this  form :  "  If  the  word  obsolete  was 
written  before  the  codicil,  the  latter  annuls  the  alleged  revoca- 
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tion  and  revives  the  will,  and  if  written  afterwards  it  comes  within 
the  purview  of  the  Act  of  1833,  and  is  not  a  revocation  within 
the  meaning  of  any  of  its  provisions." 

Mullock  V.  Souder,  5  W.  &  S.  198,  was  decided  in  Philadel* 
phia,  in  March  1843,  Judge  Sergeant  delivering  the  opinion  of 
the  court  There  the  will  was  dated  3d  June  1831,  and  the  testa-» 
trix  died  on  the  7th  July  1837,  and  her  will  was  proved  in  Balti* 
more  on  the  10th  of  the  same  month,  and  on  the  17th  letters 
testamentary  were  issued,  upon  an  exemplification  filed  in  the 
register's  office  for  the  city  and  county  of  Philadelphia,  to  Caspar 
Souder,  the  executor.  After  the  date  of  the  will,  the  testatrix 
disposed  of  two  messuages  and  lots  which  she  owned,  one  in  the 
city  and  one  in  the  county  of  Philadelphia,  and  reserved  to  her- 
self and  her  heirs  two  annual  ground-rents;  and  the  question 
was  whether  these  ground-rents  passed  by  the  will.  She  did  not 
republish  her  will. 

It  had  been  decided  in  Skerrett  v.  Burd,  1  Whart.  246,  that 
ground-rents  reserved  from  property  sold  after  the  date  of  a  will, 
were  after-acquired  real  estate,  which  of  course  did  not  pass  by 
will  prior  to  the  Act  of  1838.  The  broad  question  was  therefore 
presented  to  the  court,  whether  this  will  was  to  be  governed  by 
that  act,  the  existing  law  at  the  death  of  the  testatrix,  or  by  the 
law  as  it  stood  when  she  executed  her  will.  It  was  a  subject  the 
whole  court  was  familiar  with,  and  three  of  its  members  had 
given  opinions  upon  branches  of  this  subject.  Judge  Sergeant 
answers  this  question  by  saying  that  the  act  does  not  apply  to  a 
will  dated  before  its  passage,  where  the  testator  died  subsequently. 
**  We  think,  however,**  says  he,  "  that  it  does  not.  It  could  only 
do  so  by  giving  the  act  a  retroactive  effect,  which  will  never  be 
done,  when  such  does  not  expressly  appear  to  be  the  design  of 
the  legislature,  but  the  Act  of  Assembly  will  be  left  to  operate 
on  wills  made  and  executed  after  the  act  comes  into  operation.** 
After  quoting  most  of  the  decisions  on  the  mortmain  act,  used 
in  the  cases  of  5  and  6  Watts,  and  which  I  have  stated  more  at 
large,  he  uses  this  language :  "  There,  the  application  of  the  sta- 
tute*' (of  mortmain)  ''would  have  abridged  the  right  of  the 
devisee;  here,  it*'  (of  1833)  "would  abridge  the  rights  of  the 
heirs :  and  there  seems  no  difference  in  principle," 

This  was  undoubtedly  the  deliberate  opinion  of  the  whole  court, 
and  was  entirely  in  consonance  with  all  the  previous  decisions, 
and  was  a  necessary  corollary  from  them. 

In  Campbell  v.  Jamison,  8  Barr  498  (Harrisburg  1848),  the 
testator  made  his  will  in  1827,  republished  it  by  parol  declara- 
tions after  1833,  and  died  in  1841,  Coulter,  J.,  delivering  the 
opinion  of  the  court,  said,  "  That  a  will  may  be  republished  by 
parol,  was  distinctly  decided  in  the  case  of  Jones  v,  Hartly, 
2  Whart,  103.     The  same  point  was  ruled  in  3  Wash.  0.  C.  R. 
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481.  There  is  nothing  in  the  Act  of  1833  to  interdict  such  re- 
publication by  parol." 

In  Martindale  v.  Warner,  3  Harris  471,  decided  at  Philadel- 
phia, in  December  1850,  Judge  Rogers  delivering  the  opinion 
of  the  court  on  the  construction  of  the  Act  of  the  6th  May  1844, 
in  relation  to  a  devise  or  legacy  in  favour  of  a  brother  or  sister 
of  the  testator  not  leaving  any  lineal  descendants — not  lapsing 
by  reason  of  the  death  of  such  devisee  or  legatee  in  the  lifetime 
of  the  testator — ^if  such  devisee  or  legatee  shall  leave  issue  sur- 
viving the  testator,  says,  "In  the  case  in  hand,  the  will  was 
executed  before  the  Act  of  the  6th  May  1844,  but  the  testator 
died  after  the  passage  of  that  act.  The  question  is,  did  the 
legislature  intend  that  the  act  should  operate  on  wills  executed 
before  its  passage,  the  death  happening  after,  so  as  to  change 
by  the  construction  the  legal  intention  of  the  testator  ?  For  I 
agree  if  this  intention  clearly  appear,  it  must  be  so  construed : 
it  would  interfere  with  no  vested  right,  as  the  testator  is  saved 
the  power  of  directing  otherwise.  It  however  strikes  me  that 
the  intention  must  be  most  clearly  expressed  in  language  which 
it  is  difficult  to  misapprehend ;  and  such  is  the  doctrine  held  in 
Mullock  V.  Souder,  5  W.  &  S.  198.  Mr.  Justice  Sergeant  says, 
"  a  retroactive  effect  will  not  be  given  to  a  statute,  unless  such 
appears  expressly  to  be  the  design  of  the  legislature.  Mullock 
V.  Souder,  it  is  true,  is  the  case  of  real  estate,  and  as  this  is 
assumed  to  be  personal  property,  it  does  not  in  terms  rule  this 
case,  nor  is  it  in  this  case  cited  for  that  purpose,  but  for  the  sake 
of  the  principle  decided,  which  is  as  applicable  to  personal  as 
real  estate.  Nothing  appears,  but  rather  the  reverse,  in  the  Act 
of  1844,  indicatiDg  any  intention  to  give  it  a  retrospective  eflFect. 
No  devise  or  legacy  hereafter  made^  is  the  phraseology  of  the  act, 
thereby  meaning,  according  to  the  usual  acceptation  of  language, 
wills  made  and  executed  after  the  passage  of  the  act.**  After 
discussing  the  will  of  personal  property,  including  ex  nece%sitate^ 
all  the  testator  had  at  his  death,  and  the  legatee  intended  when 
the  will  was  made,  and  granting  the  constitutional  power  of  the 
legislature,  he  says :  **  but  is  it  going  too  far  to  require  that  such 
intentiofi  shall  be  expressed  in  such  clear,  unambiguous  terms  as 
to  preclude  all  hesitation  and  doubt  ?  It  is,  in  my  judgment, 
giving  the  act  a  retroactive  eflfect,  which,  as  is  ruled  in  the  case 
cited.  Mullock  v.  Souder,  will  not  be  permitted,  unless  such 
appears  expressly  to  be  the  design  of  the  legislature.  Though 
a  will,  it  is  true,  does  not  take  effect  till  after  the  testator's 
death,  yet  it  is  inchoate,  though  not  consummate  from  the  exe- 
cution of  it,  and,  for  many  purposes  in  law,  of  which  this  is  one, 
it  relates  to  the  time  of  making  it.*' 

In  Kurtz  V.  Saylor,  8  Harris  205  (1852),  C.  J.  Black  said, 
**  she*'  (meaning  a  married  woman)  "  had  no  such  authority  by 

4  Wr.— 15 
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the  act  of  1848,  because  it  was  not  then  passed,  and  her  right 
to  make  a  will  is  to  be  determined  by  the  law  as  it  stood  then, 
and  not  by  the  statutes  in  force  at  the  time  of  her  death.  This 
is  decided  in  Mullen  v.  McKelvy,  5  Watts  399.  See,  also, 
Dwarris  on  Statutes  685. 

"  4.  We  must  therefore  fall  back  upon  the  Act  of  1833,  the 
only  one  which  was  in  force  at  the  date  of  the  will,  and  this  act 
in  sect.  3  provides  that  a  married  woman  may,  by  the  assent  or 
license  of  her  husband,  dispose  of  her  personal  estate  by  will." 

The  case  of  Jack  v.  Shoenberger  deserves  particular  attention. 
That  was  an  action  of  ejectment,  in  which  there  was  a  will  made 
on  the  19th  of  September  1828,  and  land  acquired  afterwards 
between  1831  and  1837,  and  an  alleged  parol  republication  of 
the  will  after  the  purchase  by  the  testator,  who  died  seised  of  it 
in  1843.  On  the  first  trial  in  the  Common  Pleas  of  Westmore- 
land county,  evidence  of  the  parol  republication  was  admitted, 
and  there  was  a  verdict  for  the  defendants,  who  claimed  under 
the  will  as  republished,  the  after-purchased  land  which  was  the 
subject-matter  of  the  suit. 

A  writ  of  error  was  taken  to  the  Supreme  Court,  and  on  the 
17th  of  November  1851,  Chief  Justice  Gibson  delivered  the 
opinion  of  the  court,  which  was  not  reported,  reversing  the  judg- 
ment of  the  court  below,  upon  the  ground  that  the  will  was  within 
the  Act  of  1833,  which  prohibited  parol  republication  by  a  proper 
construction  of  the  6th  and  13th  sections.  It  is  said,  that  this 
was  only  the  opinion  of  three  judges,  Judge  Bell  dissenting,  and 
Judge  Coulter,  whose  opinion  in  favour  of  parol  republication 
was  well  known,  taking  no  part  in  the  decision,  in  consequence 
of  having  been  the  legal  adviser  of  the  testator.  Upon  a  second 
trial,  evidence  of  a  parol  republication  was  rejected  by  the  court, 
aiid  upon  this  another  writ  of  error  was  taken,  and  argued  and 
decided  at  the  Pittsburgh  Term  1853,  my  brother  Woodward 
delivering  the  opinion  of  the  court,  in  which  he  discusses  two 
propositions :  1st.  Whether  there  was  not  error  in  rejecting  the 
parol  evidence:  2d.  If  the  will  was  under  the  Act  of  1833, 
whether  the  10th  section  did  not  reach  the  case  before  the 
court. 

"We  entertain,"  says  the  learned  judge,  "for  it  (the  opinion 
of  the  court)  all  the  respect  which  is  due  to  the  distinguished 
judges  who  preceded  us  on  this  bench,  and  if  a  majority  of  this 
court  as  now  constituted,  cannot  acquiesce  in  the  conclusions  of 
its  learned  author,  it  is  not  for  want  of  a  careful  consideration 
of  the  reasons  advanced  in  support  of  those  conclusions.  There 
is  nothing  in  our  oflSce  more  pleasant  than  to  follow  in  the  path 
illuminated  by  that  great  intellect,  but  we  are  sometimes  com- 
pelled to  depart  from  it,  in  order  to  get  back  upon  the  beaten 
track  of  the  law. 
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"  When  Matthew  Jack,  therefore,  made  this  will,  it  was  capa- 
ble of  republication  by  parol,  and  had  he  subsequently  made 
another  will,  with  all  due  solemnities,  it  might  have  been  super- 
seded by  a  parol  republication  of  this  one.'*  "  They  oifered  to 
prove  such  republication,  but  according  to  the  opinion  of  Chief 
Justice  Gibson,  it  may  not  be  done,  because  our  Act  of  1833, 
like  the  statute  of  29  Charles  II.,  has  cut  up  parol  republications, 
and  this  will  is  within  the  purview  of  the  act,  because  the  tes- 
tator died  after  the  act  was  passed.  These  are  the  propositions 
that  ruled  this  case,  and  it  is  apprehended  that  if  both  were 
admitted,  the  judgment  was  improperly  reversed." 

"It  is  doubtful  whether  the  legislature  meant  more  by  the 
13th  section  of  the  Act  of  1833,  than  to  re-enact  the  6th  section 
of  the  Act  of  1705,  and  if  this  were  all,  the  established  construc- 
tion would  require  us  to  say,  that  it  does  not  prevent  parol 
republication:  Campbell  v.  Jamison,  8  Barr  498.  But  this 
point  is  not  worth  discussing,  for  we  think  Judge  Gibson  fell 
into  error  when  he  ruled  that  this  will  was  within  the  Act  of 
1833.  If  that  act  is  not  the  law  of  thiB  will,  then  it  is  immaterial 
whether  the  13th  section  was  intended  as  a  re-enactment  of  the 
6th  section  of  the  Act  of  1705,  or  as  an  introduction  of  the  6th 
section  of  the  Statute  of  29  Charles  II.  Is  then  this  will  within 
the  purview  of  the  Act  of  1833  V 

And  here  it  may  be  proper  to  introduce  the  remarks  of  the 
revisers,  on  the  13th  and  14th  sections  of  the  Act  of  1833,  to 
show  it  was  not  their  intention  to  do  more  than  to  copy  the 
provisions  of  the  Act  of  1705,  with  the  verbal  alteration  extend- 
ing them  to  real  as  well  as  personal  estate,  so  as  to  conform  to 
the  settled  construction  of  the  act. 

"Section  13th,'*  say  the  revisers:  "The  thirteenth  section  is 
nearly  a  literal  transcript  from  the  Act  of  1705,  excepting  that 
in  the  latter,  the  provision  is  confined  to  wills  of  personal  estate, 
probably,  as  we  have  already  suggested,  from  inadvertence.  In 
this  section  it  is  confined  to  real  estate." 

"  Section  14th.  The  fourteenth  section  relates  to  the  revoca- 
tion of  wills  of  personal  property,  and  contains  no  material 
alteration  of  the  present  law." 

After  observing  on  the  cases  of  Mullen  v.  McKelvy,  and 
Murry  v.  Murry,  Judge  Woodward  says,  "  where  a  man  repub- 
lishes his  will,  the  terms  and  words  of  the  will  are  construed  to 
speak  with  regard  to  the  property  the  testator  is  seised  of,  and 
the  persons  named  therein  at  the  date  of  republication,  just  tho 
same  as  if  he  had  had  such  additional  property,  or  such  persons 
had  been  in  esse  at  the  time  of  making  his  will." 

"  If  a  will  made  in  1828,  be  held  within  the  purview  of  the 
Act  of  1833,  we  give  this  act  a  retrospective  effect,  which  is  never 
done,  except  on  the  clearest  evidence  of  legislative  intention ; 
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and  hence  in  Mullock  v.  Souder,  5  W.  &  S.  198,  this  court 
refused  to  apply  the  10th  section  of  the  act  to  a  will  made  before 
its  passage.  'It  could  only  so  apply,'  says  Mr.  Justice  Ser- 
geant, *  by  giving  the  act  a  retroactive  eflFect,  which  will  never 
be  done  where  such  does  not  appear  expressly  to  be  the  design 
of  the  legislature,  but  the  act  will  be  left  to  operate  on  wills  made 
and  executed  after  the  act  comes  into  operation ;'  and  let  it  be 
remarked,  that  this  was  said  in  reference,  not  to  the  formalities 
of  execution,  which  in  Mullen  v.  McKelvy,  it  was  admitted,  must 
be  according  to  the  law  as  it  stood  at  the  date  of  the  will,  but  in 
reference  to  the  construction  of  the  act  as  a  rule  of  property." 

"  We  cannot  understand  how,  in  view  of  these  authorities,  it 
was  decided  that  this  will  was  to  be  governed  by  the  Act  of 
1833 ;  Judge  Gibson  gives  no  reason,  except  that  the  testator 
died  after  the  act  which  we  have  seen  was  considered  of  no  im- 
portance in  Mullen  v.  McKelvy,  and  he  cites  no  authority." 

"  Unsupported  by  authority,  and  in  direct  conflict  with  those 
to  which  we  have  referred,  the  opinion  of  Judge  Gibson  comes 
to  us  with  something  less  than  a  binding  obligation.  Neither 
the  maxim  of  stare  decisis,  nor  the  unfeigned  respect  entertained 
for  our  predecessor,  nor  our  great  reluctance  to  disturb  the  judg- 
ment in  this  very  case,  are  reasons  for  standing  to  an  opinion 
which  was  in  itself  a  departure  from  the  course  of  decision.  We 
are  therefore  of  opinion  that  this  will  is  not  within  the  purview 
of  the  Act  of  1833,  but  is  to  be  governed  by  the  law  as  it  was 
settled  before  that  enactment,  and  that  consequently  the  evidence 
of  parol  republication  was  improperly  rejected." 

Judge  Woodward  then  takes  the  other  horn  of  the  dilemma, 
and  shows  clearly  that  if  the  will  was  to  be  construed  as  within 
the  Act  of  1833,  the  10th  section,  of  course,  applied  to  it,  and 
the  general  devise  passed  the  after-acquired  real  estate,  the  sub- 
ject-matter of  this  suit. 

"So  far,"  says  he,  "from  manifestation  of  such  intention" 
(that  it  should  not  pass  by  that  general  devise),  "  the  words  *  rest 
and  residue  of  my  estate)  whether  real  or  personal,  and  every- 
thing at  time  of  death  I  may  be  possessed  of,*  import  a  plain 
intention  to  pass  whatever  he  might  acquire,  as  well  as  what  he 
then  had." 

"  Either  way,  the  plaintiff  in  error  would  be  entitled  to  hold 
the  land." 

"  That  we  may  not  be  understood  as  deciding  more  than  we 
intend,  it  is  proper  to  add,  that  we  have  not  considered  whether 
the  evidence  offered  would  amount  to  proof  of  republication. 
That  it  tended  to  prove  it  is  apparent,  and  therefore  it  was  com- 
petent. The  fact  having  been  once  found  by  a  jury,  and  the 
evidence  offered  having  been  rejected,  we  are  bound,  perhaps,  to 
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presume  that  it  wonld  again  have  been  found  had  the  evidence 
been  received." 

The  cause  was  therefore  sent  down  again  with  what  amounted 
to  an  instruction  to  receive  the  parol  evidence  of  republication. 

This  case  came  up  incidentally  in  the  case  of  Mrs.  Fransen's 
will.  There  the  will  of  a  single  woman,  executed  since  the  Acts 
of  1833  and  1848,  but  who  afterwards  married  and  died,  was 
attempted  to  be  sustained  by  parol  republication  after  marriage, 
without  any  of  the  solemnities  required  for  its  original  execution 
under  the  Married  Woman's  Act.  It  was  argued  that  the  16th 
section  of  the  Act  of  1833  was  repealed  by  the  Act  of  1848, 
and  if  it  was  not,  still  the  parol  republication,  in  the  form  it  was 
made,  was  suflScient.  Upon  both  points  the  court,  consisting  of 
C.  J.  Lewis  and  Justices  Woodward  and  Knox,  were  against  the 
appellant.  The  case  is  reported  in  2  Casey  202,  and  was  decided 
in  the  winter  or  spring  of  1856. 

In  that  case  Mr.  Justice  Woodward  thought  his  opinion,  in  10 
Harris,  had  been  misapprehended,  and  he  explained  it,  by  show- 
ing that  his  remarks  did  not  apply  to  a  will  executed  since  the 
Act  of  1833.  In  Jack  v.  Shoenberger  the  will  had  been  exe- 
cuted prior  to  1833,  the  parol  republication  and  the  death  were 
both  after  that  period.  Speaking  of  the  law  in  such  case,  he 
said :  "  In  Campbell  v.  Jamison,  8  Barr  498,  where  a  parol  repub- 
lication was  sustained,  the  will  had  been  executed  before  the  Act 
of  1833  was  passed,  and,  like  the  case  of  Mullen  v.  McKelvy,  5 
Watts  400,  the  execution  of  the  will  was  to  be  judged  of  by  the 
law  as  it  stood  at  the  time  of  the  execution.  The  execution  of 
the  will  in  both  those  cases  was  under  the  old  law,  which  required 
no  iiffnature,  and  the  right  to  republish  by  parol  followed  as  a 
necessary  and  legal  sequence.  The  testator  died  after  the  Act 
of  1833  came  into  force^  but  that  statute  did  not  afford  the  rule 
either  of  publication  or  republication. 

The  result  of  the  opinions  on  this  entirely  incidental  question 
was,  that  in  the  case  of  a  will  executed  after  the  Act  of  1838, 
C.  J.  Lewis  and  Justice  Knox  held  it  might  be  republished  by 
parol,  whilst  Mr.  Justice  Woodward  expressed  a  strong  doubt 
whether  such  a  will,  operating  exclusively  under  that  act,  could 
be  republished  by  any  act  not  having  the  signature  of  the  tes- 
tator at  the  end,  as  required,  with  regard  to  the  original  will 
itself. 

The  cases  of  Price  v.  Taylor,  4  Casey  95,  and  Criley  v.  Cham- 
berlin,  6  Id.  161,  and  Reinhart  v.  Lantz,  1  Wright  488,  upon 
the  construction  of  the  Act  of  27th  April  1855,  in  relation  to 
estates  tail,  do  not  bear  upon  the  question  now  under  considera- 
tion. The  two  first  simply  declare  that,  in  two  wills  made  under 
the  Act  of  1833,  by  which  wills  of  real  estate  are  placed  upon 
the  same  footing  as  wills  of  personal  estate  as  to  their  relation 
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to  the  property  in  existence  at  the  death  of  the  testator,  and 
where  the  testator  died  after  the  Act  of  1855,  estates  tail  in 
them  were  held  created  after  the  act,  and  of  course  became 
estates  in  fee  simple.  The  last  decision  was  that  an  estate  tail, 
vested  before  the  Act  of  1856,  was  not  affected  by  it. 

The  case  of  Mullock  v.  Souder,  decided  by  this  court  eighteen 
years  ago,  in  conformity  with  decisions  of  a  kindred  character 
in  the  preceding  ten  years,  and  confirmed  in  every  case  subse- 
quently ruled  by  the  same  tribunal,  therefore  remains  the  settled 
law  of  the  land,  drawing  a  clear  and  distinct  line  between  wills 
executed  before  and  those  executed  after  the  Act  of  1833,  the 
former  to  be  governed  as  to  execution  and  construction  by  the 
old  law,  and  the  latter  by  the  statutory  enactment ;  and  this  was 
clearly  the  intention  of  the  revisers  and  of  the  legislature,  which 
adopted  their  bill,  and  made  it  a  law.  The  same  rule  was  adopted 
in  England,  in  their  Statute  of  Wills,  in  1837,  by  which  all  wills 
executed  before  the  Ist  January  1838,  are  to  be  governed  by  the 
law  as  it  stood,  before  the  passage  of  the  act  of  parliament.  I 
have  not  examined  the  decisions  of  other  states  with  a  view  to 
discuss  them,  as  it  is  rarely  profitable  where  our  own  course  of 
decision  has  been  settled  by  a  contemporaneous  exposition,  con- 
stantly recognised  by  the  highest  judicial  tribunal,  and  thus 
becoming  a  part  of  an  Act  of  Assembly  as  much  as  the  positive 
enactment  of  the  English  statute  is  a  part  of  theirs. 

Thus  far  we  agree  with  the  learned  judge  in  the  court  below; 
but  there  is  another  point,  which,  though  made  in  the  argument, 
is  not  noticed  by  him,  which  appears  to  us  to  raise  the  real  ques- 
tion in  the  cause  depending  on  the  doctrine  of  election. 

This  after-acquired  real  estate  of  her  husband  was  sold  by  the 
testatrix,  the  widow  of  the  deceased,  as  her  ow^n  in  her  lifetime, 
and  part  of  the  price  received  by  her,  and  the  present  suit  is  to 
enforce  the  payment  of  the  balance.  The  title  set  up  as  a 
defence  is,  that  this  real  estate  descended  to  the  heirs  of  Freder- 
ick Gable,  and  did  not  pass  to  his  widow  under  his  will.  The 
answer  to  this  claim  is  a  very  simple  one.  The  purchase-monev 
was  $1600,  of  which  she  received  J600,  and  three  bonds,  with 
warrants  of  attorney,  were  given  to  her  by  the  defendant,  on 
which  judgments  were  entered  in  the  Common  Pleas  of  York 
county.  The  claimants  are  the  heirs  of  her  husband,  who,  by 
her  will,  take  the  half  of  her  real  and  personal  estate,  including, 
of  course,  the  whole  of  the  purchase-money  of  $1600,  whether 
in  cash  or  bonds  and  judgments,  and  who  of  course  must  elect 
to  take  under  or  against  the  will,  and  it  would  appear  by  the 
proceedings  in  the  Orphans'  Court,  that  they  have  elected  to 
take  under  the  will,  and  of  course  their  title  passes  to  the  defend- 
ant, and  the  executors  are  entitled  to  recover  in  this  suit. 

The  words  of  the  will  of  Frederick  Gable  were  large  enough 
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to  include  after-acquired  real  estate :  "  Item — I  give,  devise,  and 
bequeath  unto  my  dear  wife  Fronica  (Veronica),  all  that  remainder 
of  my  personal  estate,  also  all  that  my  real  estate,  consisting  of 
houses,  land,  and  plantations,  being  the  same  whatsoever  and 
wheresoever  situate  in  the  county  of  York  and  elsew^here,  that  I 
shall  die  owner  of  or  possessed,  or  in  my  right  to  have  and  to 
hold,  all  that  my  real  and  personal  estate,  unto  my  dear  wife 
Fronica  (Veronica),  to  her  sole  use,  benefit,  and  behoof,  and  to 
her  heirs  and  assigns  for  ever." 

If,  therefore,  the  heirs  of  the  husband  abide  by  their  election, 
or  elect  to  take  under  the  will  of  the  testatrix,  then  the  plaintiffs 
below  are  entitled  to  recover  in  this  suit.  But  as  it  will  be  neces- 
sary to  find  certain  facts  which  are  not  settled  by  the  case  stated, 
we  cannot,  nor  can  the  court  below,  enter  a  proper  judgment, 
without  those  facts  being  found  by  a  jury,  or  settled  by  the  agree- 
ment of  the  parties. 

The  judgment  is  therefore  reversed,  and  a  venire  de 
novo  awarded. 


r~iO         231 
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Appeal  of  Gable's  Executors.  |^     231I 

Executors,  Liability  of,  for  Interest. — Partial  Distribution  allowed  where 
absent  Distributees  are  secure*l. — Payment  into  Court  by  Executor 
when  proper. — Grandchildren  when  not  included  in  term  Children, 

1.  Where  the  asBeta  of  a  decedent's  estate  are  invested  and  drawing  interest, 
the  execQtors,  after  filing  their  account,  are  chargeable  with  interest  upon  the 
balance  for  distribution  therein  up  to  the  date  of  the  final  decree,  even  though 
they  have  charged  themselves  witn  the  principal  of  the  uncollected  securities ; 
and  it  was  not  error  in  the  Orphans'  Court  to  confirm  an  auditor's  report, 
wherein,  upon  part  of  the  fund,  interest  was  charged  from  the  date  of  a 
former  auditor's  report  and  upon  the  balance,  from  the  date  of  the  con- 
firmation of  the  first  account  by  the  Supreme  Court,  up  to  the  filing  of  the 
second  report,  though  the  first  auditor's  report  was  filed  before  the  confirma- 
tion of  the  first  account,  and  in  the  second,  the  auditor  went  back  of  that 
account  as  confirmed  to  the  date  of  the  first  report,  as  a  period  from  which  to 
calculate  the  interest  upon  a  part  of  the  fund. 

2.  It  is  not  error  to  permit  a  partial  distribution  of  an  estate  (a  share  in 
which  is  claimed  by  one  whose  right  as  a  legatee  under  the  will  had  not  been 
determined),  if,  in  the  opinion  of  the  Orphans'  Court,  enough  of  the  estate 
remains  thereafter  to  satisfy  the  claim  when  it  should  be  established  ;  if  not, 
a  sufficient  sum  should  be  set  apart  and  invested  under  the  direction  of  tho 
eourt  to  abide  the  event. 

3.  Where  the  names  and  number  of  the  children  of  one  of  those  entitled 
under  the  will,  who  died  before  testatrix,  had  not  been  ascertained ;  it  was  not 
error  in  the  Orphans'  Court  to  order  the  share  of  the  father  to  be  paid  into 
court  to  await  further  order  and  decree  ;  for  in  this  way  the  executors  would 
be  relieved  from  responsibility,  and  the  distribution  to  each  child  made  as  by 
law  entitled. 

4.  A  testatrix  by  will  divided  the  residue  of  her  estate  into  two  parts,  giv- 
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ing  one  half  to  her  brothers  and  sisters  of  the  whole  blood,  and  the  children 
of  such  of  them  as  were  deceased,  share  and  share  alike,  the  children  of  each 
deceased  brother  or  sister  to  take  together  for  their  share,  an  amount  equal  to 
the  share  of  a  surviving  brother  or  sister,  and  no  more  ;  the  other  half  of  her 
estate  was  given  to  the  brothers  and  sisters  of  her  deceased  husband  and  their 
children  in  similar  terms.  Hddf  that  under  the  will  "  grandchildren"  were 
excluded,  and  were  not  entitled  to  any  portion  of  the  estate,  as  the  word 
"children"  in  itself  did  not  include  "grandchildren"  or  "  issue" — therefore 
it  was  error  in  the  Orphans'  Court  to  award  any  portion  of  the  estate  to  the 
grandchildren  of  the  deceased  brothers  and  sisters  of  testatrix,  or  those  of 
the  brothers  and  sisters  of  her  deceased  husband. 

Appeal  from  the  Orphans*  Court  of  York  county. 

This  was  an  appeal  by  the  executors  of  Veronica  Gable  from 
the  decree  of  the  Orphans*  Court,  on  the  report  of  the  auditor 
to  whom  their  account  was  referred  for  distribution. 

Veronica  Gable,  the  testatrix,  died  on  the  9th  of  October 
1857.  Her  will  was  proved  in  the  regi8ter*s  oflSce  of  York 
county,  on  the  14th  of  the  same  month  and  year.  The  executors 
filed  an  inventory  on  the  27th  of  the  said  month  and  year, 
amounting  to  $21,208.80.  On  the  7th  of  January  1859,  a  cita- 
tion was  issued  to  them  to  settle  an  account.  On  the  24th  of 
January  1869,  they  settled  their  first  separate  accounts,  includ- 
ing nothing  but  personal  estate  actually  received  by  them,  ex- 
hibiting a  balance  on  the  account  of  Michael  Gable  of  $6527.57, 
and  on  the  account  of  Elias  Tome  of  $6180.70.  Exceptions 
were  filed  to  these  accounts  by  the  legatees,  certain  items  of 
credit  were  stricken  out,  and  they  were  charged  with  additional 
interest.  The  accountants  appealed  to  this  court  to  May  Term 
1860,  and  the  decree  was  affirmed :  Gable's  Appeal  and  Tome's 
Appeal,  12  Casey  395.  An  auditor  was  appointed  to  distribute 
the  balances  on  their  accounts  corrected  as  above  stated,  before 
whom  the  legatees  and  parties  interested  were  either  present  or 
represented  by  counsel,  except  one  or  two  branches  of  the  family 
who  were  living  at  a  distance. 

Ann  Paul,  of  Ohio,  who  claimed  to  be  the  daughter  of  George 
Gable,  deceased,  a  brother  of  Frederick  Gable,  deceased,  was 
also  represented,  but  nothing  was  awarded  to  her  by  the  auditor. 
Her  counsel  filed  an  exception  to  the  report  for  this  reason, 
testimony  was  taken  on  both  sides,  but  the  court  confirmed  the 
report  of  the  auditor,  without  entering  a  decree  that  might 
preclude  her  from  showing,  if  she  could,  a  better  case  when  the 
residue  came  to  be  distributed.  The  aggregate  amount  dis- 
tributed by  the  court  was  $13,805.43.  Beside  this  sum,  there 
was  and  is  still  a  large  amount  of  money  in  the  hands  of  the 
executors.  On  the  14th  of  December  1859,  they  filed  their 
second  separate  accounts,  which  were  excepted  to  by  the  legatees. 
On  the  28th  of  March  1861,  the  auditor  filed  his  report  showing 
a  balance  in  the  hands  of  Michael  Gable  of  $2706.56,  exclusive 
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of  all  dispnted  claims,  and  leaving  ^500  in  his  hands  to  cover 
expenses  of  litigating  their  recovery,  and  a  balance  in  the  hands 
of  Elias  Tome  of  ^3258. 13  above  all  disputed  claims,  and  leav- 
ing the  like  sum  of  $500  to  meet  expenses  of  litigation. 

The  following  exceptions  were  filed  by  the  accountants  on  the 
16th  of  April  1861,  and  on  the  29th  of  August  1861  :— 

1.  The  court  is  respectfully  requested  to  direct  the  auditor 
to  file  the  evidence  upon  which  he  reports,  that  "  the  parties  in 
interest  were  all  present  or  represented  by  counsel,**  stating  who 
they  were  and  by  whom  represented. 

8.  The  auditor  erred  in  going  behind  the  balance  on  the  ac- 
count of  Michael  Gable,  as  confirmed  by  the  Supreme  Court  on 
the  31st  of  May  1860,  and  charging  him  with  interest  from  the 
21st  of  March  1860.  And  he  also  erred  in  charging  him  with 
interest  on  the  sum  of  $6220.48,  from  the  Slst  of  May  1860. 

4.  The  auditor  erred,  in  awarding  under  the  residuary  clause 
of  the  will  of  the  testatrix,  portions  of  her  estate  to  grandchil- 
dren of  her  deceased  brothers  and  sisters,  and  of  the  deceased 
brothers  and  sisters  of  her  late  husband. 

The  Orphans'  Court  allowed  the  first  exception,  and  directed 
the  auditor  to  file  the  evidence  therein  mentioned. 

The  other  exceptions  were  dismissed,  and  the  share  of  certain 
of  the  deceased  heirs  directed  to  be  paid  into  court  to  await 
further  orders  and  decrees  to  be  made  on  ascertaining  the  num- 
ber and  names  of  their  children  and  grandchildren. 

The  case  was  thereupon  removed  into  this  court  by  the  exe- 
cutors, at  whose  instance  the  following  errors  were  assigned : — 

1.  The  court  erred  in  making  the  decree  for  distribution 
without  any  evidence,  and  without  requiring  any  taken  by  the 
auditor  to  be  produced  as  previously  directed  in  the  opinion 
filed. 

2.  The  court  erred  in  deciding  that  the  accountants  had  no 
right  to  file  exceptions  to  the  auditor's  report. 

3.  The  court  erred  in  awarding  under  the  residuary  clause 
of  testatrix's  last  will  and  testament,  portions  of  her  estate  to  the 
grandchildren  of  her  deceased  brothers  and  sisters,  and  of  the 
brothers  and  sisters  of  her  deceased  husband. 

4.  The  court  erred  in  not  awarding  a  share  of  testatrix's 
estate  to  Joseph  Kelley,  a  legatee  named  in  her  will,  and  one  of 
the  children  of  Lydia  Rumcrap. 

5.  The  court  erred  in  omitting  from  its  decree  the  child  of 
George  Gable,  deceased,  and  in  distributing  the  fund  without 
giving  said  child  any  part  thereof,  and  in  distributing  the  whole 
fund  without  making  any  provision  for  said  child  out  of  the  fund 
distributed  by  its  decree,  should  Ann  Paul  establish  her  claim  to 
«  legacy  under  testatrix's  will. 

6.  The  court  erred  in  awarding  generally,  without  specifying 
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them,  to  the  children  of  Solomon  Gable,  deceased,  the  sum  of 
$326.11,  and  directing  the  money  to  be  paid  by  the  appellant 
into  court. 

7.  The  court  erred  in  ordering  appellant  to  pay  out  to  dis- 
tributees the  sums  awarded  to  them  respectively,  without  requir- 
ing said  distributees  to  execute  and  deliver  refunding  bonds  as 
required  by  law. 

8.  The  court  erred  in  going  behind  the  balance  of  the  ac- 
count of  Michael  Gable,  as  confirmed  or  ascertained  by  the 
Supreme  Court,  on  the  31st  of  May  1860,  and  charging  him 
with  interest  from  the  2l8t  of  March  1860,  and  also  in  charging 
appellant  with  interest  on  the  sum  of  $6220.43  from  the  31st  of 
May  1860. 

John  Williamsonj  with  whom  were  Samuel  Hepburn  and 
Thomas  E.  Cochran^  for  appellant,  argued : — 

1.  That  as  these  proceedings  were  commenced  for  the  pur- 
pose of  ascertaining  to  whom,  and  in  what  amounts,  the  balance 
in  the  hands  of  the  accountant  was  to  be  paid,  the  court  were 
wrong  in  decreeing  the  money  to  a  number  of  persons  without 
proof  of  their  right  to  receive  it. 

2.  Executors  have  a  right  to  except  to  the  distribution  made 
by  the  auditor :  Koch's  Estate,  4  Rawle  268 ;  Steinman's  Appeal, 
10  Casey  394. 

3.  Grandchildren  were  not  entitled  to  any  portion  of  the 
estate  under  the  will.  The  will  gives  the  estate  to  her  brothers 
and  sisters,  and  the  brothers  and  sisters  of  her  deceased  husband, 
and  the  children  of  such  as  are  deceased,  which  word  does  not 
ordinarily  include  grandchildren  or  issue  generally ;  1  Roper  on 
Leg.  69,  72 ;  Crook  v.  Brooking,  2  Vernon  107 ;  Dickinson  t;. 
Lee,  4  Watts  82. 

4.  Joseph  Kelly,  who  is  expressly  named  in  the  will  as  one 
of  the  children  of  Lydia  Rumcrap,  is  improperly  omitted. 

5.  There  is  no  rule  of  procedure  in  the  Orphans'  Court,  or 
in  Chancery,  warranting  the  exclusion  of  Mrs.  Ann  Paul,  pend- 
ing the  proceedings  instituted  by  her  to  prove  her  interest  as  the 
child  of  the  brother  of  Mrs.  Gable's  husband. 

6  and  7.  The  order  to  pay  the  shares  of  certain  heirs  into 
the  Orphans'  Court  and  to  the  legatees,  was  irregular  and  in 
disregard  of  the  rights  of  the  appellants,  who  were  entitled  to 
refunding  bonds  with  security  from  each  legatee. 

8.  The  addition  of  interest  to  the  balance  in  the  hands  of 
the  accountants,  was  unauthorized  in  a  proceeding  for  distribu- 
tion :  Hyer's  Appeal,  10  Casey  183. 

V.  K.  Keesey^  and  Evans  ^  Mayer^  for  appellees,  sustained 
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the  decision  of  the  Orphans*  Court,  and  answered  the  several 
assignments  of  error  by  the  following  authorities : — 

1.  The  accountants  must  pay  under  the  direction  of  the 
court:  Act  of  February  24th  1834,  §  99 ;  Act  of  April  13th  1840; 
Lodlam's  Estate,  1  Harris  188.  The  distribution  was  to  be 
between  brothers  and  sisters,  or  those  claiming  under  them,  of 
the  deceased  and  of  her  deceased  husband.  These  main  truths 
were  known  to  the  auditor,  which  was  suflScient;  nor  was  it 
necessary  to  report  evidence  when  there  was  no  controversy  or 
room  for  it.  The  principal  parties  in  interest  were  represented 
by  counsel,  between  whom  there  was  no  dispute  as  to  the  right 
to  participate  in  the  distribution. 

2.  Therefore,  the  accountants  had  no  voice  in  the  distribu- 
tion, nor  any  right  to  detain  the  fund  in  their  hands,  while  such 
questions  are  litigated. 

3.  Whether  the  grandchildren  of  Mrs.  Stahly  are  to  stand  in 
the  place  of  their  deceased  parent  or  not,  is  of  no  consequence 
to  the  executors.  But  as  the  distribution  is  per  BtirpeSy  it  is  fair 
to  suppose  that  the  word  children  was  used  in  the  sense  of  issue. 
Her  family  do  not  raise  this  question,  or  wish  to  exclude  any 
member  of  it  from  the  distribution ;  nor  are  they  willing  to  have 
it  forced  upon  them  by  others. 

4.  There  was  no  such  exception  as  this  in  the  court  below, 
and  if  there  be  such  a  person,  his  interest  can  be  secured  in  the 
next  distribution. 

6.  Mrs.  Ann  Paul,  if  entitled  to  any  portion  of  this  estate, 
can  be  secured  at  the  same  time,  and  is  not  here  asking  for  any 
relief  that  will  suspend  the  distribution. 

6.  The  payment  of  this  money  into  court  is  a  perfect  and 
full  discharge  of  these  accountants.  As  a  distribution  is  for  the 
purpose  of  ascertaining  who  are  entitled  to  the  fund,  no  one 
can  surely  be  called  upon  to  file  a  refunding  bond  until  it  is 
ascertained  that  he  is  entitled.  The  bond  is  not  a  condition  pre- 
cedent to  the  decree,  but  is  in  time  when  payment  is  demanded : 
Logan  V.  Richardson,  1  Barr  372;  Bixler  v.  Blankenbiller,  8 
Watts  64;  Act  of  February  24th  1834,  §  2. 

8.  The  interest  charge  complained  of  is  in  accordance  with 
the  rules  of  right.  There  is  no  reason  why  the  accountant  should 
retain  the  interest  which  accrued  on  the  balance  due  on  his  last 
account,  without  accounting  for  it  at  all,  or  for  some  future  dis- 
tribution. The  practice  of  the  court  is  to  dispose  of  the  whole 
matter  at  once,  and  distribute  with  the  principal  the  interest 
which  accrued  on  it. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 

Read,  J. — The  Orphans*  Court  were  perfectly  right  in  charging 

interest  on  the  balance  for  distribution  in  the  hands  of  the  exe- 
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cutors,  for  the  fund  was  drawing  interest,  not  for  the  benefit  of 
the  accountants,  but  for  that  of  the  legatees.  With  regard  to 
the  omission  of  Joseph  Kelly  in  the  auditor's  report  and  in  the 
decree,  there  appears  to  have  been  no  exception  taken  in  the 
court  below,  and  we  have  nothing  before  us  to  enable  us  to  correct 
an  error,  if  there  be  one.  If  it  is  an  error,  upon  being  shown 
to  the  Orphans'  Court,  it  will  no  doubt  be  rectified  or  prorided 
for. 

With  regard  to  the  share  to  which  Mrs.  Ann  Paul  would  be 
entitled,  if  she  can  prove  herself  to  be  the  daughter  of  George 
Gable,  the  brother  of  Michael,  if  the  Orphans'  Court  are  certain 
that  there  will  be  sufiicient  funds  to  pay  her,  in  case  she  estab^ 
lishes  her  right,  then  their  present  decision  can  do  no  harm ;  but 
if  they  are  not,  then  a  sufficient  fund  should  be  set  aside  to  meet 
it,  and  be  placed  in  some  safe  depository,  drawing  interest,  or 
in  some  safe  security  under  the  direction  and  control  of  the  court, 
to  abide  the  event.  In  ordering  the  amount  coming  to  the  child- 
ren of  Solomon  Gable  into  court,  the  Orphans'  Court  were  per- 
fectly right,  and  the  executors  should  be  obliged  to  them  for 
relieving  the  appellants  from  all  responsibility  in  relation  to  this 
share. 

The  auditor,  however,  made  a  clear  mistake  in  his  construc- 
tion of  the  will  of  the  testatrix,  by  thinking  that  children  included 
grandchildren.  The  will  divides  the  residue  of  her  estate  into 
two  parts :  one  half  part  is  given  to  the  testatrix's  "  brothers 
and  sisters  of  the  whole  blood,  and  the  children  of  such  of  my 
brothers  and  sisters  of  the  full  blood  as  are  deceased,  share  and 
share  alike — the  children  of  each  deceased  brother  or^sister  to 
take  together,  for  their  share,  an  amount  equal  to  the  share  of 
a  surviving  brother  or  sister,  and  no  more,"  which  is  exactly  the 
provision  of  the  Intestate  Act  of  1833,  which  has  never  been 
supposed  to  include  grandchildren;  so  the  disposition  of  the 
other  half  to  the  brothers  and  sisters  of  her  deceased  husband 
and  their  children,  in  similar  language,  must  follow  the  same 
construction,  and  exclude  grandchildren  from  any  share  in  her 
bounty. 

This  construction  is  the  more  important,  as  the  last-named 
legatees  are  the  very  same  individuals  who,  under  the  Intestate 
Act,  claim  the  after-acquired  real  estate,  which  is  the  subject  of 
the  suit  bv  Mrs.  Gable's  executors  against  Jacob  Daub.  They 
are  therefore  put  to  their  election,  for  they  cannot  claim  both 
under  and  against  the  will,  and  it  virtually  gives  the  power  to 
the  court  to  settle  both  disputes  without  delay  or  difficulty. 

The  decree  below  must  therefore  be  amended  in  these  particu- 
lars, and  they  will  no  doubt  do  whatever  the  law  requires  in  rela- 
tion to  refunding  bonds. 
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Decree. — It  is  ordered  and  decreed  that  the  decree  of 
the  court  below  be  reversed,  so  far  as  relates  to  the 
admission  of  the  grandchildren  to  share  as  legatees, 
the  brothers  and  sisters  of  the  whole  blood,  and  the 
children  of  such  as  are  deceased,  both  of  the  testa- 
trix and  of  her  husband,  being  only  included  by  the 
terms  of  the  will ;  and  with  this  alteration  and  the 
recommendation  as  indicated  in  the  above  opinion,  the 
decree  is  affirmed,  and  the  appeal  is  dismissed  at  the 
costs  of  the  appellants. 


Miller  versus  The  Pittsburgh  and  Connellsville 
Eailroad  Company. 

Conditional  Subscription  to  Railroad   Companies — Defence  to  Action 
for  Instalments  on  Stock. 

One  subscribed  in  1853  for  twenty  shares  of  the  stock  of  the  Pittsburgh 
and  Connellsville  Railroad  Company,  on  the  express  condition  that  the  com- 
pany "  should  locate  and  construct  their  railroaa  along  the  route  contemplated 
oy  the  Meyer's  Mill  Plank-Road  Company  for  their  road,"  paid  one  instalment, 
part  of  the  second,  but  delayed  the  payment  of  the  balance  as  the  calls  were 
made,  until  the  company,  before  the  road  was  constructed  along  the  routo 
mentioned,  suspendeid  operations,  after  which  payment  was  refused  on  the 
ground  that  though  the  road  had  been  located  by  the  company,  they  had  not 
constructed  it,  according  to  the  condition  in  the  subscription.  In  an  action 
brought  therefor  by  the  company  it  was  Held, 

1.  That  the  promise  of  subscription  being  precedent  to  that  of  construction 
upon  the  part  of  the  company,  the  defendant  could  not  insist  upon  perform- 
ance by  the  railroad  company  while  he  refused  performance  on  his  part ;  and 
thai  the  road  having  been  located  as  stipulated,  and  completed  so  far  as  the 
meaofl  of  the  company  would  allow,  it  was  a  compliance  with  the  condition, 
and  the  plaintiffs  were  entitled  to  recover. 

2.  That  the  condition  in  the  contract  of  subscription  was  not  a  oondition  pre- 
cedent, and  did  not  require  the  completion  of  the  road  before  payment  could 
Ije  required,  but  only  that  when  located  and  constructed  it  should  occupy  the 
route  designated,  the  undertaking  being,  on  the  part  of  the  subscriber,  to  pay 
as  c^ls  should  be  made  by  the  directors,  and  on  the  part  of  the  company  to 
locate  as  stipulated  and  construct  as  fast  as  their  means  would  allow. 

3.  That  the  suspension  of  operations  made  by  the  directors,  long  after  the 
payments  upon  defendant's  stock  had  been  due,  was  not  a  defence  in  an  action 
DTuQ^ht  against  him  for  the  unpaid  balance  thereon. 

4.  Where  the  company  had  received  subscriptions  on  a  guarantee  that  they 
would  pay  interest  on  stock  ''as  soon  as  paia,"  until  the  road  was  finished, 
interest  would  not  accrue  until  the  stock  was  fully  paid ;  and  where  but  a 
small  part  of  the  stock  had  been  paid  for  by  the  de^ndant,  he  could  not,  in  a 
suit  against  him  for  the  balance,  set  up  the  non-payment  of  interest  on  his 
Block  by  the  company  as  a  breach  of  condition. 

Error  to  the  Common  Pleas  of  Somerset  county. 

Thifl  was  an  action  of  aHumpsit,  brought  5th  April  1859,  by 
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the  Pittsburgh  and  Connellsville  Railroad  Company  against 
Daniel  Miller,  to  recover  the  unpaid  instalments  on  twenty  shares 
of  the  stock  of  said  company. 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiffs 
for  $1210.50,  whereupon  the  case  was  removed  into  this  court 
by  the  defendant,  by  whom  the  charge  of  the  court  below  (KlM- 
MELL,  P.  J.)  was  assigned  for  error. 

The  case  was  argued  here  by  Baer  Brothers  for  plaintiff  in 
error,  and  by  William  H,  Koontz  for  defendants  in  error. 

The  material  facts  of  the  case,  the  matters  of  defence,  and 
the  ruling  of  the  court  below,  are  suflSciently  set  forth  in  the 
opinion  of  this  court,  which  was  delivered,  January  13th  1862,  by 

Woodward,  J. — The  plaintiff  in  error,  defendant  below,  sub- 
scribed for  twenty  shares  of  the  capital  stock  of  the  above-named 
railroad  company,  on  the  express  condition  that  the  company 
"  should  locate  and  construct  their  railroad  along  the  route  con- 
templated by  the  Meyer's  Mill  Plank-Road  Company  for  their 
road."  It  was  proved  that  the  railroad  had  been  located  along 
that  route — that  it  was  completed  from  Connellsville  to  Turtle 
Creek,  and  advancing  from  there  to  Pittsburgh — that  $218,000 
had  been  expended  at  Sand  Patch  Tunnel  in  Somerset  county, 
east  of  Meyer's  Mill,  and  that  the  whole  work  had  progressed 
so  far  as  to  reduce  the  completion  of  the  road  to  nine  months' 
more  work,  when,  in  October  1857,  the  company  suspended  ope- 
rations. 

The  defendant  paid  the  first  instalment  of  his  stock  and  part 
of  his  second,  but  neglected  to  respond  to  the  calls  for  the  resi- 
due of  his  subscription,  all  of  which  were  duly  made  before 
January  1855.  This  action  was  brought  to  enforce  payment  of 
these  calls.  The  defence  is,  that  though  the  company  have 
located  their  road  agreeably  to  the  above  condition,  they  have 
not  constructed  it,  and  therefore  subscribers  are  not  bound  to 

pay- . 

It  is  a  most  extraordinary  defence,  for  it  presupposes  that  the 
company  were  to  build  their  road  without  money,  and  to  deliver 
it,  a  finished  work,  to  the  stock  subscribers,  who  were  then  to  pay 
their  subscriptions.  Such  was  not  the  contract.  By  his  suh- 
scription  the  defendant  made  himself,  voluntarily,  a  member  of  a 
company  incorporated  and  authorized  to  build  a  railroad  from 
Pittsburgh  to  the  Maryland  line,  east  of  the  mountains — a  com- 
pany to  be  governed  by  directors,  who  should  dictate  when  and 
where  to  begin  the  work,  and  how  its  means  should  be  applied — 
a  company  with  authority  to  enact  by-laws,  and  make  calls  for 
payment  of  stock — ^a  company  to  whose  vigorous  prosecution  of 
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their  work  prompt  payments  on  the  part  of  stockholders,  in 
obedience  to  calls,  were  indispensable. 

Of  such  a  company  Miller  made  himself  a  member,  and  now 
sets  up  the  partial  failure  of  the  company  to  complete  their 
work,  as  the  justification  for  his  almost  total  failure  to  supply 
the  means  he  agreed  to  supply.  His  promise  was  precedent  to 
theirs.  He  has  no  right  to  insist  on  performance  by  them,  whilst 
he  refuses  performance  on  his  part.  Had  he  and  the  other  sub- 
scribers paid  promptly,  in  obedience  to  calls,  as  they  promised, 
possibly  the  panic  of  1857  would  not  have  suspended  the  work. 
The  stock  payments  were  indispensable  not  only  as  furnishing 
funds  which  the  company  had  a  right  to  rely  on,  but  as  consti- 
tuting also  a  solid  basis  of  credit  on  which  to  negotiate  the  bonds 
of  the  company.  The  modern  expedient  chiefly  relied  on  for 
building  railroads  is  mortgage  bonds,  but  to  give  these  credit  in 
the  markets  of  the  country,  the  payment  in  of  a  cash  capital  is 
indispensable. 

All  these  things  Miller  knew,  or  ought  to  have  known,  when 
he  subscribed,  and  therefore  the  defence  now  attempted  is  simply 
absurd.  The  condition  in  his  contract  did  not  mean  that  the 
road  should  be  constructed  and  finished  before  he  paid,  but  only 
meant  that  when  it  was  located  and  constructed  it  should  occupy 
the  route  designated.  On  his  part  the  undertaking  was  to  pay 
as  calls  should  be  made.  On  the  company's  part  the  undertaking 
was  to  locate  as  stipulated,  and  to  construct  bond  fide  as  fast 
as  the  means  at  their  command  would  allow.  This  was  the  whole 
scope  and  efiect  of  the  condition.  A  suspension  of  the  work 
two  years  and  a  half  after  the  time  when  every  dollar  of  the 
defendant's  subscription  ought  to  have  been  in  the  treasury  of 
the  company,  is  no  defence  for  him.  The  necessity  for  that  sus- 
pension was  no  doubt  aggravated,  perhaps  induced,  by  the  failure 
of  himself  and  others  to  pay  up  their  stock,  but  whether  it  was 
or  was  not,  the  suspension  was  the  exercise  of  a  discretion  which 
every  subscriber  had  committed  to  the  directors.  Let  them  not 
complain,  therefore,  that  their  constituted  agents  have,  under 
the  pressure  of  the  times  and  the  default  of  subscribers,  exer- 
cised the  discretion  that  was  voluntarily  committed  to  them  for 
the  benefit  of  the  common  enterprise.  Until  it  can  be  shown 
how  railroads  can  be  built  without  money,  no  such  defence  as  is 
here  set  up  can  prevail. 

But  there  is  breach  of  another  condition  alleged.  This  com- 
pany conformed  to  the  foolish  practice  of  receiving  subscriptions 
on  a  guarantee  that  they  would  pay  interest  on  stock  "  as  soon 
as  paid,"  until  the  road  is  finished.  When  it  is  considered  that 
railway  companies  are  joint  stock  associations,  and  depend  on 
borrowing  most  of  the  money  they  expect  to  expend,  the  absurdity 
of  borrowing  money  to  pay  interest  to  themselves  is  self-evident. 
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They  never  borrow  at  less  than  from  7  to  10  per  cent.,  and  in 
80  far  as  the  money  is  used  to  pay  themselves  6  per  cent,  on 
their  stock,  it  is  manifestly  a  ruinous  as  well  as  absurd  opera- 
tion. No  intelligent  stockholder  who  has  the  interest  of  the 
enterprise  at  heart,  ought  to  accept  or  insist  on  such  a  condition. 

Still,  where  it  is  inserted  in  the  contract,  it  must  be  judicially 
administered,  and  for  the  present  case  we  may  dispose  of  it  as  fol- 
lows. In  this  contract  the  interest  is  not  payable  until  the  stock 
be  fully  paid.  **  As  soon  as  paid,**  interest  was  to  accrue ;  and 
such  was  the  effect  of  the  resolution  of  February  22d  1854.  But 
the  defendant  has  not  paid.  He  then  has  no  breach  to  complain 
of.  He  points  to  the  resolution  of  the  board  of  15th  October 
1857,  suspending  the  payment  of  interest,  as  ground  for  not 
paying  moneys  due  in  January  1855.  This  is,  if  possible,  a 
more  curious  defence  than  the  former.  Had  he  paid  his  stock, 
he  would  have  been  entitled  to  receive  interest.  But  because 
the  company  could  not  pay  other  stockholders'  interest  in  1857, 
he  justifies  himself  for  withholding  moneys  due  in  1855.  Thi3 
action  is  to  enforce  the  calls  that  were  not  responded  to.  If 
such  a  defence  is  worth  anything  now,  it  ought  to  have  been 
good  when  the  calls  were  made.  But  it  would  not  have  been 
easy  to  state  it  then,  for  it  was  wrapped  up  in  the  womb  of  the 
future,  and  possibly  could  never  have  been  born,  if  the  defendant 
had  performed  according  to  his  undertaking,  for  in  that  event 
the  company  might  have  been  able  to  pay  the  interest. 

It  is  scarcely  possible  to  conceive  of  a  defence  more  destitute 
of  merit,  and  accordingly  the  judgment  is 

Affirmed. 
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NORTHERN  DISTRICT— SUNBURY  1861. 


Hursh  versus  North,  Chase  &  North. 

Chi$loin  of  Merchantg  at  to  Credit  on  Sale  of  Goodt — Evidence  of  in 
Action /or  Goods  Sold  and  Delivered. 

1.  Where  suit  was  brought  for  a  bill  of  goods  sold  more  than  six  years 
before,  &nd  the  Statute  of  Limitations  was  pleaded ;  OTidence  of  the  practice 
and  custom  of  the  trade  to  sell  goods  upon  a  system  of  credits,  was  held 
inadmissible  for  the  purpose  of  proving  that  the  price  was  not  to  be  paid 
when  the  goods  were  sold,  but  on  a  certain  date  thereafter,  so  as  to  avoid  the  bar 
of  the  statute  bj  showing  that  the  bill  was  not  due  until  within  the  six  years : 
and  it  was  error  in  the  court  below  to  receive  the  evidence  and  refer  it  to  the 
iurj  as  testimony  from  which  they  might  infer  a  contract  different  in  terms 
from  that  exhibited  in  the  account. 

2.  But  if  any  such  general  custom  had  been  proved,  or  a  special  custom 
affecting  the  peculiar  locality  or  trade,  it  would  have  been  the  law  of  the  con- 
tract, and  both  parties  would  have  been  bound  by  it. 

3.  The  usage  and  practice  of  the  firm,  though  not  good  as  a  custom,  would 
have  been  binding,  it  expressly  made  part  of  the  contract,  or  shown  to  have 
been  known  and  assented  to  by  the  defendant  at  the  time :  and  evidence  of 
such  a  contract,  either  direct,  or  by  proving  a  course  of  dealing  between  the 
parties  on  such  terms,  and  of  such  frequency,  as  to  justify  the  mferenoe  that 
the  transaction  was  on  the  accustomed  terms,  is  admissible. 

Error  to  the  Common  Pleas  of  Union  county. 

This   was  an  action   of  assumpsit^  brought  November   29th 

4  Wb.— 16  (241) 
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1858,  by  Gibson  North,  Pliny  Chase,  and  Asa  TV.  North,  part- 
ners doing  business  as  North,  Chase  &  North,  against  Joel 
Hursh,  to  recover  the  sum  of  $452.80,  for  stoves  sold  and 
delivered  to  the  plaintiff. 

The  declaration  was  in  the  usual  form  for  goods  sold  and 
delivered,  to  which  the  defendant  pleaded  non  assumpsity  pay- 
ment, with  leave,  and  subsequently  added  the  plea  of  "  actio  non 
accrevit  infra  sex  annas,'' 

On  the  trial  of  the  cause  the  plaintiffs  gave  in  evidence  the 
fact,  that  a  bill  of  stoves  was  bought  by  the  defendant  August  19th 
1852,  and  were  then  permitted,  against  the  objection  of  the 
defendant,  to  give  evidence  of  a  custom  existing  among  merchants 
engaged  in  the  business  followed  by  the  plaintiffs,  by  which  all 
bills  between  the  1st  of  July  and  January  must  be  settled  by 
one  half  cash,  and  the  other  half  by  a  note  on  the  1st  of  January ; 
and  bills  bought  between  that  time  and  July,  on  the  1st  of  that 
month ;  and  that  the  bills  thus  bought  were  not  due  until  the  time 
of  settlement. 

The  court  below  instructed  the  jury  that  they  should  deter- 
mine from  all  the  evidence  in  the  case,  whether  the  sale  was 
made  on  the  terms  that  the  defendant  was  not  to  be  called  on  for 
payment  until  January  1st  1853;  adding,  "if  these  were  the 
terms  upon  which  the  plaintiff  sold,  the  statute  would  not  be  a 
bar.** 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiff 
for  $674.24 ;  whereupon  the  defendant  sued  out  this  writ,  and 
assigned  for  error  here  the  admission  of  the  evidence  of  the 
custom  as  above  stated,  and  the  instruction  given  to  the  jury  in 
regard  to  it. 

Samuel  H.  Orwig^  for  plaintiff  in  error,  cited  and  relied  on 
Addison  on  Contracts,  p.  854 ;  1  Gr.  Ev.  §  52,  p.  70 ;  Newbold  v. 
Wight  &  Sheldon,  4  Rawle  212-13 ;  Rapp  v.  Palmer,  3  Watts 
179 ;  11  Mad.  160 ;  7  Vin.  Abr.  187 ;  2  Sumner  667 ;  and  Coxo 
V.  Heisly,  7  Harris  246. 

Q-,  F.  Miller y  for  defendants  in  error,  argued  that  the  ruling 
of  the  court  below  was  warranted  by  the  case  of  Lelar  v.  Brown, 
8  Harris  215. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Thompson,  J. — To  establish  that  the  bill  of  goods  for  which 
this  suit  was  brought,  was  sold  on  credit,  and  would  not  be  due 
until  the  1st  of  January  ensuing  its  date,  and  thus  to  avoid  the 
bar  of  the  Statute  of  Limitations,  the  court  admitted  evidence 
against  the  objections  of  the  defendant  below,  to  show  a  usage 
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or  practice  of  the  plaintiffs  to  sell  on  credit  without  such  terms 
being  expressed.  That  wares  sold  between  the  Ist  of  July 
and  January  "  must  be  settled  by  one  half  cash,  and  the  other 
half  by  note,  at  three  months,  on  the  1st  of  January,  and  be- 
tween that  time  and  July,  on  the  Ist  of  that  month."  This  bill 
of  goods  was  sold  and  charged  on  19th  August  1852,  and  was 
claimed  by  the  plaintiffs  as  not  being  due  until  1st  January  1853. 

It  was  not  pretended  that  any  general  custom  existed  in  the 
country  to  this  effect,  or  any  special  custom  affecting  either  the 
particular  locality  or  trade.  A  custom  is  something  which  has 
the  force  and  effect  of  law ;  is  law  by  the  usage  and  consent  of 
the  people.  But  it  must  be  uniform  and  universal  within  the 
sphere  of  its  action,  and  so  ancient  ^^  that  the  memory  of  man 
runneth  not  to  the  contrary :"  1  Bl.  Com.  68-74;  4  Rawle  212 ; 
3  Watts  179. 

It  was  nothing  like  that  which  the  plaintiffs'  testimony  tended 
to  prove.  If  it  had  been,  it  will  be  conceded  that  the  custom 
would  have  been  the  law  of  the  contract,  and  both  parties  would 
have  been  bound  by  it.  The  one  would  not  have  been  liable  to 
suit,  nor  the  other  to  the  running  of  the  statute  until  the  cus- 
tomary credit  had  expired.  It  was  not  this,  however,  which  the 
testimony  was  offered  to  prove,  but  the  practice  and  usage  of  the 
firm  in  regard  to  giving  credit.  Now,  as  this  was  not  good,  as  a 
custom,  according  to  the  definitions,  it  did  not,  ex  proprio  vigore^ 
bind.  How  else  could  this  practice,  if  it  existed,  have  effect  ? 
We  answer,  either  by  being  expressly  made  parcel  of  the  terms 
of  the  contract,  or  shown  to  have  been  known  to  the  defendant 
and  assented  to.  And  this  might  be  shown  either  by  express 
proof,  or  by  proving  a  practice  or  habit  of  dealing  between 
plaintiffs  and  defendant,  on  such  terms  of  such  frequency,  as  to 
justify  an  inference  that  this  transaction  was  on  the  accustomed 
terms.  Evidence  of  this  nature  would  have  justified  the  refer- 
ence of  the  question  to  the  jury,  from  which  to  ascertain  the 
terms  of  the  contract  and  the  credit  given,  but  that  received 
did  not.  It  was  error,  therefore,  to  receive  it,  and  consequently 
error  to  refer  it  to  the  jury  as  evidence  from  which  they  might 
extract  a  contract  different  in  terms  from  that  exhibited  by  the 
account. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Freeburger's  Appeal. 

Lien  of  prior  Execution^  when  postponed  to  tuhaequent  one  5y  conduct 
of  Plaintiff, 

1.  If  an  execution  be  issued,  not  for  the  enforcement  of  the  judgment  by 
levy  and  nale,  but  for  the  purpose  of  a  lien,  and  to  acquire  security  for  the 
debt,  it  will  be  postponed  to  a  subsequent  execution  issued  in  good  faith. 

2.  Where  the  plaintiffs  in  the  prior  execution  alleged  that  they  had  giren 
orders  to  the  sheriff  to  proceed  and  sell  before  the  second  execution  came  into 
his  hands,  they  must  prove  the  fact  affirmatively,  or  their  execution  will  lose 
its  priority. 

3.  Where  one  of  the  plaintiffs  and  his  attorney  instructed  the  sheriff,  when 
the  execution  was  placed  in  his  hands,  *'  not  to  proceed  until  further  orders ;" 
i^terwards,  that  he  *'  should  make  a  levy,  but  not  sell ;"  and  subsequently,  by 
arrangement,  permitted  the  debtor  to  have  access  to  the  propwerty  levied,  giv- 
ing him  the  keys  of  the  shop,  it  is  sufficient  evidence  that  their  execution  was 
not  issued  to  collect  the  judgment-debt,  but  for  another  purpose,  which  was 
not  legitimate  nor  protected  by  the  law. 

Appeal  from  the  Common  Pleas  of  Union  county. 

This  was  an  appeal  from  the  decree  of  the  Common  Pleas 
distributing  the  proceeds  of  the  sheriff's  sale  of  the  personal 
property  of  Freeburger  &  Brother. 

The  case  was  this:  Cameron  &  Billmejer  held  a  judgment 
affainst  G.  W.  Freeburger  for  $300,  entered  July  15th  1859  to 
May  Term  1859,  conditioned  to  be  void  if  Freeburger  would 
pay  at  maturity,  a  note  dated  July  13th  1859,  drawn  by  G.  W. 
Freeburger  &  Brother,  and  endorsed  by  Billmeyer,  payable  at 
the  Lewisburg  Bank  sixty  days  after  date  thereof. 

On  the  15th  of  July  1859,  they  ordered  execution,  which  was 
placed  in  the  hands  of  the  sheriflF  same  day  at  nine  o'clock  a.  m. 

On  the  18th  of  August  1859,  Peter  Freeburger  obtained  judg- 
ment against  G.  W.  and  W.  E.  Freeburger,  and  on  the  same  day 
ordered  an  execution,  which  was  placed  in  the  hands  of  the 
sheriff  at  half-past  seven  o'clock  P.  M. 

Under  these  executions  the  sheriff  sold  the  personal  property 
of  defendants  for  $110.88,  which  was  claimed  by  the  plaintiffs  in 
both  executions.  The  money  was  therefore  ruled  into  court,  and 
a  feigned  issue,  in  which  William  Cameron  and  Philip  Billmeyer 
were  plaintiffs,  and  Peter  Freeburger  defendant,  was  directed 
by  the  court,  to  try  the  validity  of  the  judgment  in  favour  of 
Peter  Freeburger,  and  whether  the  same  was  given  to  defraud 
Cameron  &  Billmeyer. 

To  a  declaration  in  the  usual  form  on  a  wager,  the  defendant 
pleaded  that  the  judgment  of  Peter  Freeburger  against  William  E. 
Freeburger  and  George  W.  Freeburger,  was  valid  and  given  for 
money  due  and  owing  by  and  from  the  said  William  E.  Freeburger 
and  George  W.  Freeburger,  and  was  not  given,  nor  were  the 
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proceedings  had  thereon  for  the  purpose  of  delaying,  hindering, 
defrauding,  and  preventing  the  said  plaintiffs,  William  Cameron 
and  Philip  Billmeyer,  from  the  recovery  of  their  debt,  in  man- 
ner and  form  as  the  said  plaintiffs  had  in  that  behalf  alleged, 
&c. ;  and  further,  that  the  plaintiffs  had  stayed  their  execution 
before  the  defendant's  /./a.  issued,  by  which  the  plaintiffs  lost 
their  lien. 

On  the  trial,  the  sheriff,  John  Crosgrove,  was  called  as  a  wit- 
ness, who  testified  that  when  the  execution  of  Cameron  &  Bill- 
meyer was  placed  in  his  hands,  he  was  ordered  by  the  plaintiffs 
or  their  attorney,  "  not  to  proceed  on  the  writ  until  further 
orders."  That  some  eight  or  ten  days  afterwards,  Billmeyer 
informed  him  that  the  defendant  was  removing  property  out  of 
the  shop,  and  directed  him  to  "take  charge  of  the  balance"  and 
"make  a  levy  but  not  sell;*'  whereupon  he  made  a  levy  and 
closed  up  the  shop ;  that  subsequently,  Freeburger  claimed  the 
benefit  of  the  exemption  law,  which  was  allowed,  and  the  balance 
of  the  property  locked  up.  After  which,  an  arrangement  was 
made  between  Billmeyer  and  Freeburger,  under  which  the  latter 
was  allowed  to  work  in  the  shop,  but  not  to  have  access  to  or 
use  any  of  the  property  levied  on  without  an  arrangement  with 
Billmeyer  or  the  witness,  and  that  all  the  property  thus  left  was 
sold  by  him  under  both  writs.  He  also  testified,  that  about 
the  time  the  second  execution  came  into  his  hands,  Billmeyer 
gave  him  orders  to  "  go  on  with  his  execution  ;"  but  he  added, 
*'  Billmeyer  never  told  me  to  stay  the  writ."  "  About  the  time, 
or  on  the  day  the  second  execution  came  into  my  hands,  Bill- 
meyer told  me  to  sell,"  &c. 

There  was  a  verdict  on  the  issue,  sustaining  the  judgment  of 
Peter  Freeburger.  The  counsel  for  Messrs.  Cameron  &  Bill- 
meyer then  applied  to  the  court  for  an  auditor  to  take  testimony 
and  make  distribution  of  the  fund  in  court,  which  was  resisted 
by  the  counsel  for  Freeburger.  The  court  below  refused  to 
appoint  an  auditor,  but  directed  the  proceeds  of  sale  to  be  applied 
to  the  claim  of  Cameron  &  Billmeyer,  and  entered  judgment 
against  them  for  the  legal  costs  of  the  feigned  issue. 

The  case  was  then  removed  into  this  court  by  Peter  Freeburger, 
by  whom  the  distribution  made  by  the  court  below  was  assigned 
for  error. 

J,  JF.  ^  J.  M.  Linn^  for  appellant,  argued  that,  as  the  execu- 
tion of  Cameron  &  Billmeyer  was  placed  in  the  sheriff's  hands 
for  the  mere  purpose  of  a  lien,  and  not  to  make  the  money 
according  to  law,  it  was  not  available  against  subsequent  execu- 
tions :  citing  Earl's  Appeal,  1  Harris  483 ;  Weir  v.  Hale,  8  W. 
&  S.  285;  Cowden  r.  Brady,  8  S.  &  R.  510;  Snyder  v.  Kunkle- 
man,  3  Penna.  R.  487,  17  Johns.  276 ;  Commonwealth  v.  Strem- 
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back,  3  Rawle  344 ;  Bingham  v.  Young,  10  Barr  395.  And  that 
proof  of  a  fraudulent  arrangement  between  Freeburger  and  Bill- 
moyer  was  not  necessary :  Commonwealth  v.  Stremback,  8  Rawle 
844. 

They  argued  further  that  the  plaintiff  in  the  second  execution 
was  not  to  be  injuriously  affected  by  any  declarations  of  the  de- 
fendant in  the  execution :  citing  Wolf  v,  Canthers,  3  S.  &  R.  242; 
Whiting  V.  Johnson,  11  Id.  328 ;  U.  S.  v.  Mertz,  2  Watts  406. 

William  O,  Lawson  and  William  Van  Qezer^  for  appellees. — 
The  execution  of  appellees  was  first  in  point  of  time,  and  there- 
fore primd  facie  entitled  to  the  money.  The  levy  made  for  them 
was  not  disturbed  by  the  defendant,  but  remained  locked  up  until 
the  sale.  The  direction  not  to  sell  until  further  orders  did  not 
injure  Peter  Freeburger  or  any  one  else,  for  there  was  but  the 
one  judgment  in  existence  against  the  defendant.  The  orders  on 
the  8th  of  August  were  to  "take  a  levy."  The  sale  was  delayed 
while  some  arrangements  were  pending,  but  none  were  made. 
Still,  there  were  no  execution- creditors  to  complain.  A  few  days* 
delay,  while  the  parties  are  endeavouring  to  arrange  the  claim 
amicably,  is  not  prohibited  by  the  principles  of  humanity  or  the 
law. 

If  goods  are  levied  on  under  aji.fa,,  and  left  with  the  defend* 
antj  and  the  levy  is  suspended  by  plaintiff  until  countermanded, 
a  second  execution  levied  before  the  countermand  will  be  pre- 
ferred. This  is  the  principle  of  all  the  cases  cited,  but  the  facta 
in  this  case  are  different.  The  goods  were  not  left  in  defendant's 
custody. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Strong,  J. — The  execution  of  Cameron  &  Billmeyer  was  first 
in  the  sheriff's  hands,  and  it  would  be  entitled  to  the  money  in 
court,  if  it  had  not  lost  its  priority  of  lien  by  the  conduct  of  the 
plaintiffs.  But  we  think  it  had.  The  testimony  of  John  Cros- 
grove,  the  sheriff,  convinces  us  that  the  object  sought  to  be 
accomplished  by  it,  was  not  the  enforcement  of  the  judgment  by 
levy  and  sale,  but  the  acquisition  of  security  for  the  debt.  Such 
an  object  is  not  legitimate.  It  is  an  attempted  perversion  of 
the  purpose  of  an  execution,  and  consequently  it  postpones  it  to 
those  which  were  subsequently  issued.  To  this  effect  the  autho- 
rities are  numerous  and  uniform,  as  well  as  quite  too  familiar  to 
need  citation.  Nor  were  they  questioned  in  the  argument.  It 
was  contended,  however,  that  the  evidence  did  not  establish  such 
a  misuse  of  their  execution  by  Cameron  &  Billmeyer  as  to  bring 
it  within  the  rule,  and  postpone  it  to  the  junior  execution  of  the 
appellant.  The  sheriff,  in  whose  testimony  alone  the  evidence 
is  to  be  found,  states  that  when  the  writ  of  Cameron  &  Bill- 
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meyer  came  to  his  hands,  he  was  ordered  by  the  plaintiff  and 
his  attorney  not  to  proceed  with  it  until  he  got  further  orders ; 
that  Mr.  Billmeyer  and  Orwig,  attorney  on  the  writ,  gave  him 
those  orders ;  that  some  eight  or  ten  days  afterwards,  Billmeyer 
gave  him  orders  "  to  make  a  levy,  but  not  sell  ;*'  that  he  then 
made  a  levy  and  had  an  appraisement  made,  and  that  subse- 
quently there  was  an  arrangement  made  between  Billmeyer  and 
Freeburger,  the  debtor,  that  the  latter  should  have  access  to  the 
property,  and  the  keys  were  given  up  to  him.  That  this  was 
using  the  execution  for  another  purpose  than  to  collect  the  debt 
for  which  judgment  had  been  given,  admits  of  no  doubt.  In  the 
language  of  Billmeyer,  it  was  **  holding  the  writ  for  a  lien"  not 
to  sell,  and  the  instant  it  was  thus  held  by  the  direction  of  the 

?laintiffs,  it  was  liable  to  be  supplanted  by  any  junior  execution, 
'he  ji.  fa.  of  Freeburger,  the  appellant,  was  issued  and  came 
into  the  sheriff's  hands  on  the  18th  of  August.  Then,  for  aught 
that  appears  in  the  evidence,  the  sheriff  was  under  orders  not  to 
sell  in  pursuance  of  Cameron  &  Billmeyer's  writ,  and  the  debtor 
had  free  access  to  the  property,  with  Billmeyer's  consent.  It  is 
true  the  sheriff  testifies  that  Billmeyer  told  him  to  go  on  and  sell 
"about  the  time,  and  it  may  have  been  the  very  day  the  second 
execution  came  into  his  hands."  Again :  he  states  that  he 
received  the  second  writ  on  the  morning  of  the  18th  of  August, 
and  next  morning  levied  on  that,  and  advertised  the  19th,  and 
that  his  orders  from  Billmeyer  to  sell  "  were  very  shortly  before, 
or  on  the  same  day."  He  adds,  "  I  would  not  definitely  say  that 
it  was  on  the  same  day  or  the  day  before."  Again,  he  says, 
"  About  the  time  the  second  execution  came  into  my  hands  (or 
a  day  or  two  before,  it  may  have  been  at  the  same  time),  Bill- 
meyer gave  me  orders  to  go  on  with  his  execution."  All  this 
leaves  it  quite  uncertain  whether  the  orders  to  sell  under  the  first 
execution  were  prior  or  subsequent  to  the  issue  of  the  second. 
But  as  it  is  clearly  established  that  the  first  was  used  merely  as 
as  a  security  until  those  orders  were  given,  it  is  incumbent  upon 
Cameron  &  Billmeyer  to  prove  afiirmatively  that  they  were  given 
before  the  sheriff  received  the  second  writ.  This  they  have  mled 
to  do,  and  their  execution,  therefore,  has  lost  its  priority. 

And  now,  to  wit,  October  31st  1861,  it  is  ordered, 
adjudged,  and  decreed,  that  so  much  of  the  decree 
of  the  Court  of  Common  Pleas  as  awards  to  Came- 
ron &  Billmeyer  the  sum  of  $110.88  be  reversed,  and 
the  said  sum  is  ordered  to  be  paid  to  Peter  Free- 
burger, and  the  appellees  are  ordered  to  pay  the 
costs  of  this  appeal. 
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Fessler  versus  Ellis  et  al,  Garnishee  of  Fields. 

AUachTnent  in  Execution. — RighU  of  Attaching  Creditor. — Indebtedness 
of  Oamisheey  how  proved. — Presumption  of  Faymefnt. 

1.  In  an  ezeodtion-attaohment,  the  plaintiff  is  plaoed  in  the  position  and 
acquires  the  rights  of  his  debtor,  as  regards  the  garnishee ;  and  af\er  an 
answer  filed  and  issae  joined,  the  same  presumptions  of  law  arise  upon  the 
trial  from  any  particular  evidence,  as  if  there  had  been  no  attachment,  and 
the  suit  had  been  by  the  creditor  of  the  garnishee  against  him. 

2.  The  garnishees  in  an  attachment  answered  to  the  interrogatories,  that 
they  had  no  goods  or  effects  of  the  defendant,  and  that  nothing  was  due  him 
by  them.  Issue  being  joined  on  the  plea  of  nulla  bona,  upon  the  trial,  the 
plaintiff  showed  that  one  of  the  garnishees  had  been  indebted  to  the  defend- 
ant for  sawing  upon  contract  a  large  amount  of  lumber,  but  did  not  show 
any  indebtedness  at  the  time  of  or  since  the  attachment;  nor  did  the 
garnishee  show  any  payment  or  setroff,  which  would  have  been  a  defence 
had  suit  been  brought  for  the  manufacture  of  the  lumber.  Held,  that  the 
contract  and  performance  being  proved,  and  no  payment  or  set-off  shown,  the 
presumption  arose  that  the  money  earned  had  not  been  paid ;  that  from  the 
facts  in  evidence,  the  conclusion  of  law  was,  that  the  garnishee  had  funds  in 
possession  sufficient  to  satisfy  the  judgment,  and  that  the  instruction  of  the 
court  below  to  the  jury,  to  find  for  the  defendant  on  the  ground  that  the 
plaintiff  had  failed  to  make  out  a  case,  was  error. 

Error  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  attachment-execution  sued  out  to  April  Term 
1859,  by  A.  J.  Fessler  against  Josiah  Fields,  with  notice  to  Mary 
Ellis,  Furman  Fields,  and  others,  garnishees  of  the  defendant. 

The  case  was  this : — A.  J.  Fessler  obtained  a  judgment  on  the 
3d  day  of  February  1859,  for  ^^859.51,  against  Josiah  Fields, 
under  which  this  attachment-execution  was  taken  out,  and  Mary 
Ellis  and  Furman  Fields,  summoned  as  garnishees  on  the  7th  of 
February  1859. 

To  interrogatories  exhibited  by  the  plaintiff*,  the  garnishees 
severally  responded,  denying  that  they  had  any  goods  or  chattels 
in  their  hands  belonging  to  the  defendant,  Josiah  Fields,  or  that 
they  were  in  any  way  indebted  to  him. 

The  plea  of  nulla  bona  was  also  entered  by  them  severally, 
to  which  the  plaintiff  replied,  that,  "  the  said  garnishees  have  goods 
and  chattels  in  their  hands  belonging  to  the  defendant;  and  that 
they  and  each  of  them  owed  and  were  indebted  to  the  said  Josiah 
Fields,  large  sums  of  money  at  the  time  of  the  service  of  the 
attachment ;"  and  on  the  issue  thus  made  up,  the  parties  went  to 
trial. 

On  the  trial  the  plaintiff,  after  giving  in  evidence  the  original 
judgment  and  the  attachment,  proved  that  Josiah  Fields  was  in 
the  lumber  business  at  Jaysburg,  and  that  he  had  sawed  for  Mrs. 
Ellis  409,510  feet  of  lumber,  at  $6  per  thousand  feet,  in  the 
years  1857-58,  which  was  shipped  to  market  in  her  name,  and 
the  proceeds  delivered  to  her. 
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The  plaintiff  having  thus  closed,  and  the  defendant  having 
offered  no  evidence,  the  court  below  instructed  the  jury  that  the 
plaintiff  had  failed  to  make  out  his  case,  and  that  they  should 
therefore  render  their  verdict  for  the  defendant. 

There  was  a  verdict  and  judgment  accordingly ;  whereupon 
the  plaintiff  sued  out  this  writ,  and  assigned  for  error  here  the 
instruction  given  by  the  court  to  the  jury  as  above  stated. 

(?.  W.  Youngman,  for  plaintiff,  argued  that  having  proved  an 
indebtedness  of  ^^2457  from  Mrs.  Ellis  to  Josiah  Fields,  it  was 
incumbent  on  her  to  render  an  account,  or  show  payment  in 
some  way,  and  that  the  court  erred  in  directing  a  verdict  for  the 
defendants. 

A.  J.  Dietrich  and  Henry  C.  Parson$j  with  whom  were  Lloyd 
^  Wingardy  for  defendants,  contended  that  in  case  of  an  execution- 
attachment,  the  only  question  for  the  jury  is,  whether  at  the 
time  the  attachment  was  served,  or  since,  the  garnishee  had  or 
has  any  money  or  effects  belonging  to  the  defendant.  The  proof 
iriust  be  brought  down  to  the  time  of  the  service.  This  is  what 
the  jury  must  find :  1  T.  &  H.  Pr.  758 ;  Hampton  v.  Mathews,  2 
Harris  106.  The  interrogatories  are  not  "  were  you  not  some  time 
ago,"  but  "are  you  not  now,"  and  "were  you  not  at  the  service 
of  the  writ,  indebted,"  &c.  The  language  of  the  Act  of  June 
13th  1836  is,  "from  and  after  the  service  of  the  wri^  all  debts, 
&c.,  shall  remain  attached."  The  plaintiff  must  show  indebted- 
ness at  the  time  of  the  service ;  if  not,  a  verdict  might  be  had 
for  money  paid  by  the  garnishee  years  before. 

In  this  case  there  was  no  evidence  of  indebtedness  to  Fields, 
except  in  1857  or  1858,  a  year  before  the  service  of  the  writ  on 
Mrs.  Ellis,  there  is  no  presumption  that  it  was  unpaid ;  the  pre- 
sumption  is  the  other  way. 

The  plaintiff,  who  was  bound,  under  the  issue,  to  prove  in- 
debtedness at  the  time  of  service  or  since,  contented  himself 
with  proving  that  there  was  work  done  by  the  defendant  for  the 
garnishees,  and  thus  failed  to  make  out  his  case. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Woodward,  J. — By  means  of  his  attachment  the  plaintiff 
assumed  the  position,  and  acquired  the  rights  of  Fields,  the  debtor, 
so  far  as  concerned  the  relation  of  the  latter  to  Mrs.  Ellis.  If 
Fields  had  a  right  of  action  against  Mrs.  Ellis  for  the  $2457, 
which  he  had  earned  by  sawing  lumber  for  her,  Fessler  acquired 
that  right  to  the  extent  of  his  judgment  against  Fields.  He  was 
as  well  entitled  to  call  on  Mrs.  Ellis  to  pay  him  the  amount  of 
his  judgment,  as  Fields  was  to  call  on  her  to  pay  the  whole  of 
her  apparent  indebtedness. 
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True  it  is,  that,  under  the  Act  of  Assembly,  Mrs.  Ellis,  as 
garnishee,  was  liable  only  for  moneys  in  her  hands  belonging  to 
Fields  at  the  time  Fessler  laid  his  attachment,  the  4th  February 
1859.  But  suppose,  instead  of  Fessler*s  attachment,  Fields  had 
brought  suit  against  her  as  of  that  date,  had  shown  the  manufac- 
ture of  the  lumber  for  her  in  the  years  1856-7,  8  and  9,  to  an 
amount  exceeding  $2000,  and  she  had  shown  no  payment,  set-off, 
or  defence  whatever.  Can  there  be  any  doubt  that  Fields  would 
have  recovered  ?  Why  should  he  not  ?  The  contract  and  his 
performance  of  it  were  fully  proved.  The  money  was  earned, 
and  was  not  shown  to  have  been  paid.  The  necessary  jpriTwrf 
facie  presumption  would  be  that  it  was  still  due.  And  if  that 
presumption  would  have  arisen,  on  such  proofs,  in  a  suit  by  Fields, 
the  same  presumption  belongs  to  his  creditor,  Fessler,  coming  in 
as  an  attaching  creditor.  That  presumption  is,  that  moneys 
earned  before  4th  February  1859,  and  not  shown  to  have  been 
paid,  were  due  and  owing  on  that  day.  A  debt  once  proved  is 
presumed  to  exist  till  its  extinguishment  is  proved.  Even  when 
the  remedy  for  it  is  barred  by  the  Statute  of  Limitations,  the 
law  does  not  presume  extinguishment  of  the  debt.  But  here 
there  was  no  bar  of  remedies,  and  no  ground  laid  for  a  presump- 
tion of  extinguishment.  The  necessary  conclusion  of  reason 
and  of  law  is,  therefore,  that  at  the  time  the  attachment  was 
executed,  the  garnishee  had  funds  in  her  hands,  belonging  to  the 
defendant;,  sufficient  to  satisfy  his  debt  to  the  plaintiff.  The 
court  erred,  therefore,  in  holding  that  the  plaintiff  had  failed  to 
make  out  his  case. 

The  judgment  is  reversed,  and  venire  facias  de  novo  is  awarded. 

Thompson,  J.,  dissented. 


Clement  versus  Wright. 

Title,  when  tried  in  transitorj/  Action. — Evidence  of  in  Replevin. — Inde^ 
scriptive  Warrant  not  Evidence  agaimtt  an  ancient  Location. — Drafts^ 
xohen  not  Evidence. — Assignmentit  of  Error  as  to  Evidence^  Juno  to  he 
presented, 

1.  Though,  as  a  general  rule,  title  to  real  estate  cannot  be  directly  tried  in 
transitory  actions,  yet  it  may  be  incidentally  brought  in  question  in  actions 
of  replevin  or  trover,  and  then  it  is  admissible  in  evidence. 

2.  Where,  in  an  action  of  replevin  for  logs  cut  upon  the  land  of  defendant's 
vendor,  which  were  seized  by  the  plaintiff,  it  was  material  for  the  defendant 
to  show  that  the  logs  replevied  were  not  taken  from  land  in  the  posse^ision 
of  the  plaintiff,  evidence  of  title,  for  this  purpose,  must  be  received;  for  in  tBe 
absence  of  any  actual  adverse  possession  of  wild  timber  lands,  the  law  casts 
the  possession  on  the  owner,  and  proof  of  title  was  therefore  admissibley  not 
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for  the  purpose  of  trying  it,  but  to  prove  possession  in  the  rightful  owners, 
which  possession  defendant  had  acquired  by  purchase. 

3.  Where  the  plaintiff  offered  in  evidence  an  agreement,  between  John 
Baird,  under  who^e  heirs  defendant  claimed,  and  others,  who  were  to  furnish 
money  towards  paying  office  fees  and  expenses  in  taking  up  the  land  in 
question  ;  to  prove  that  the  vendors  of  the  defendant  owned  one-naif  of  it  only, 
but  did  not  snow  that  any  money  was  contributed  in  pursuance  of  the  agree- 
ment, it  was  not  error  in  the  court  below  to  reject  the  offer ;  for  the  evidence, 
if  admitted,  would  not  have  tended  to  maintain  the  plaintiff's  action,  or 
disprove  the  possession  of  the  defendant's  vendors  ;  nor  would  it  have  tended 
to  reduce  the  dauiages,  if  any,  which  the  defendant  was  entitled  to  recover, 
where  the  logs  had  been  taken  from  the  defendant  more  than  six  years  before, 
and  it  had  been  agreed  by  both  parties,  that  if  the  jury  found  for  the  defend- 
ants they  might  find  the  value  ot  the  timber. 

4.  The  indescriptive  warrant,  under  which  plaintiff  claimed,  granted  in 
1793,  but  not  surveyed  until  1840,  calling  for  the  John  Baird  tract  as 
an  adjoiner,  could  not  affect  the  location  of  that  tract,  which  had  been 
surveyed  and  located  ten  years  before ;  for,  though  evidence  tending  to  prove 
that  the  boundary  of  the  tract  first  located  did  not  include  the  land  upon 
which  the  logs  were  cut  would  have  been  admissible,  as  the  constructive 
possession  which  the  title  drew  after  it  could  not  extend  beyond  the  boundary; 
yet  the  indescriptive  warrant  and  survey  of  plaintiff's  land  was  not  such 
evidence,  and  it  was  not  error  in  the  court  below  to  reject  it,  because  it  had 
no  tendency  to  prove  either  the  extent  of  the  boundary  or  the  possession. 

5.  It  was  not  error  to  reject  a  connected  draft  offered  by  plaintiff,  of  a 
number  of  tracts  of  land  adjoining  the  John  Baird  tract,  where  no  warrants 
were  offered  with  it,  for  the  drafts  were  not  in  themselves  evidence  of  title 
and  were  also  irrelevant,  there  being  no  evidence  that  the  Baird  survey 
was  not  properly  run  or  marked  upon  the  ground,  or  that  another  survey 
included  in  the  drafts,  interfered  with  it. 

6.  Where  the  plaintiff,  in  cross-examination  of  one  of  the  defendant's 
witnesses,  offered  to  ask  whether  a  diagram  shown  was  a  correct  representa^- 
tion  of  the  tracts  lying  between  the  Baird  survey  and  the  river,  which  offer 
was  objected  to  as  irrelevant  and  not  cross-examination,  the  defendant  not 
having  been  examined  as  to  the  diagram,  and  the  objection  was  sustained  by 
the  court  below ;  the  rejection  of  the  offer  will  not  be  considered  error  in  the 
Supreme  Court,  where  the  diagram  is  not  shown,  and  no  evidence  appears 
that,  if  admitted,  it  would  have  explained  or  contradicted  the  testimony  in 
chief  of  the  witness. 

Error  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  replevin,  May  6  th  1864,  by  Ira  T.  Cle- 
ment against  A.  K.  Wright,  for  seventy-one  white  pine  logs, 
valued  at  ^560.  The  sheriflf  delivered  to  the  plaintiff  fifty-nine 
logs,  which  he  found  in  the  possession  of  the  defendant.  To  a 
declaration  in  the  usual  form  the  defendant  pleaded  '^  non  cepity** 
''property,"  and  also  "property  in  the  heirs  of  John  Baird  and 
others,"  and  on  these  issues  the  parties  went  to  trial. 

The  plaintiff  having  given  evidence  to  prove  that  the  logs  in 
question  were  cut  on  a  tract  of  land  belonging  to  him,  closed  his 
case.  The  defendant  then  offered  to  prove,  by  the  depositions 
of  William  Baird  and  others,  that  the  timber  in  question  was 
not  cut  on  the  land  of  plaintiff,  but  on  lands  belonging  to  and 
in  possession  of  the  defendant's  vendors.  This  was  objected  to 
by  the  plaintiff,  on  the  ground  that  it  would  be  virtually  trying 
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the  title  to  the  real  estate,  but  the  court  (Jordan,  P.  J.)  overruled 
the  objection,  and  admitted  the  evidence,  which  was  the  first  error 
assigned. 

The  defendant  having  closed,  the  plaintiff  offered  in  evidence 
an  agreement,  dated  September  9th  1880,  between  John  Baird, 
William  McCoy,  and  Vincent  L.  Bradford,  for  the  purpose  of 
showing  that  John  Baird,  under  whom  the  defendant  claimed, 
was  the  owner  of  but  one-half  of  the  land  on  which  defendant 
alleged  the  lumber  had  been  cut,  to  be  followed  by  proof  that 
he  only  claimed  one-half  up  to  the  time  of  his  death.  To  this 
the  defendant  objected,  because,  1st,  the  paper  was  not  proved ; 
2d,  because  of  alterations  and  interlineations  therein,  which  were 
not  explained ;  3d,  because  it  had  no  reference  to  the  land  on 
which  the  timber  was  cut ;  4th,  because  the  title  as  to  the  persons 
alleged  to  have  signed  it  cannot  be  tried  in  this  suit,  and  be- 
cause it  was  irrelevant.  The  court  sustained  the  objections, 
and  rejected  the  evidence,  which  was  the  subject  of  the  second 
assignment  of  error. 

The  plaintiff  then  proposed  to  prove,  by  Dr.  Robert  McCoy, 
that  John  Baird,  a  short  time  before  his  death,  had  told  the  wit- 
ness that  he  only  claimed  to  be  the  owner  of  the  undivided  half 
of  the  John  Baird  survey,  which  had  been  given  in  evidence  by 
the  defendant.  This  was  objected  to  by  the  defendant  for  the 
reasons  above  given,  except  as  to  the  erasures,  &c.  The  court 
sustained  the  objection,  and  rejected  the  evidence,  which  was  the 
third  error  assigned. 

The  plaintiff  next  offered  in  evidence  a  warrant  for  900  acres 
of  land,  dated  December  18th  1792,  to  Herman  Leroy  and  Jan 
Linklain,  under  whom  he  claimed  to  hold,  with  the  survey  made 
in  pursuance  thereof,  July  25th  1840,  "  calling"  for  land  of  John 
Baird,  for  the  purpose  of  showing  boundary.  The  defendant 
objected  to  this  evidence,  because  the  survey  was  subsequent  to 
that  of  Baird,  and  on  a  warrant  not  descriptive,  and  also  because 
it  was  irrelevant.  The  court  below  sustained  the  objection,  and 
rejected  the  evidence,  which  was  the  subject  of  the  fourth  assign- 
ment of  error. 

The  plaintiff  then  gave  evidence  as  to  other  matters  connected 
with  his  case,  and  renewed  his  offer  of  the  warrant  and  survey 
for  the  purpose  above  mentioned,  which  was  again  objected  to, 
and  rejected  by  the  court. 

The  plaintiff  next  offered  in  evidence  a  connected  draft,  regu- 
larly certified  May  16th  1859,  by  the  land  office,  of  ten  tracts 
of  land,  in  connection  with  the  testimony  of  a  surveyor,  who 
had  examined  the  lines,  and  would  prove  the  correctness  of  the 
draft.  The  defendant  objected  to  this  evidence,  and  the  court 
sustained  the  objection,  which  was  the  sixth  error  assigned. 

After  the  plaintiff  closed,  the  defendant  called  James  Davis, 
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who  testified  that  there  were  three  surveTS  and  a  part  of  one 
between  Baird's  and  another  survey  whioh  he  named,  which 
were  three  or  four  miles  apart — that  he  had  surveyed  one  of 
them  in  1854,  for  the  purpose  of  locating  other  surveys,  and  on 
cross-examination  said  that  he  did  not  know  the  names  of  the 
surveys  between  the  two  above  mentioned,  but  that  the  one  that 
adjoined  Baird's  was  Wister's.  The  plaintiff  then  proposed  to 
ask  the  witness  whether  the  diagram  shown,  dated  May  16th 
1859,  contained  a  correct  representation  of  the  tracts  lying 
between  the  Baird  survey  and  the  other,  which  he  had  said  were 
three  or  four  miles  distant,  for  the  purpose  of  explaining  the 
testimony  in  chief,  and  showing  the  correct  distance.  To  this 
the  defendant  objected,  because  it  was  not  evidence  for  that  pur- 
pose, nor  cross-examination,  and  was  irrelevant.  The  court  sus- 
tained the  objections,  and  rejected  the  evidence,  which  was  the 
last  error  assigned  here. 

Under  the  charge  of  the  court,  there  was  a  verdict  and  judg- 
ment in  favour  of  defendant  for  $500.  The  plaintiff,  thereupon 
sued  out  this  writ,  and  assigned  for  error  here  the  matters  above 
stated. 

John  B.  Packer  and  Wm.  M.  Rockafeller^  for  plaintiff,  argued 
that  title  to  real  estate  could  not  be  tried  in  replevin :  Harlan  v. 
Harlan,  3  Harris  515 ;  Powell  v.  Smith,  2  Watts  126.  That  plain- 
tiff should  have  been  allowed  to  show  that  defendant's  interest 
in  the  property  was  only  an  undivided  moiety.  That  having 
admitted  evidence  of  defendant's  title,  it  was  error  to  exclude 
that  of  the  plaintiff,  who  had  a  right  even  in  the  first  instance 
to  show  that  the  timber  was  cut  by  him  on  his  own  land.  That 
as  boundary  was  the  material  question  in  the  case,  the  certified 
official  papers  from  the  land  office  were  evidence :  Graham  v. 
Moore,  4  S.  &  R.  46T;  Vicroy  v.  Skelly,  14  Id.  372;  and  that 
the  question  put  to  Mr.  Davis,  and  rejected  by  the  court,  was 
proper  as  tending  to  explain  the  witness's  reasons  for  locating 
the  Baird  survey  where  he  did. 

Q-.  F.  Miller^  for  defendant,  admitted  as  a  general  rule,  that 
the  title  to  lands  cannot  be  tried  in  replevin,  but  contended  that, 
incidentally,  it  must  often  come  in  question :  Brown  v.  Caldwell, 
10  S.  &  R.  118.  The  right  to  timber  thus  cut  can  be  shown  in  a 
transitory  action :  Mather  v.  Trinity  Church,  7  S.  &  R.  515 ; 
Snyder  v.  Vaux,  2  Bawle  423 ;  Coomalt  v.  Stanly,  5  P.  L.  J. 
412;  Elliott  v.  Powell,  10  Watts  455;  Wright  v.  Guier,  9  Watts 
177.  The  cases  of  Powell  v.  Smith  and  Harlan  v.  Harlan,  cited 
by  plaintiff,  only  decide  that  where  a  person  has  neither  actual 
nor  constructive  possession,  the  right  of  property  in  a  chattel 
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which  has  become  such  by  severance  from  the  freehold,  cannot 
be  settled  in  a  transitory  action,  which  is  not  this  case. 

As  to  the  agreement  offered  in  evidence  to  show  that  defend- 
ant owned  only  a  moiety  of  the  land,  it  was  interlined — was  older 
than  Baird's  application  for  a  warrant ;  nor  did  it  appear  that 
the  other  parties  had  paid  any  portion  of  the  fees  and  expenses 
of  taking  up  the  land,  so  that  Baird  was  not  a  trustee  for  them  : 
Rolsford  t;.  Run,  2  Johns.  Ch.  Rep.  408 ;  Willis  v.  Willis,  2  Atk. 
71.  But  plaintiff  had  nothing  to  do  with  this  agreement ;  he 
had  no  interest  in  it ;  it  was  no  justification  for  him  :  nor  can  he 
avail  himself  of  outstanding  equities,  especially  when,  as  in  this 
case,  they  are  barred  by  the  Statute  of  Limitations. 

The  declarations  of  Baird  to  McCoy  were  not  evidence,  for 
McCoy,  who  it  is  said  was  one  of  the  owners,  might  be  considered 
as  interested.     But  if  not,  it  would  not  justify  Clement. 

The  warrant  of  Leroy  and  Licklain,  dated  December  13th 
1792,  with  the  survey  thereon  July  25th  1840,  was  properly 
rejected.  The  warrant  is  indescriptive,  and  the  survey  is  ten 
years  later  than  the  warrant  and  survey  of  Baird,  and  cannot 
affect  him  or  his  heirs  :  Hagerty  v.  Mathers,  7  Casey  348 ;  Wil- 
helm  V.  Shoop,  6  Barr  21.  The  "  connected  draft  of  ten  tracts" 
was  neither  evidence  of  title  nor  rebutting  evidence,  nor  are  tho 
authorities  cited  in  support  of  its  admissibility  applicable. 

The  question  put  to  Davis  as  to  the  diagram  was  not  cross- 
examination,  but  part  of  plaintiff's  case  in  chief,  and  was  there- 
fore properly  rejected  when  offered. 

The  opinion  of  the  court  was  delivered,  October  81st  1861,  by 
Strong,  J. — This  was  an  action  of  replevin  for  a  number  of 
pine  logs,  in  which  the  pleas  were  non  cepitj  property,  and  pro- 
perty in  the  heirs  of  John  Baird  and  others.  On  the  trial,  the 
plaintiff  attempted  to  prove  that  the  logs  had  been  cut  on  a  tract 
of  land  belonging  to  him,  and  of  which  he  had  possession.  To 
meet  the  proof  thus  offered,  the  defendant  then  proposed  and 
was  permitted  to  give  evidence  tending  to  show  that  the  timber 
was  not  cut  on  the  land  of  the  plaintiff,  but  on  land  at  the  time 
belonging  to  and  in  possession  of  his,  the  defendant's,  vendors. 
The  admission  of  this  evidence  is  the  matter  complained  of  in 
the  first  assignment  of  error,  and  the  reason  alleged  for  the  com- 
plaint is,  that  it  was  allowing  the  title  to  land  to  be  tried  in  a 
transitory  action.  It  is  easy  to  see,  however,  that  the  objection 
is  based  upon  an  entire  misconception.  While  it  is  true  that,  in 
actions  of  replevin  or  trover,  the  title  to  real  property  cannot 
be  directly  tried  and  adjudicated  upon,  it  is  equally  true  that  it 
may  be  incidentally  brought  in  question,  and  may  therefore  be 
admitted  in  evidence.  So  it  has  often  been  held,  and  the  mis- 
chief would  be  intolerable  were  it  not  so.    In  the  case  now  before 
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US,  the  evidence  was  not  received  for  the  purpose  of  trying  the 
title  to  any  tract  of  land.  It  was  material  to  the  defence  to 
show  that  the  logs  replevied  had  not  been  taken  from  land  in  the 
possession  of  the  plaintifif ;  and  this  was  directly  proved  by  the 
evidence  received  by  the  court.  In  the  absence  of  any  actua* 
adverse  possession  of  timber  lands,  such  as  these  were  from  which 
the  logs  were  taken,  the  law  casts  possession  upon  the  owner. 
Proof  of  title  in  the  defendant's  vendor,  therefore,  was  also  proof 
of  at  least  constructive  possession  in  him,  and  consequently  wa^ 
fatal  to  the  plaintiff's  action.  That  it  was  legitimate,  is  shown 
by  the  language  of  Mr.  Justice  Rogers,  in  Elliott  v.  Powell,  10 
Watts  455,  and  Chief  Justice  Gibson,  in  Wright  v.  Guier,  9  Watts 
177.  The  proof  of  title  was  introduced,  not  for  the  purpose  of 
trying  it,  but  in  order  to  prove  possession  by  the  heirs  of  John 
Baird,  whose  possession  of  the  logs  the  defendant  had  acquired 
by  purchase. 

The  second  and  third  assignments  of  error  raise  the  question 
whether  the  court  was  right  in  rejecting  evidence  that  John 
Baird,  under  whom  the  defendant  claimed,  owned  but  an  undi- 
vided half  of  the  land  upon  which  it  was  alleged  the  timber  was 
cut.  It  is  obvious  that  the  evidence  admitted,  would  not  have 
disproved  the  possession  of  his  heirs,  or  tended  to  maintain  the 
plaintiff's  action.  But  it  is  urged  that  it  would  have  tended  to 
reduce  the  damages  to  which  the  defendant,  if  successful,  was 
entitled.  By  the  writ  of  replevin,  the  logs  were  taken  from  the 
defendant  and  delivered  to  the  plaintiff,  in  1854,  nearly  seven 
years  before  the  case  was  tried.  Both  parties  agreed  that  if  the 
jury  found  for  the  defendant,  they  might  find  the  value  of  the 
timber.  Under  these  circumstances,  we  do  not  perceive  that  the 
proposed  evidence  should  have  affected  the  question  of  damages. 
We  think,  therefore,  there  was  no  error  in  rejecting  it. 

The  fourth  and  fifth  assignments  are  to  the  rejection  of  the 
warrant  and  survey  of  a  tract  of  land  claimed  by  the  plaintiff. 
The  warrant  was  indescriptive,  and  the  survey  was  made  on  the 
25th  day  of  July  1840,  nearly  ten  years  after  the  date  of  the 
warrant  and  survey  to  John  Baird.  They  call  for  John  Baird 
as  an  adjoiner.  The  only  avowed  purpose  for  which  the  offer 
was  made,  was  to  show  boundary,  not  that  of  the  plaintiff's  land, 
of  course,  but  that  of  the  John  Baird  tract.  Doubtless,  it  would 
have  been  competent  to  give  any  evidence  tending  to  establish 
that  the  boundary  of  that  tract  did  not  include  the  land  upon 
which  the  logs  were  cut,  for  the  constructive  possession  which 
the  title  drew  after  it  could  not  extend  beyond  the  boundary, 
but  the  indescriptive  warrant  and  survey  under  it,  made  of  the 
plaintiff's  land,  were  no  evidence  of  the  boundary  of  the  John 
Baird  tract,  for  the  survey  was  made  long  after  that  tract  had 
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been  located.     The  evidence  therefore  had  no  tendency  to  prove 
either  the  extent  of  the  boundary  or  the  possession. 

There  is  no  merit  in  the  sixth  assignment.  For  what  purpose 
the  connected  draft  was  offered  did  not  appear,  and  we  do  not 
discover  that  it  could  have  benefited  the  plaintiff". 

The  seventh  and  last  assignment  is  also  not  sustained.  The 
diagram  is  not  shown  to  us,  and  it  is  impossible  to  say  that  it 
would  either  have  explained  or  contradicted  the  testimony  in 
chief  of  the  witness. 

The  judgment  is  a£Srmed. 


Ammerman  verstcs  The  Wyoming  Canal  Co, 

Private  Bridges,  (zction  against  Canal  Company /or  refusing  to  Repair, 

1.  Under  the  Act  2lHt  April  1858»  providing  for  the  sale  of  the  state  canals, 
the  Wyoming  Canal  Company,  as  "  the  assigns"  of  the  Sunhury  and  Erie 
Railroad  Company,  were  bound  to  keep  in  repair  a  private  bridge  crossing  the 
North  Branch  Canal,  as  had  been  done  by  the  commonwealth,  who  built  the 
bridge  for  the  owner  of  the  farm  when  the  canal  was  made ;  subeeqneotly, 
the  Lackawanna  and  Bloomsburg  Railroad  Company,  duly  authorized  by  law, 
built  their  road  on  the  banks  of  the  canal  where  the  bridge  crossed,  and  so 
altered  it  in  height  and  length  as  to  increase  the  cost  of  keeping  it  in 
repair;  the  bridge  becoming  unsafe,  the  canal  company  refused  to  repair, 
whereupon  suit  was  brought  by  the  owner  of  the  farm.  Hdd,  that  the 
canal  company  was  not  relieved  from  its  obligation  to  keep  the  bridge  in 
repair,  by  any  acts  of  the  railroad  company  in  the  location  or  construction  of 
their  roaid,  and  that  it  was  error  in  the  court  below  to  instruct  the  jury»  that 
the  railroad  company  had  by  their  acts  released  the  canal  company  from  any 
obligations  to  repair  the  bridge. 

2.  The  owner  of  the  farm  for  whose  use  the  bridge  was  built,  can  maintain 
an  action  against  the  canal  company  for  neglecting  to  repair  it,  even  though 
the  railroad  company  might  be  liable  to  keep  it  up,  and  might  also  be 
responsible  in  damages  to  the  canal  compan^  for  injury  done,  requiring 
greater  care  and  expense  in  keeping  the  briage  in  repair. 

Error  to  the  Common  Pleas  of  Montour  county. 
This  was  an  action  on  the  case,  brought  September  7th  I860, 
by  Jesse  C.  Ammerman  against  "  The  Wyoming  Canal  Company," 
for  refusing  to  repair  a  private  bridge  over  the  canal.     The  mate- 
rial facts  of  the  case  are  as  follows : — 

The  Commonwealth  of  Pennsylvania,  having  constructed  the 
North  Branch  Canal  through  the  tract  of  land  now  owned  by 
the  plaintiff  in  error,  built  on  the  premises  a  bridge  over  the 
canal  with  an  abutment  and  the  necessary  embankment  on  each 
side,  for  the  use  and  accommodation  of  the  owners  of  the  said 
farm.  This  bridge,  with  its  embankments,  was  kept  in  repair 
by  the  commonwealth  until  the  governor,  under  the  provisions 
of  the  *^  Act  for  the  sale  of  the  state  canals,"  passed  21st  of 
April  1858;  assigned  and  transferred  the  canal  to  the  Sunbory 
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and  Erie  Railroft-d  Company.     In  the  6th  section  of  this  act  it 
is  enacted  that  "  the  Sunbury  and  Erie  Railroad  Company,  or 
their  assigns,  immediately  after  taking  possession  of  the  said 
canals,  shall  be  bound  to  keep  np  the  same,  including  public  and 
private  bridges  crossing  the  said  canals,  as  heretofore  done  by 
the  canal  commissioners,  in  as  good  repair  and  operating  condition 
09  they  now  areJ*     The  Wyoming  Canal  Company  subsequently 
became  the  owner  of  that  part  of  the  canal  which  passes  through 
the  plaintiff's  farm,  and  took  possession  of  the  same.    By  an  Act 
of  Assembly  passed  6th  April  1852  and  a  supplement  thereto 
passed  3d  March  1863,  the  Lackawanna  and  Bloomsburg  Railroad 
Company  was  incorporated  "  with  all  the  powers  and  subject  to 
all  provisions  and  restrictions  prescribed  by  an  act,  entitled  an 
Act  regulating  Railroad  Companies,  approved  the  nineteenth  day 
of  February,  one  thousand  eight  hundred  and  forty-nine,"  and 
were  authorized  to  build  and  construct  a  railroad  from  Scranton, 
in  Luzerne  county,  to  connect  with  the  Sunbury  and  Erie  Rail- 
•  road  Company  or  the  Susquehanna  Railroad  Company,  at  the 
town  of  Sunbury  or  northward  thereof,  at  any  point  in  the  coun- 
ties of  Northumberland  and  Lycoming.     By  another  supplement, 
passed  6th  April  1866,  the  railroad  company  was  authorized, 
**  with  the  assent  and  under  the  direction  of  the  supervisor  of 
the  North  Branch  Canal,  to  locate  their  road  at  certain  points 
thereof  upon  the  berme  bank  of  said  canal,"  &c.     The  railroad 
company  constructed  their  road  from  Scranton  to  connect  with 
the  Sunbury  and  Erie  Railroad  at  the  town  of  Northumberland, 
but  it  was  after  the  commonwealth  had  parted  with  her  canals 
and  the  defendant  became  the  owner  of  the  part  now  in  their 
possession,  that  the  railroad  company  located  and  built  their 
road  through  the  plaintiff's  land  upon  the  berme  bank  of  the 
canal,  and  in  doing  so  tore  down  the  superstructure  of  the  canal 
bridge,  took  away  the  embankment  and  the  wing  walls  of  the 
abutment  on  the  north  side,  converted  it  into  a  pier,  and  added 
seven  and  a  half  feet  to  its  height — raised  the  abutment  on  the 
sonth  side  four  and  a  quarter  feet  higher — increased  the  width 
of  the  base  of  the  embankment  and  raised  it  to  correspond  with 
the    increased   height   of    the   abutment,    thereby  making  the 
embankment  steeper  and  three  feet  narrower  on  the  top.     They 
then  reconstructed  the  superstructure  over  the  canal  with  the 
old  material  at  this  increased  elevation,  and  with  other  materials, 
and  extended  the  bridge  forty-nine  feet  over  the  railroad  by  two 
trestles  to  a  new  embankment  made  by  them  on  the  north  side. 
The  railroad  company  are  required,  by  the  12th  section  of  the 
Act  of  19th  February  1849,  "for  the  accommodation  of  all  per- 
sons owning  or  possessing  land  through  which  the  said  railroad 
may  pass,  to  make  or  cause  to  be  made  a  good  and  sufiBcient 
causeway  or  causeways,  whenever  the  same  may  be  necessary  to 
4  Wb.— 17 
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enable  the  occupant  or  occupants  of  the  said  land  to  cross  or 
pass  over  the  same,  with  wagons,  carts,  and  implements  of  hus- 
bandry, as  occasion  may  require,  and  the  said  causeway  or  cause- 
ways, when  so  made,"  to  "maintain  and  keep  in  good  repair." 
The  alteration,  extension,  and  elevation  of  the  bridge  was  ren- 
dered necessary  by  the  railroad  company  locating  their  road  as 
above  stated. 

The  canal  company  gave  notice  to  the  plaintiff,  that  if  any 
alteration  was  made  on  the  bridge  by  the  railroad  company,  with 
his  consent,  they  would  consider  themselves  released  from  their 
liability  to  keep  it  in  repair,  and  plaintiff  gave  notice  to  the 
railroad  company  that  they  could  not  make  any  alteration  with 
his  consent. 

The  bridge  afterwards  becoming  unsafe,  the  plaintiff  notified 
the  Wyoming  Canal  Company  to  repair  it,  and  on  their  refusing 
to  do  so,  brought  this  action. 

The  plaintiff's  declaration  set  forth  all  the  foregoing  facts^  to 
which  the  defendant  t)leaded  not  guilty. 

On  the  trial,  the  plaintiff  requested  the  court  to  chargd  the 
jury,  that  the  Wyoming  Canal  Company,  as  vendees  or  assigns,, 
claiming  under  the  vendee  of  the  commonwealth,  became,  by 
the  purchase  of  the  North  Branch  Division  of  the  Pennsylvania 
Canal,  liable  to  keep  up  this  private  bridge  on  the  land  of  Jesse 
C.  Ammerman  (as  well  as  all  other  public  and  private  bridges 
crossing  said  canal)  as  the  same  had  been  theretofore  done  by  the 
canal  commissioners,  in  as  good  repair  and  operating  condition 
as  it  was  at  the  time  of  the  sale  of  said  canal  by  the  common- 
wealth, for  the  benefit  and  convenience  of  said  Jesse  C.  Ammer- 
man, the  then  and  present  owner  of  the  land,  and  that  no  act  of 
the  Lackawanna  and  Bloomsburg  Railroad  Company,  done  with- 
out the  consent  of  said  plaintiff,  can  release  the  defendants  from 
their  liability;  and  that  under  the  evidence  in  this  case  the 
plaintiff  is  entitled  to  recover  damages. 

The  court  below  answered  both  these  points  in  the  negative, 
and  instructed  the  jury  that  the  bridge  must  be  kept  in  repair 
by  the  Lackawanna  and  Bloomsburg  Railroad  Company,  and  not 
by  the  Wyoming  Canal  Company ;  that  the  railroad  company  had 
by  their  acts  taken  the  bridge  out  of  the  control  of  the  canal 
company,  and  have  released  the  canal  company  from  their  obli- 
gation to  keep  it  in  repair. 

There  was  a  verdict  and  judgment  in  favour  of  the  defendant, 
whereupon  the  plaintiff  sued  out  this  writ,  and  assigned  for  error 
here  the  charge  of  the  court  as  above  stated. 

Paul  Leidy^  for  plaintiff,  argued  that  the  liability  of  the  canal 
company  to  keep  the  bridge  in  repair  was  fixed  by  the  Act  of 
April  21st  1858,  above  cited,  which  imposed  this  duty  on  the 
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Sonbury  and  Erie  Railroad  Company  and  tJieir  (ZisignSy  whicli 
position  it  was  conceded  the  Wyoming  Canal  Company  occu- 
pied. That,  being  thus  bound,  the  company  could  not  absolve 
themselves  from  this  obligation.  The  plaintiff  did  not  do  so ; 
and  these  were  the  sole  parties  to  the  contract. 

That  by  altering  the  bridge,  the  railroad  company  could  not 
destroy  this  obligation  between  the  plaintiff  and  the  canal  com- 
pany, and  that  if  the  canal  company  permitted  them  to  locate 
their  railroad  in  such  a  way  as  to  increase  the  cost  of  keeping 
up  the  bridge,  without  protecting  themselves  by  requiring  the 
railroad  company  to  defray  the  additional  expenses,  they  must 
take  the  consequences. 

Joshua  W.  Comly^  for  defendant,  contended  that  the  bridge 
which  the  defendant  was  "  bound  to  repair"  had  been  destroyed 
by  the  railroad  company  under  the  power  granted  in  the  charter, 
and  a  new  structure  rendered  necessary,  which  the  canal  company 
had  nothing  to  do  with,  but  which  the  railroad  company  was 
bound  to  erect  and  keep  in  repair.  By  building  it,  the  company 
confessed  their  liability  to  maintain  it :  citing  The  Union  Canal 
Company  v.  Pine  Grove  Township,  6  W.  &  S.  564 ;  2  Bac.  Abr. 
124. 

The  canal  company  did  not  consent  to  this  location  of  the 
railroad :  they  had  no  power  to  prevent  it,  but  they  did  notify 
the  plaintiff  not  to  consent  to  it. 

The  opinion  of  the  court  was  delivered,  October  81st  1861,  by 
Thompson,  J. — It  was  not  denied,  that,  as  assignees  or  trans- 
ferees of  the  Sunbury  and  Erie  Railroad  Company,  the  defend- 
ants were  bound  to  keep  up  all  public  and  private  bridges  across 
the  canal,  as  heretofore  had  been  done  by  the  commonwealth : 
Act  of  21st  April  1858,  P.  L.  417.  For  a  failure  to  repair  the 
farm  bridge  on  plaintiff's  land,  this  suit,  after  notice  to  repair 
it,  was  brought,  and  it  was  agreed  on  the  trial  below  that  repairs 
to  the  extent  of  $10  were  required  at  the  time,  and  that  this  was 
the  amount  of  the  damages  to  be  assessed,  if  plaintiff  was  enti- 
tled to  recover.  Certainly  to  all  appearance  this  would  seem  to 
present  a  very  clear  case  of  liability  on  part  of  the  defendants 
to  the  plaintiff. 

But  the  defendants  contend,  notwithstanding,  against  liability, 
because  that  the  Lackawanna  and  Bloomsburg  Railroad  Company 
have,  by  virtue  of  their  charter,  located  their  road  on  the  berme 
bank  of  the  canal,  and  that  this  increases  the  magnitude  and 
expense  of  keeping  up  the  bridge  over  the  canal,  and  that  there- 
fore they,  the  railroad  company,  are  answerable  to  the  plaintiff 
under  the  provisions  of  the  General  Railroad  Act  of  19th  Feb- 
ruary 1849,  for  not  keeping  up  proper  causeways  over  their  road. 
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But  that  is  not  the  question  here ;  it  is  the  bridge  over  the  canal 
that  is  in  this  controversy,  and  this  the  defendants  are  expressly 
bound  to  keep  up.  If  the  railroad  company  have  injured  the 
canal  company  in  regard  to  it  or  increased  their  responsibility 
and  expenses  in  keeping  it  in  repair,  the  law  must  be  very  lame 
if  it  will  not  require  them  to  make  compensation,  as  it  would  be 
bound  to  do  to  any  other  proprietor  whose  property  might  be 
taken  or  injured  by  it.  We  have  not  that  company  before  us, 
however ;  but  we  can  see  that  it  is  possible  for  it  to  be  answerable 
also  to  the  plaintiff  under  its  charter ;  but  if  it  were  this  would 
not  destroy  the  plaintiff's  right  to  hold  the  canal  company  to  its 
obligation.  A  man  may  have  several  parties  bound  to  the  per- 
formance of  duties  and  obligations  to  him,  and  there  being 
several  so  bound  does  not  relieve  either  until  satisfaction  from 
some  one  is  made.  The  assignments  of  error  all  relate  to  the 
same  thing  and  are  sustained.  It  was  an  error  to  charge  that 
the  canal  company  was  not  liable  to  repair  the  bridge  in  ques- 
tion, and  the  judgment  must  be  reversed ;  but  as  the  amount  of 
the  damages  was  agreed  upon,  if  the  plaintiff  was  entitled  to 
recover,  we  will  enter  judgment  now  for  that  sum  instead  of 
putting  the  parties  to  a  new  trial. 

And  now,  to  wit,  October  30th  1861,  judgment  of  the 
Common  Pleas  of  Montour  county  in  this  case  is 
reversed,  and  judgment  is  entered  for  the  plaintiff 
for  ten  dollars  damages  with  costs,  and  the  costs  of 
this  writ  of  error. 


Bellas  versus  Cleaver. 

Official  Return  of  Survey  binding  after  twenty-one  Years,  in  the  Absence 
o/  rebutting  Facts. — Evidence  to  rebut  derived  from  Calls  in  adjoining 
Surveys,  and  Marks  upon  the  Ground. 

1.  After  the  lapse  of  twenty-one  years  from  the  return  of  a  survey,  the 
presumption  of  law  is,  that  the  warrant  was  located  as  returned  by  the 
Aunreyor  to  the  land  office,  and  in  the  absence  of  rebutting  facts,  the  official 
courses  and  distances  will  govern,  the  lines  of  the  survey  being  presumed  to 
be  run  as  returned. 

2.  This  presumption  may  be  rebutted  by  proof  of  the  existence  of  marked 
lines,  monuments,  and  other  facts  tending  to  show  that  the  actual  location  on 
the  ground  was  different  from  the  official  courses  and  distances ;  and  where 
younger  surveys  with  fixed  lines,  call  for  the  older  as  an  acyoiner,  the  fact  is 
admisHiblo,  as  some  evidence  for  this  purpose. 

3.  Where  the  line  of  the  older  survey,  called  for  by  the  younger  surveys, 
was  not  actually  run  on  the  ground  and  located  upon  the  line  marked  for 
them,  but,  as  the  adjoining  lands  were  unappropriated  at  the  date  of  the  older 
survey,  was  supposed  to  be  chamber  work ;  the  call  for  it,  as  an  adjoiner  in 
the  younger  surveys,  has  no  effect  either  to  enlarge  or  contract  the  dimen- 
Bions  of  the  older  survey.    The  question  is  one  of  fact  for  the  jury,  as  to  what 
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was  the  actual  locatioD  of  the  older  survey  on  the  ground  at  the  time  it  was 
made. 

4.  Upon  a  warrant  granted  to  one  William  Green  in  1784,  a  survey  was 
made  in  1789,  and  a  patent  granted  for  the  land  taken  up  in  the  following  year. 
Four  years  after,  in  1793,  the  same  deputy  surveyor  executed  two  other 
warrants  to  Adams  and  Gray,  and  in  his  return  of  the  surveys,  wrote  the 
name  of  the  Green  survey  as  an  adjoiner  upon  the  drafts.  Between  the 
Green  survey,  if  run  according  to  its  official  courses  and  distances,  and  the 
Gray  survey  on  one  side,  and  the  Adams  on  another,  the  lines  of  which  were 
marked,  there  was  a  vacancy,  which  in  1858  was  appropriated  by  C,  and  a 
patent  obtained  from  the  commonwealth,  for  which  vacancy  the  owner  of  the 
Green  survey  brought  ejectment,  claiming  that  the  calls  in  the  Gray  and 
Adams  surveys  for  his  lines  upon  the  south  and  west,  returned  for  sixty -five 
years  before  the  date  of  the  defendant's  warrant,  raised  a  presumption  of  fact 
that  the  lines  of  the  Green  survey  were  originally  run  up  to  the  marked  lines 
of  the  surveys  calling  for  it  as  an  adjoiner,  thereby  rebutting  the  presumption 
that  his  survey  was  run  as  returned,  and  entitling  him  to  recover:  Held, 

That,  in  the  absence  of  proof  to  the  contrary,  by  marked  lines,  monuments, 
or  other  competent  Evidence,  the  lines  of  the  Green  survey  would  be  pre- 
sumed to  have  been  run  as  returned : 

That,  after  the  return,  nothing  but  an  order  of  resurvey  could  enlarge  or 
diminish  it,  and  that  no  act  of  the  deputy  survevor,  thereafter,  in  locating 
other  warrants  for  other  parties,  could  have  this  efrect : 

That  the  presumption  contended  for,  that  the  lapse  of  time  since  the 
location  of  the  junior  warrants  would  give  title  up  to  their  boundaries,  had 
no  foundation  in  reason  nor  authority  in  law : 

That,  as  the  acceptance  of  the  Green  patent  was  decisive  as  to  its  lines  and 
quantity,  its  boundaries  were  now  as  then  the  official  courses  and  distances 
of  the  survey  as  run  and  returned,  its  location  remaining  unaffected  and 
uncontrolled  by  the  junior  surveys:  and, 

That  the  vacancy  between  the  Green,  and  the  Adams  and  Gray  surveys, 
did  exist  up  to  the  year  1858,  when  it  was  properly  appropriated  by  the 
defendant,  in  whom,  and  in  his  heirs  after  his  aeath,  the  title  vested. 

Error  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment,  brought  July  16th  1858,  by 
Hugh  Bellas  against  Kimber  Cleaver,  to  try  the  title  to  fifty- 
five  acres  and  one  hundred  and  twenty-three  perches  of  land  in 
Coal  township,  Northumberland  county.  Pending  the  action  the 
defendant  died,  whereupon,  Reynell,  Coates  Cleaver  and  Catha- 
rine M.  Cleaver,  his  children,  were  substituted. 

The  plaintiff  gave  in  evidence  a  warrant  dated  December  6th 
1784,  to  William  Green,  for  three  hundred  acres  of  land  on  the 
south  side  of  a  tract  surveyed  to  Samuel  Clark,  on  the  Shamokin 
creek,  in  Northumberland,  with  a  survey  dated  September  22d 
1789,  for  three  hundred  and  six  and  a  half  acres  and  allowance 
on  Shamokin  creek,  adjoining  lands  surveyed  for  Samuel  Clark 
and  Samuel  Wetherell,  Jr.,  and  the  patent  to  William  Green, 
dated  23d  February  1790.  The  title  thus  acquired  by  Green 
was  transmitted  by  a  regular  chain  of  conveyances  to  the  plain- 
tiff, who  acquired  it  September  29th  1829,  by  deed  from  the  ad- 
ministrator of  Charles  Witman,  deceased,  and  claimed  that  the 
land  in  controversy  was  within  the  lines  of  the  survey  to  Green. 
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The  defendants  claimed  to  hold  it  under  a  warrant  to  Kimber 
Cleaver,  dated  January  7th  1858,  and  a  survey  thereon,  and  as 
not  being  within  the  Green  survey,  so  that  the  main  question  in 
the  case  was,  whether  the  land  was  or  was  not  within  the  first 
survey. 

The  survey  made  under  the  warrant  to  Green,  showed  that  it 
adjoined  the  lands  surveyed  in  1773  for  Samuel  Clark  and  Samuel 
Wetherell,  on  the  south  side,  and  that  a  corner  represented  as 
being  a  stone  heap,  common  to  the  surveys  of  Green  and  of  Clark, 
was  the  north-west  corner  of  the  former  and  the  southwest  corner 
of  the  latter. 

The  surveys  of  1773  were  distinctly  located,  but  no  marks 
were  found  on  the  ground  corresponding  in  date  with  the  Green 
survey,  except  two  or  three  trees  west  of  the  line,  running  south 
from  the  stone  heap.  There  were,  however,  marks  of  recent 
date,  on  what  the  defendant  alleged  was  the  southern  and  eastern 
line  of  the  Green  survey.  In  1793  the  surveyor  who  had  made 
the  survey  for  Green  made  three  other  surveys  on  warrants  to 
William  Adams,  Dr.  Young  and  Robert  Gray,  two  of  which  call 
for  Green  as  an  adjoiner.  The  oflScial  distance  of  the  northern 
line  of  the  Adams  tract  as  returned,  is  the  same  as  that  of  Green, 
while  the  western  line  of  Gray's  survey  is  the  same  as  the 
eastern  line  of  Green.  Marks  of  the  date  of  the  Adams  and 
Gray  survey  were  found  on  their  lines  where  Green  is  called  for 
as  an  adjoiner,  and  the  theory  of  the  plaintiff  upon  which  he 
based  his  right  to  recover,  was,  that  the  survey  of  Green  being 
called  for  by  the  surveys  of  Adams  and  Gray,  the  Green  tract 
extends  to  the  surveys  which  call  for  it  as  an  adjoiner,  unless 
there  are  marks  found  on  the  ground  corresponding  with  the 
Green  survey  to  restrain  it,  and  that  after  the  lapse  of  so  many 
years  as  intervened  between  the  return  of  this  survey  in  1793 
and  the  application  of  Cleaver,  without  any  interfering  claim,  the 
law  will  presume  that  the  surveys  adjoin  each  other,  and  that 
there  is  no  vacancy.  The  defendants  on  the  other  hand  con- 
tended that  the  legal  presumption  after  twenty-one  years  have 
expired  since  the  date  of  a  survey,  is,  that  the  survey  is  made  on 
the  ground  as  it  is  returned  into  the  land  oflSce,  which  presump- 
tion limited  the  holder  of  the  Green  tract  to  his  official  distance, 
in  the  absence  of  marks  on  the  ground  corresponding  with  the 
date  of  the  survey  extending  the  lines  beyond  the  official  returns ; 
that  the  call  in  tne  junior  surveys  of  Adams  and  Gray  cannot 
enlarge  or  abridge  the  boundaries  of  the  Green  tract,  and  that 
locating  it  according  to  its  official  courses  and  distances,  the 
vacancy  claimed  for  the  Cleaver  warrant  and  survey  remains. 

The  court  below  (Linn,  P.  J.)  instructed  the  jury  as  follows : 

"  After  twenty-one  years,  a  presumption  of  law  arises  that  a 
survey  was  made  upon  the  ground  as  returned  into  the  land  office, 
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but  such  presumption  is  not  conclusive  against  the  owner  of  the 
survey,  and  may  be  rebutted  by  showing  evidence  of  a  different 
location.  [The  strongest  evidence  would  of  course  be  marks  upon 
the  ground,  showing  the  true  and  actual  location  as  made  by  the 
surveyor,  the  monuments  made  by  him  when  he  laid  the  warrant. 
But  this  is  not  the  only  evidence  which  will  serve  to  contradict 
and  overthrow  the  presumption  of  location.]  The  policy  of  the 
law,  established  for  the  safety  and  permanency  of  titles,  adopts 
the  paper  survey  as  the  true  location  in  the  absence  of  better 
proof  to  the  contrary. 

"  On  the  other  hand  we  instruct  you,  [that  the  call  in  the  junior 
surveys  of  Adams  and  Gray  for  Green,  is  not  sufficient  of  itself 
to  overthrow  the  presumption,  and  extend  the  lines  of  Green  to 
the  surveys  of  1793,]  but  we  do  instruct  you  that  these  junior 
surveys  having  been  made  but  a  few  years  after  the  Green  sur- 
vey, by  the  same  deputy  surveyor  who  laid  the  Green  warrant, 
having  been  returned  into  the  land  office  as  adjoining  Green,  and 
so  remaining  undisputed  for  some  sixty-five  years,  taken  in  con- 
nection with  the  proof  that  the  call  of  Green  for  Clark  is  faith- 
fully answered ;  that  the  surveys  of  Adams  and  Gray,  as  returned 
correspond  exactly  in  the  length  of  the  lines  calling  for  Green, 
with  the  official  distances  of  the  lines  so  called  for,  and  that  if 
the  same  excess  were  given  to  Green  that  appears  in  Adams  and 
Gray,  according  to  their  actual  location  as  found  on  the  ground, 
the  tracts  would  adjoin,  and  there  would  be  no  vacancy,  affords 
powerful  evidence  to  rebut  the  presumption  claimed  by  the  de- 
fendant. These  facts  would  seem  to  tend  strongly  to  show  that 
the  southern  line  of  Green  is  identical  with  the  northern  line  of 
Adams,  and  that  the  eastern  line  of  Green  is  identical  with  the 
western  line  of  Gray.  The  plaintiff  contends  that  the  southern 
and  eastern  lines  of  Green  were  never  actually  run,  but  were  left 
open  until  the  surveys  of  1793  were  made,  when  they  were  desig- 
nated and  fixed  hy  running  and  marking  the  boundaries  of  these 
adjoining  surveys.  If  this  be  so,  then  there  was  no  land  appli- 
cable to  the  Cleaver  warrant,  and  the  land  surveyed  in  it  is 
properly  embraced  in  the  plaintiff's  survey.  The  question  then 
in  the  case  is  narrowed  down  to  this :  does  the  evidence  in  the 
case  satisfy  you  that  the  southern  and  eastern  lines  of  the  Green 
survey  are  identical  with  the  lines  of  the  Gray  and  Adams  sur- 
vey? In  other  words,  [are  you  satisfied  from  the  proof  that  the 
Green  survey,  as  located  by  the  deputy  surveyor,  adjoins  the 
surveys  of  1793,  according  to  the  calls  of  those  junior  surveys  ? 
If  you  are  so  satisfied,  then  you  will  find  for  the  plaintiff,  other- 
wise your  verdict  must  be  for  the  defendant.] 

"  We  are  asked  by  the  plaintiff's  counsel  to  instruct  you :  *  That 
if  the  eastern  and  southern  lines  of  William  Green  were  left  open 
in  1789,  that  it  was  the  duty  of  the  deputy-surveyor,  when  ho 
attempted  to  locate  the  warrants  of  Robert  Gray  and  William 
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Adams  to  fix  the  eastern  and  southern  lines  of  William  Green, 
and  the  law  presumes  he  did  so ;  and  he  having  returned  Robert 
Gray  and  William  Adams  as  adjoining  William  Green,  and  fixed 
the  division  lines  between  the  said  surveys,  the  western  line  of 
Robert  Gray  must,  after  a  lapse  of  more  than  sixty-five  years, 
without  any  interfering  claim,  be  taken  to  be  the  division  line 
between  that  survey  and  William  Green,  and  the  northern  line  of 
William  Adams  must  be  taken  as  the  division  line  between  the 
last-mentioned  survey  and  William  Green,  notwithstanding  the 
lines  of  William  Green  should  thereby  be  extended  from  ten  to 
thirty  or  thirty-five  perches  beyond  the  official  distance  on  the 
draft  returned  for  William  Green.' 

"  We  cannot  so  instruct  you,  although  the  law  will  presume 
that  the  deputy  surveyor  performed  his  duty,  and  that  the  return 
made  upon  the  warrant  of  1793,  is  correct  and  true  after  the 
lapse  of  twenty-one  years.  Yet  the  presumption  arising  from 
the  return  of  survey  on  this  warrant  to  William  Green  is  equally 
strong,  and  where  the  legal  presumptions  are  thus  balanced,  it 
will  require  proof  to  rebut  one  or  the  other.  For  further  answer 
to  this  proposition  we  refer  you  to  our  general  charge. 

*'  The  defendant's  counsel  request  us  to  instruct  you  as  follows, 
viz. : — 

"  1.  That  the  lines  of  the  William  Green  tract,  owned  by  Mr. 
Bellas,  the  plaintiff,  must  be  presumed  to  have  been  run  on  the 
ground  as  returned  into  the  land  office,  over  seventy  years,  and 
that  this  is  a  conclusive  presumption  of  law  in  the  absence  of  any 
marks  on  the  ground,  showing  a  different  location. 

"  To  this  we  answer : — After  a  survey  has  been  returned  over 
twenty-one  years,  the  law  presumes  that  it  was  laid  upon  the 
ground  as  returned,  but  we  cannot  instruct  you  that  such  pre- 
sumption is  conclusive  in  the  absence  of  marks  upon  the  ground 
showing  a  different  location.  As  we  have  already  instructed  you, 
there  may  be  proof  even  where  no  marks  are  found  on  the 
ground,  which  will  serve  to  rebut  the  presumption  that  the 
survey  was  made  as  returned.  On  this  subject  we  have  already 
endeavoured  to  explain  to  you,  in  our  general  charge,  what  we 
consider  to  be  the  law  applicable  to  the  case. 

"  2.  *  That  under  the  evidence  of  all  the  surveys  on  the  lines 
of  the  William  Green  tract,  if  you  run  according  to  the  official 
courses  and  distances,  and  do  not  include  the  land  in  dispute, 
the  plaintiff  is  not  entitled  to  recover.' 

"  We  answer : — The  plaintiff  does  not  deny  that  if  no  more  is 
allowed  to  the  Green  survey,  than  its  official  courses  and  dis- 
tances, it  will  not  at  all  interfere  with  the  Cleaver  warrant,  but 
it  does  not  follow  from  this  that  the  plaintiff  is  not  entitled  to 
recover.  This  will  depend  upon  questions  of  fact  which  have 
already  been  noticed  and  submitted  to  you. 
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"  8.  *  That  the  fact  that  the  Robert  Gray,  a  junior  survey,  has 
the  name  of  '  William  Green'  written  on  the  western  side,  is  no 
evidence  that  the  William  Green  survey  extended  to  its  line, 
especially  as  the  Gray  survey  does  not  call  for  or  adopt  the 
courses  of  the  Green  tract.' 

"  To  this  we  answer : — The  call  for  the  Green  survey  is  not  con- 
clusive evidence  of  its  adjoining  the  surveys  calling  for  it,  but  it 
is  some  evidence  bearing  upon  the  question  of  the  location  of  the 
Green  survey,  and  must  be  so  considered  by  you  in  connection 
with  other  proof  in  the  case. 

"  4.  '  That  a  senior  survey  cannot  be  changed,  contracted  or 
enlarged  by  the  location  of  a  junior  survey.' 

*'  This  is  true  as  a  general  principle,  still  we  hold  that  in  a  case 
like  the  present,  the  return  of  the  junior  survey  may  be  given  in 
evidence  to  show  the  location  of  the  senior  warrant,  where,  as  in 
this  case,  the  same  deputy-surveyor  located  both  warrants,  and 
the  returns  have  remained  in  the  land  office  unimpeached  for 
more  than  sixty  years. 

"  5.  '  In  the  absence  of  monuments  on  the  ground,  showing 
that  the  Green  survey  was  actually  run  on  the  ground  so  as  to 
include  the  land  in  dispute,  the  survey  must  be  located  according 
to  its  official  courses  and  distances  as  returned  into  the  land 
office,  and  the  plaintifiF  cannot  recover.' 

"  We  decline  instructing  you  as  requested  in  this  point. 
**  6.  *  Under  the  evidence  in  the  cause  the  plaintiff  is  not  enti- 
tled to  recover.' 

"  We  cannot  so  instruct  you.  Whether  the  plaintiff  can  recover 
or  not,  depends  upon  questions  of  fact  for  your  determination, 
and  which  have  been  already  submitted  to  you. 

*'  7.  *  That  it  is  incumbent  on  the  plaintiff  to  show  affirmatively 
that  the  lines  of  his  survey  embrace  the  disputed  territory,  and 
he  having  failed  in  this  cannot  recover.' 

"  We  answer : — The  plaintiff  must  satisfy  you  from  the  evidence 
that  the  land  in  dispute  is  embraced  within  his  survey.  Whether 
he  has  done  so  or  not  is  for  you  to  find  from  the  proof  in  the 
ca;se. 

"  8.  '  That  the  land  on  the  eastern,  southern  and  western  sides 
of  the  William  Green  tract  having  been  vacant  at  the  time  that 
tract  was  surveyed,  it  must  be  located  on  these  sides  according 
to  the  official  courses  and  distances,  in  the  absence  of  marks  on 
the  ground  showing  a  different  location.  And  the  fact  that  the 
junior  surveys  of  Robert  Gray  and  William  Adams  have  the 
name  of  *  William  Green'  written  on  the  sides  next  to  the  William 
Green  survey,  will  not  authorize  the  extension  of  the  William 
Green  tract  to  their  lines,  and  is  no  evidence  that  the  William 
Green  survey  was  run  beyond  its  official  courses  and  distances.* 


Digitized  by 


Google 


266  SUPREME  COURT  [Sunbury 

[Bellas  V,  Cleaver.] 

"  This  point  has  been  fully  answered,  by  what  we  have  said  to 
you  in  our  general  charge,  and  in  answer  to  the  defendant's  third 
point." 

Under  these  instructions  there  was  a  verdict  in  favour  of  the 
defendant.  This  was  followed  by  a  motion  for  a  new  trial, 
which,  on  argument,  was  dismissed,  and  iudgment  entered  on 
the  verdict.  The  plaintiff  thereupon  sued  out  this  writ,  and 
assigned  for  error  here  so  much  of  the  foregoing  charge  of  the 
court  below  as  is  enclosed  in  brackets,  as  also  the  refusal  of  the 
court  to  answer  the  point  presented  by  him  in  the  aflirmative, 
and  the  answer  given  to  that  point  and  to  the  first  point  of  the 
defendant. 

The  case  was  argued  in  this  court  by  Pleasants  and  Comfy  for 
plaintiffs,  and  by  John  B.  Packer  and  William  M.  Rockafeller 
for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Thompson,  J. — The  main  question  below  was  whether  or  not 
the  land  in  controversy  was  covered  by  the  warrant  and  patent 
of  the  Green  tract,  which  was  surveyed  on  the  22d  September 
1789,  on  a  warrant  to  William  Green  dated  the  6th  of  December 
1784,  and  patented  the  23d  of  February  1790.  The  plaintiff  in 
error  is  the  owner  of  tho  Green  tract,  and  complains  of  the  ruling 
of  the  learned  judge  of  the  Common  Pleas,  upon  the  effect  of 
the  return  of  survey  on  the  Green  warrant,  and  his  charging 
that,  in  the  absence  of  lines' on  the  ground,  or  evidence  showing 
them  to  have  been  actually  run,  the  presumption  after  twenty-one 
years  is  that  they  were  run  as  returned. 

The  plaintiff  contended  that  his  tract  extended  to  and  adjoined 
the  William  Adams  survey  on  the  south,  and  the  Robert  Gray 
on  the  east,  and  claimed  to  establish  this  by  the  return  of  those 
surveys,  and  that  therefore  the  presumption  alluded  to  did  not 
apply  to  his  case.  The  location  of  the  Adams  and  Gray  warrants 
was  in  1793,  four  years  after  the  Green,  and  three  years  after 
it  had  been  patented.  Between  the  lines  as  returned  for  the 
Green  warrant  and  those  run  and  marked  as  the  northern  line 
of  the  Adams  and  the  west  line  of  the  Gray,  is  the  land  in 
controversy,  and  if  it  is  covered  by  the  Green  warrant  and 
patent,  as  the  plaintiff  claims,  it  will  give  to  that  tract  55  acres 
and  123  perches  more  land  than  is  embraced  within  the  lines  of 
the  oflScial  survey  as  returned  into  the  land  oflSce.  The  plaintiff 
insists  that  those  surveys  calling  for  his  lines  on  tho  south  and 
east,  after  so  great  a  lapse  of  time  (sixty-five  years)  before  the 
date  of  the  defendant's  warrant,  raise  a  presumption  of  fact  that 
there  was  where  his  lines  were  originally  run,  and  that  the  pre- 
sumption that  the  survey  was  run  as  returned  was  rebutted 
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thereby,  and  that  he  is  entitled  to  recover.  The  learned  judge 
below  charged  against  him  on  this  view  of  the  case,  and  the 
question  now  is,  was  he  right  ? 

It  is  an  indisputable  principle  that  a  tract  of  land  cannot  be 
carried  beyond  its  marked  boundaries  to  reach  its  calls,  and 
hence  it  is  certain  that  the  Gray  nor  Adams  survey  does  not  in 
any  way  interfere  with  the  land  in  dispute. 

It  is  also  well  settled,  and  should  now  be  considered  an  ele- 
mentary principle,  that  where  there  are  no  lines  or  monuments 
on  the  ground,  or  calls  to  indicate  where  the  line  or  lines  of  a 
survey  should  be,  there  the  courses  and  distances  as  returned 
must  be  resorted  to  in  order  to  fix  and  define  the  boundaries. 
So  is  it  as  well  settled  in  cases  of  an  oflScial  survey  where  lines 
have  not  been  run  on  the  ground  or  cannot  be  shown  to  have 
been  so  run,  that  after  twenty-one  years  from  the  date  of  the 
return,  the  lines  will  be  presumed  to  have  been  run  as  returned. 
There  being  no  marks  of  a  survey  on  the  ground,  or  designated 
monuments,  or  proof  that  they  ever  existed,  is  what  gives  rise 
to  this  presumption,  and  also  brings  into  play  the  test  of  loca- 
tion by  the  courses  and  distances — the  compass  and  chain.  It  is 
not  possible  to  doubt  that  in  appropriate  cases,  lines  so  ascer- 
tained are  to  be  regarded  as  equally  well  settled  with  those  fixed 
by  the  marks  on  the  ground. 

In  the  case  in  hand  the  defendant's  theory  was,  and  we  think 
it  was  fully  sustained  by  the  evidence,  that  the  south  and  east 
of  the  Green  tract  was  not  originally  run,  on  the  ground  that 
these  lines  were  chamber  work.  If  this  were  so,  the  survey  was 
clearly  within  the  principle  that  after  twenty-one  years  it  was 
^^presumptio  Juris  et  de  jure^*  as  we  said  in  Ormsby  v.  Ihmsen, 
10  Casey  462,  that  the  survey  was  made  as  returned,  and  upon 
this  rule  the  owner  of  this  warrant  and  patent  was  bound  by  the 
courses  and  distances  therein  contained,  and  so  the  court  in  sub- 
stance charged. 

After  the  return  of  survey,  nothing  but  an  order  of  resurvey 
could  authorize  an  enlargement  or  diminution  of  it.  The  autho- 
rity of  the  deputy  was  exhausted  by  the  return :  8  Yeates  399 ; 
2  Binn.  65 ;  7  Barr  72.  Thenceforth  the  boundaries  would  remain, 
unless  changed  by  the  authority  of  the  land  office.  It  follows, 
therefore,  that  the  mere  act  of  the  deputy  for  other  parties  and 
at  another  time,  could  not  produce  the  effect  of  enlarging  the 
survey — that  he  could  not  effect  a  result  indirectly,  which  it 
will  not  be  pretended  he  could  do  directly. 

The  presumption  contended  for,  that  the  lapse  of  time  since 
the  location  of  the  junior  warrants  will  give  title  to  the  senior 
up  to  their  boundaries,  seems  to  me  to  have  no  foundation  to 
rest  upon.  It  is  certainly  not  a  natural  presumption,  that  an 
act  not  done  in  or  about  the  latter,  but  exclusively  for  the  former. 
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shall  be  intended  as  done  for  the  latter,  and  so  materially  to 
affect  it.  It  would  do  violence  to  common  sense  to  hold  this  to 
be  so ;  nor  can  it  be  claimed  to  be  a  presumption  of  law,  which 
is  artificial,  without  showing  authority  for  it.  The  presumption 
that  the  survey  was  made  as  returned,  stands  until  it  is  over- 
turned by  facts ;  but  the  assurance  presumptive  of  the  plaintiflf 
neither  disproves  it  nor  touches  it.  "  Stabit  preaumptioy  donee 
probetur  in  contr avium.** 

On  the  authority  of  Sweigert  v.  Richards,  8  Barr  436,  these 
junior  surveys  of  the  Adams  and  Gray  warrants  were  received  as 
the  declarations  of  a  deceased  artist,  who  located  the  Green 
tract,  and  who  it  was  claimed  had  afterwards  located  them.  This 
was  on  the  principle  of  hearsay  evidence  in  regard  to  boundary. 
They  were  perhaps  evidence  in  this  aspect  of  the  case,  but  it 
was  going  very  far  to  say  they  were  "powerful  evidence,"  as 
the  learned  judge  thought  that  the  Green  lines  had  been  actu- 
ally run  just  where  they  were  found.  It  would  be  strange  that 
the  junior  lines  were  to  be  found  on  timber  still  standing,  on  and 
near  them,  and  not  a  single  mark  to  be  found  of  the  survey 
made  four  years  before.  In  the  presence  of  such  a  fact  as  this, 
the  declaration  of  the  deputy  in  making  these  returns,  that  they 
were  on  the  actual  lines  of  the  Green  tract,  is,  to  say  the  least 
of  it,  not  powerful.  This  fact,  and  the  incongruity  between 
the  courses,  distances,  and  corners  of  the  Green  survey,  as  re- 
turned, and  these  junior  surveys,  induced  the  jury  to  disbelieve 
that  the  lines  of  the  former  and  latter  had  been  run  on  the  same 
ground.  About  this  part  of  the  case,  however,  we  have  no  point 
before  us  for  review.  The  only  use  and  efl'ect  to  be  given  to 
these  returns  on  the  trial  was  given,  in  submitting  them  as  hear- 
say evidence  of  boundary.  As  calls  they  have  no  effect  to 
enlarge  the  boundaries  of  an  older  survey,  and  to  this  point  is 
Carbon  Iron  Co.  v.  Rockafeller,  1  Casey  65.  "  The  adjustment 
of  the  lines  of  a  younger  survey,"  said  Woodward,  J.,  "can 
never  affect  the  location  of  an  older ;  it  lies  where  it  was  put  by 
the  surveyor,  and  whilst  it  may  help  to  locate  surrounding  sur- 
veys that  are  younger,  it  (the  older)  is  not  to  be  changed,  con- 
tracted, or  enlarged  by  what  may  be  done  in  the  location  of  them.** 
This  is  the  true  doctrine  of  this  case,  and  we  might  well  leave 
the  discussion  here.  But  we  may  notice  the  practical  workings 
of  a  different  rule. 

It  would  have  the  effect  to  change  and  enlarge  surveys  even 
after,  as  in  this  case,  a  patent  had  issued.  It  would  introduce 
lines  neither  returned  by  the  deputy  surveyor,  nor  to  be  found 
in  the  patent.  It  would  pass  lands  not  sold  by  the  common- 
wealth, and  without  her  consent,  and  without  paying  to  her  the 
purchase-money.  It  would  ignore  the  orderly  mode  of  changing 
a  boundary  by  an  order  of  resurvey,  a  consequence  of  which  is, 
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payment  for  any  increase  of  land,  and  an  official  return  of  the 
new  survey.  On  the  other  hand,  as  the  enlargement  by  this 
process  is  without  the  consent  of  the  senior  warrant-holder,  it 
might  give  him  quantities  and  qualities  of  land  which  he  did  not 
want,  and  worst  of  all,  render  uncertain  the  lines  in  his  patent, 
and  the  description  in  deeds  of  conveyance  that  may  have  been 
made  from  it.  Gores  will  exist  wherever  vacant  land  lies  between 
the  marked  lines  of  approximating  surveys ;  and  we  do  not 
advance  a  step  to  prevent  this  by  unhinging  the  settled  law, 
which  presumes  the  location  to  have  been  made  as  returned  after 
twenty-one  years,  thus  establishing  boundaries.  They  will  neces- 
sarily exist  when  lines  on  the  ground  exclude  land  between  sur- 
veys. If  evil  arise  from  gores,  it  cannot  be  helped  in  stich 
circumstances,  and  the  commonwealth  being  the  proprietor,  has 
the  sole  right  to  appropriate  them  to  parties  willing  to  buy  and 
pay  for  them.  So  the  same  rule  should  hold  when,  upon  other 
principles,  the  location  of  land  is  equally  well  settled,  or  capable 
of  being  settled. 

In  the  case  in  hand,  the  plaintiff's  tract  was  patented,  as 
already  said,  in  1790.  This  court  has  said  that  the  acceptance 
of  a  patent  ends  all  controversy  about  lines  and  quantities  other 
than  those  described  in  it :  Hagerty  v.  Mathers,  7  Casey  357 ; 
so  it  is  here.  True,  a  resurvey,  ordered  by  the  land  office,  might 
have  enlarged  the  original  survey,  if  obtained  before  intervening 
rights,  and  even  after  a  patent,  by  surrendering  it,  but  that  was 
not  done,  and  the  junior  calls  did  not  and  could  not  change  the 
boundaries  of  a  senior  survey.  The  consequence  is,  that  the 
plaintiff  must  submit  to  be  bounded  by  the  lines  of  his  tract  as 
made  and  returned  into  the  land  office  seventy  years  ago.  We 
see  no  error  in  the  case,  and  the  judgment  is 

Affirmed. 

Woodward,  J.,  dissented. 


Bittenbender  versus  The  Sunbuiy  and  Erie  Kail- 
road  Co. 

What  Writings  are  Assignments  /or  Creditors,  under  the  Act  prohibittng 
I^references. —  What  may  he  assigned. — Assignment  not  void  for  Want 
of  Trustee. — Promise  to  pay  preferred  Debt  not  evforced  in  Assumpsit, 

1.  An  agreement  of  lease  by  which  the  Philadelphia  and  Sunhury  Railroad 
Company  placed  its  entire  road  in  the  possession  of  the  Sunbury  and  Erie 
Railroad  dompany,  to  be  stocked,  repaired,  and  run  at  certain  rates  of  tolls, 
and  after  applying  the  proceeds  to  these  objects,  so  far  as  neeessarjTt  then  to 
pay  the  earnings  remaining  to  certain  preferred  creditors  of  the  Philadelphia 
and  Sunburjr  Railroad  Company,  lessors,  is  an  assignmpnt  for  the  benefit  of 
creditors,  within  the  meaning  of  the  Act  24th  March  1818,  and,  having  been 
reoorded  within  thirty  days  from  its  date,  in  the  county  wherein  the  road  of 
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tbe  lessors  was  situated,  is  good  as  an  assignment,  tfaoogh  not  mtended  as 
such  by  the  parties. 

2.  The  preferences  in  the  assignment  are  void  because  forbidden  by  law ; 
but  for  all  other  purposes,  the  assignment  is  good,  and  is  not  avoided,  if  the 
railroad  company's  lessee  had  no  power  under  their  charter  to  act  as  trustee; 
for,  if  so,  the  courts  would  supply  a  trustee  who  was  competent 

3.  An  assignment,  like  a  grant,  may  be^  made  of  any  property  of  which  the 
assignor  has  the  actual  or  potential  possession ;  and  the  road  of  the  Philadelphia 
and  Sunbury  Railroad  Company  being  property  in  possession,  and  its  future 
earnings  potential,  capable  of  being  inventoried  and  appraised  under  the  Act 
of  Asseraoly  relating  to  assignments,  both  interests  passed  to  and  vested  in 
the  Sunbury  and  Erie  Railroad  Company  for  the  purposes  of  the  agreement, 
the  legal  effect  of  which  was  an  assignment  in  trust  for  creditors. 

4.  The  operative  words  of  the  instrument  were  not  an  assignment  directly 
to  the  preferred  creditors,  but  to  the  Sunbury  and  Erie  Railroad  Company,  for 
them  ;  the  possession  of  the  road  was  granted  as  property  to  the  latter  com- 
pany as  trustee  under  an  express  trust  for  the  benefit  of  creditors :  tbe  lease, 
therefore,  possessing  all  the  elements  of  an  assignment,  must  be  construed  as 
such. 

5.  Where  one  of  the  preferred  creditors,  whose  bill  was  against  the  Phila- 
delphia and  Sunbury  Railroad  Company  for  repairs  of  the  rolling  stock,  con- 
tinued work  for  the  Sunbury  and  Erie  Railroad  Company  after  they  had  taken 
possession,  upon  the  promise  of  the  president  to  pay  him  as  prescribed  in  the 
agreement  of  lease,  and,  upon  failure  of  payment,  brought  his  action  of 
assumpsit  against  the  latter  company,  proving  the  agreement,  and  that  the 
lessors  had  received  net  profits  sufficient  to  meet  his  claim,  it  was 

Hdd^  that  the  agreement  of  lease  bein^  but  an  assignment  for  the  benefit 
of  creditors,  and  the  preference  therein  in  the  plaintiff's  favour  being  void, 
though  the  work  had  oeen  done  for  repairs  of  the  rolling  stock,  the  promise 
of  the  assignee  to  pay  according  to  the  preferences  therein  expressed,  was  but 
a  promise  to  execute  the  assignment,  and  not  such  as  could  be  enforced 
against  the  Sunbury  and  Erie  Railroad  Company,  whose  president  was  tbe 
promissor. 

Error  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  asaumpsity  brought  July  29th  1857,  bj 
Stephen  Bittenbender  against  the  Sunbury  and  Erie  Railroad 
Company,  in  which  there  was  a  verdict  and  judgment  in  favour 
of  the  plaintiflf  for  $7337.16.  A  writ  of  error  was  sued  out  by 
the  defendant,  and  on  hearing,  the  judgment  below  was  reversed, 
and  a  venire  de  novo  awarded. 

The  material  facts  of  the  case  were  these : — ^By  virtue  of  the 
provisions  of  the  Act  of  13th  March  1847,  the  Philadelphia  and 
Sunbury  Railroad  Company  and  the  Sunbury  and  Erie  Railroad 
Company,  whose  roads  connect  at  Sunbury,  by  an  agreement 
under  their  respective  seals,  dated  26th  of  March  1857,  agreed 
that  the  Sunbury  and  Erie  Railroad  Company  should  run  their 
cars  and  locomotive  engines  upon  the  railroad  of  the  Philadel- 
phia and  Sunbury  Railroad  Company,  and  erect  buildings 
upon  the  line  thereof,  for  the  accommodation  of  the  cars  and 
engines  employed  thereon,  for  the  period  of  three  years  from 
the  1st  of  April  1857,  at  certain  rates  of  tolls.  The  Sunbury 
and  Erie  Railroad  Company  were  to  retain  a  specified  portion 
of  the  earnings  made  by  them  upon  the  road  of  the  Philadelphia 
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and  Sunbury  Railroad  Company,  and  the  balance  was  to  be 
disposed  of  according  to  the  provisions  of  the  6th  section  of  the 
agreement,  which  were  as  follows,  viz. :  "  That  the  Sunbury  and 
Erie  Railroad  Company  shall  and  will  pay  the  remaining  earn- 
ings of  the  local  trade  and  through  trade,  when  received  by 
them  in  cash,  and  not  required  to  be  retained  and  applied  by  the 
Sunbury  and  Erie  Railroad  Company,  for  the  purposes  herein 
provided ;  and  the  same  are  hereby,  by  the  said  Philadelphia  and 
Sunbury  Railroad  Company,  assigned,  transferred,  appropriated, 
and  shall  be  applied  and  paid  in  the  manner  following,  viz. :  [but 
without  any  liability  in  the  said  Sunbury  and  Erie  Railroad  Com- 
pany, to  see  to  the  application  of  said  sums  of  money,  or  any  of 
them],  the  said  Sunbury  and  Erie  Railroad  Company  shall  first 
pay  thereout,  unto  Stephen  Bittenbender,  the  sum  of  $7000, 
being  the  amount  of  indebtedness  of  the  said  Philadelphia  and 
Sunbury  Railroad  Company,  to  him  for  repairs  of  cars,  with 
lawful  interest  thereon  until  paid ;  and  after  payment  thereof, 
shall  next  pay  to  Alfred  R.  Fiske  the  sum  of  5I8OO,  being  the 
amount  of  indebtedness  of  the  said  Philadelphia  and  Sunbury 
Railroad  Company  to  him  for  services  as  superintendent,  with 
lawful  interest  till  paid ;  and  after  payment  thereof,  shall  pay 
over  and  deliver  all  other  sums  which  would,  during  the  continu- 
ance of  the  contract,  become  due  and  payable  to  the  said  Phila- 
delphia and  Sunbury  Railroad  Company,  into  the  hands  of 
Edward  S.  Wheeler,"  to  be  applied  to  the  payment  of  the 
interest  accruing  on  the  mortgage  bonds  of  the  said  company, 
in  the  order  of  the  dates  of  the  mortgages.  On  the  Blst  of 
March  1857,  the  Sunbury  and  Erie  Railroad  Company  applied 
to  Bittenbender  to  make  an  arrangement  with  him  for  repairing 
their  cars  and  engines.  Bittenbender  refused  to  make  any 
arrangement  for  this  purpose  until  his  claim  against  the  Phila- 
delphia and  Sunbury  Railroad  Company,  for  similar  services,  was 
settled.  Mr.  Merrick,  the  President  of  the  Sunbury  and  Erie 
Railroad  Company,  then  informed  him  of  the  provisions  of  the 
6th  section  of  the  agreement  between  the  two  companies,  and 
promised  him  that  his  claim  should  be  paid  out  of  the  portion 
due  or  accruing  to  the  Philadelphia  and  Sunbury  Railroad  Com- 
pany as  soon  as  sufficient  for  that  purpose  should  be  earned. 
Bittenbender  then  assented  to  the  arrangement,  said  he  was 
perfectly  satisfied,  and  agreed  to  do  the  repairs  for  the  Sunbury 
and  Erie  Railroad  Company,  and  did  do  them  while  that  com- 
pany ran  the  road.  After  the  Sunbury  and  Erie  Railroad 
Company  had  run  the  road  for  some  time,  Bittenbender  believing 
that  they  had  earned  sufficient  to  pay  him,  sent  his  attorney  to 
Philadelphia  to  receive  payment,  ana  the  president  of  the  com- 
pany, after  consulting  the  counsel  of  the  company,  and  examin- 
ing the  agreement  again,  promised  to  pay  Mr.  Bittenbender^ 
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and  said  he  would  send  his  brother  to  make  an  arrangement  with 
Mr.  Bittenbender,  and  pay  him  with  the  notes  of  the  company. 
An  attachment-execution  was  subsequently  issued  out  of  the 
District  Court  of  Philadelphia  by  Robert  Lucas,  a  judgment- 
creditor  of  the  Philadelphia  and  Sunbury  Railroad  Company, 
and  served  on  the  Sunbury  and  Erie  Railroad  Company,  who 
then  refused  to  pay  Bittenbender,  and  this  action  was  instituted. 
After  the  service  of  the  writ  in  this  case  sundry  other  attach- 
ment-executions were  served  on  the  defendant.  Before  suit 
brought,  the  defendants  had  earned  and  received  in  cash  more 
than  sufficient  to  pay  the  plaintiff's  claim  and  the  amount  of  the 
execution  of  Lucas,  and  at  the  trial  had  earned  more  than 
enough  to  pay  the  plaintiff's  claim,  and  all  of  the  attachment- 
executions. 

The  declaration  contained  one  special  count,  and  the  common 
count  for  "money  had  and  received."  After  the  award  of  the 
venire  de  novo^  the  plaintiff,  under  exception,  filed  an  additional 
count,  setting  out  more  particularly  the  contract  and  promise  of 
Mr.  Merrick,  the  president  of  the  road ;  the  defendant's  pleas 
"  non  assummity'  and  "payment  with  leave"  remaining  as  before 
the  first  trial. 

On  the  second  trial  the  plaintiff  requested  the  court  to  charge 
the  jury : — 

1.  That  if  the  jury  believe  that  Bittenbender  refused  to  work 
for  the  Sunbury  and  Erie  Railroad  Company  until  he  was  paid 
his  debt  against  the  Philadelphia  and  Sunbury  Railroad  Com- 
pany, and  that  the  Sunbury  and  Erie  Railroad  Company,  by 
their  president,  promised  to  pay  him  as  soon  as  sufficient  should 
be  earned  under  the  agreement  of  the  26th  of  March  1857,  and 
that  in  consequence  of  this  promise  Bittenbender  did  their 
repairs,  then  their  verdict  ought  to  be  in  favour  of  the  plaintiff 
for  the  $7000  and  interest. 

2.  That  the  agreement  dated  26th  of  March  1857,  between 
the  two  railroad  companies,  is  a  legal  and  valid  agreement  under 
the  Act  of  13th  March  1847,  and  unless  it  was  made  in  conse- 
quence of  the  inability  of  the  Philadelphia  and  Sunbury  Railroad 
Company  to  pay  their  debts,  and  this  was  the  motive  to  make 
arrangement,  the  verdict  of  the  jury  ought  to  be  in  favour  of 
the  plaintiff. 

8.  That  if  the  jury  believe  that  the  Philadelphia  and  Sunbury 
Railroad  Company  was  indebted  to  the  plaintiff  in  the  sum  of 
J7000  for  repairs  done  to  their  engines  and  cars,  the  said  rail- 
road company  had  a  right  to  give  him  a  preference  over  the 
other  creditors  by  the  agreement  with  the  Sunbury  and  Erie 
Railroad  Company. 

4.  That  at  the  time  of  the  execution  of  the  agreement  of  26th 
March  1857,  the  rent  reserved  was  not  capable  of  appraisement 
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or  of  being  inventoried,  and  the  said  agreement  was  not  an 
assignment  for  the  benefit  of  creditors,  or  within  the  acts  relat- 
ing to  such  assignment. 

5.  That  the  Sunbury  and  Erie  Railroad  Company  have  no 
power  to  accept  an  assignment  for  the  benefit  of  the  creditors 
of  the  Philadelphia  and  Sunbury  Railroad  Company,  or  of  any 
other  person,  or  to  act  as  trustee  in  such  an  assignment. 

The  court  (Jordan,  P.  J.)  answered  all  the  foregoing  points  in 
the  negative,  and  added :  "  The  Supreme  Court  in  this  case  and 
the  case  of  A.  R.  Fiske  have  decided  that  the  paper  in  evidence 
in  this  case,  dated  March  26th  1857,  between  the  Sunbury  and 
Erie  Railroad  Company  and  the  Philadelphia  and  Sunbury  Rail- 
road Company,  and  also  in  the  case  of  Lucas  v.  The  Sunbury 
and  Erie  Railroad  Company,  reported  in  8  Casey  458,  is  an 
assignment  for  the  benefit  of  creditors,  under  the  Act  of  17th 
of  April  1843.  That  being  the  decision  of  the  Supreme  Court, 
we  are  bound  by  it,  and  therefore  instruct  you  that  the  plaintiff 
cannot  recover  in  this  action." 

There  was  a  verdict  and  judgment  accordingly;  whereupon 
the  plaintiff  sued  out  this  writ,  and  assigned  for  error  here  the 
refusal  of  the  court  to  charge  as  requested,  and  in  charging  that 
'^the  plaintiff  cannot  recover  in  this  action.'* 

Joihua  W.  Comly^  for  plaintiff,  argued  that,  even  if  the  agree- 
ment of  March  26th  1857,  were  an  assignment  for  the  benefit  of 
creditors,  the  defendants  were  not  exonerated  by  it  from  their 
express  promise  to  pay  the  plaintiff.  That  they  had  entered  into 
the  agreement  voluntarily,  had  put  their  own  construction  on  it, 
and  agreed,  if  he  would  do  their  repairs,  his  claim  against  the 
Philadelphia  and  Sunbury  Railroad  Company  should  be  paid  as 
soon  as  the  earnings  of  the  road  should  be  sufficient  for  the 
purpose.  On  Bittenbender*s  part  (who  had  not  seen  the  agree- 
ment), the  contract  was  complied  with.  He  announced  his  terms, 
and  they  were  accepted  by  the  Sunbury  and  Erie  Company,  who 
cannot  avoid  them  on  the  ground  that  they  mistook  the  legal 
effect  of  the  agreement.  Nor  was  the  agreement  void  under  the 
Act  of  April  26th  1855 :  Bright.  Purd.  60. 

The  agreement  of  March  26th  1857  was  authorized  by  the 
Act  of  March  13th  1847,  was  valid  between  the  companies,  no. 
matter  what  direction  the  earnings  of  the  Philadelphia  and  Sun- 
bury Railroad  Company  takes.  Preferences  in  assignments  were 
valid  before  the  Act  of  1843,  and  this  rule  remains,  except  so 
far  as  it  is  allowed  by  the  first  section  of  that  act,  which  is 
limited  to  cases  where  the  assignment  is  made  on  account  of 
"inability  to  pay  debts,"  which  is  not  this  case,  as  disclosed  by 
the  evidence.  There  was  evidence  of  indebtedness,  but  none  of 
insolvency. 

4  Wr.— 18 
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The  Philadelphia  and  Sunbury  Railroad  Company  had  a  right 
to  make  this  preference.  Without  such  a  contract  with  some 
one,  the  road  would  be  useless,  and  the  claims  against  it  almost 
worthless.  The  public  interest  also  required  that  the  trains  even 
on  an  insolvent  company's  road  should  be  run  without  interrup- 
tion, which  cannot  be  done  without  repairs.  The  claim  was  most 
meritorious,  and  entitled  to  protection. 

But  the  "  agreement"  was  no  assignment  for  creditors.  Who 
were  the  trustees  ?  The  Sunbury  and  Erie  Railroad  Company 
have  no  power  in  their  charter  to  act  in  this  capacity,  nor  can 
they  assume  it :  Columbia  Br.  Co.  v.  Kline,  6  Penna.  L.  J.  824. 
The  words  in  the  sixth  section  are  an  assignment  to  Bittenbender 
of  so  much  of  the  earnings  of  the  road  as  would  pay  his  debt, 
and  not  for  assigning  anything  to  the  Sunbury  and  Erie  Rail- 
road Company.  They  were  an  order  to  pay  him  his  claim  out 
of  the  earnings,  accepted  and  assented  to  by  all  parties.  The 
addition  of  the  words  in  brackets  shows  this.  The  intention  of 
the  parties  is  manifest,  and  was  both  legal  and  honest,  and  should 
not  be  defeated  by  a  construction  of  their  agreement,  which  Lb 
not  only  contrary  to  their  intentions,  but  injurious  to  a  merito- 
rious creditor.  The  court  are  respectfully  asked  to  reconsider 
their  former  opinion  in  this  case  and  in  the  case  of  Lucas  v.  The 
Sunbury  and  Erie  Railroad  Company,  8  Casey  458. 

J.  B.  ^  S.  J.  Packer^  for  defendant  in  error,  contended  that  the 
agreement  between  the  Sunbury  and  Erie  Railroad  and  the  Phi- 
ladelphia and  Sunbury  Railroad  Companies  was  in  effect  an 
assignment  for  the  benefit  of  creditors,  and  that  the  real  mean- 
ing of  an  instrument  was  not  to  be  so  covered  by  an  ambiguous 
inversion  of  language  as  to  defeat  the  operation  of  the  law  pro- 
hibiting preference  among  creditors:  citing  Lucas  v.  Sunbury 
and  Erie  Railroad  Company,  8  Casey  464 ;  Dufar  v,  Proff.  Life 
Insurance  Company,  4  Jurist,  N.  S.  841 ;  27  L.  J.  Rep.  ch.  817 ; 
Dreisbach  v.  Becker,  10  Casey  152;  Englebert  v.  Blanjot,  2 
Whart.  240;  Watson  v.  Bageley,  2  Jones  165;  Petch  v.  Tatem, 
15  M.  &  W.  110;  Calkins  v.  Lockwood,  14  Conn.  226. 

If  the  Sunbury  and  Erie  Railroad  Company  could  not  act  as 
trustees,  the  courts  have  power  to  appoint  a  proper  person  to  act 
in  this  capacity. 

If  this  instrument  was  an  assignment,  the  plaintiff  cannot 
recover.  If  not,  he  cannot  recover,  for  he  was  not  a  party  to 
the  contract,  and  was  a  stranger  to  the  consideration. 

There  are  cases  which  seem  to  sustain  the  principle  that  one 
for  whose  benefit  a  promise  is  made  may  sustain  an  action,  but 
not  broad  enough  to  enable  a  stranger  to  a  contract  under  seal 
to  enforce  it  by  an  action  of  assumpsit :  Blymire  v.  Boistle,  6 
Watts  182 ;  Morrison  v.  Berkey,  6  id.  851.    The  "  promise  to 
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pay  the  plaintiff"  is  assumed  in  the  plaintiff's  argument  without 
proof;  on  the  contrary,  the  agreement  between  the  companies 
was  referred  to  by  Mr.  Merrick  as  the  basis  of  their  arrange- 
ment, which  the  plaintiff  was  as  much  bound  to  understand  as 
Mr.  Merrick  was.  Again,  if  plaintiff  abandons  the  written 
agreement,  and  relies  on  a  verbal  promise,  he  is  defeated  by  the 
Act  of  April  26th  1855,  which  requires  a  memorandum,  or  note 
in  writing,  to  make  one  party  answerable  for  the  debt  of  an* 
other. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 

Woodward,  J. — The  opinion  of  this  court,  which  defeated  the 
plaintiff's  recovery  three  years  ago,  when  the  case  was  here,  has 
never  been  reported  and  is  mislaid,  but  the  grounds  of  our  ruling 
may  be  inferred  from  the  reported  case  of  Lucas  v.  The  Sunbury 
and  Erie  Railroad  Company,  8  Casey  458.  The  plaintiff's  debt 
was  against  the  Philadelphia  and  Sunbury  Railroad  Company, 
his  action  against  the  Sunbury  and  Erie  Railroad  Company.  The 
only  assumpsit  proved  against  the  latter  company,  was  the  pro- 
mise of  its  president  to  pay  plaintiff's  debt  out  of  future  earnings 
of  the  road,  as  prescribed  by  the  written  agreement  between  the 
two  companies,  of  26th  March  1857.  But  we  held  that  agree- 
ment to  be,  in  legal  effect,  an  assignment  for  the  benefit  of  the 
creditors  of  the  Philadelphia  and  Sunbury  Company,  and  conse- 
quently, that  the  preferences  therein  expressed  were  void.  The 
promise  of  the  assignee  to  pay,  according  to  the  expressed 
preferences,  was  nothing  more  than  a  promise  to  execute  the 
assignment,  and  the  preferences  being  void,  the  promise  could 
not  be  enforced,  of  course. 

We  are  asked  now  to  reverse  our  former  opinion,  both  in  this 
case  and  in  that  of  Lucas,  and  to  hold  that  the  paper  of  26th 
March  1857,  is  not  in  the  nature  of  an  assignment  for  the  benefit 
of  creditors.  If  we  should  so  declare,  the  plaintiff's  case  would 
be  well  made  out,  for  it  was  in  evidence,  that  the  Sunbury  and 
Erie  Company  had  received  net  profits  enough  to  make  good  the 
promise  of  their  president  to  Bittenbender. 

The  reasons  for  considering  the  lease  of  26th  March  1857  an 
assignment,  are  well  stated  in  the  opinions  of  Judges  Hare  and 
Read,  as  reported  in  8  Casey  461,  and  are  not  to  be  repeated  by 
me.  Nor  were  they  shaken  by  all  that  was  urged  in  argument 
on  the  present  writ  of  error. 

It  was  said,  the  rent  reserved  and  assigned  by  the  agreement 
of  26th  March  1857,  was  not  capable  of  appraisement  or  of  in- 
ventory under  our  Act  of  Assembly,  that  the  Sunbury  and  Erie 
Company  had  no  power  to  act  as  trustee,  and  that  the  operative 
words  of  the  instrument  were  an  assignment  directly  to  the 
oreditorS;  Bittenbender  and  Fiske,  and  not  to  the  Sunbury  and 
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Erie  Company  in  trust  for  them.  For  these  reasons,  it  was 
argued,  that  the  instrument  could  not  be  supported  as  an 
assignment. 

If  these  views  are  not  suflSciently  answered  by  the  opinions 
that  were  delivered  in  Lucas's  case,  it  may  be  remarked,  that  an 
assignment  may  be  well  made  of  any  property  of  which  the 
assignor  has  the  actual  or  potential  possession.  In  the  leading 
case  of  Grantham  v.  Hawley,  Hobart  132,  it  was  held,  that  a 
party  who  had  an  interest  in  land,  may  grant  all  fruits  that  may 
arise  upon  it  after,  and  the  property  shall  pass  as  soon  as  the 
fruits  are  extant,  as  a  parson  may  grant  all  the  tithe-wool  he 
may  have  in  such  a  year,  yet  perhaps  he  shall  have  none.  But 
a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his  sheep 
that  he  shall  buy  hereafter,  for  there  he  hath  it  neither  actually 
nor  potentially.  In  Petch  v.  Tatem,  15  M.  &  W.  109,  a  tenant's 
assignment  of  his  interest  in  crops  grown  in  future  years  of 
the  term,  was  supported.  In  Watson  v.  Bagaley,  2  Jones  167, 
it  was  said  by  C.  J.  Gibson,  that  any  binding  appropriation  of 
a  chose  in  action  to  a  particular  use,  by  any  writing  whatever, 
is  an  assignment,  or  what  is  the  same,  a  transfer  of  the  owner- 


Now  the  purport  of  the  paper  in  question  here  is  to  place  the 
railroad  of  the  Philadelphia  and  Sunbury  Company  in  the  hands 
of  the  Sunbury  and  Erie  Company,  to  be  stocked,  run  and 
repaired,  and  after  applying  the  proceeds  to  these  objects,  so  far 
as  necessary,  then  to  pay  the  remaining  earnings  to  the  preferred 
creditors,  Bittenbender  and  Fiske. 

The  railroad  was  property  in  possession ;  its  future  earnings 
were  potential.  Both  interests,  the  actual  and  potential,  passed 
to  the  Sunbury  and  Erie  Company,  and  vested  in  that  company, 
for  the  purposes  of  the  agreement.  .  We  see  no  reason  why  the 
road  and  its  probable  earnings  could  not  have  been  inventoried 
and  appraised  as  well  as  any  other  estate  and  its  future  rents, 
issues  and  profits.  If  both  a  term  and  a  rent  are  assignable ; 
if  contingent  and  potential  interests  may  pass  by  deed,  they  must 
be  susceptible  of  both  inventory  and  appraisement,  for  it  would 
be  absurd  to  hold  that  a  deed  could  pass  an  interest  that  was 
too  unsubstantial  to  be  valued. 

If  the  Sunbury  and  Erie  Company  had  no  power  to  act  as 
trustee,  this  would  not  avoid  the  assignment.  The  court  would 
supply  a  competent  trustee.  The  question  raised  in  the  case, 
however,  has  not  reference  to  the  capacity  of  the  assignee,  but 
to  the  fact  of  an  assignment.  For  the  reasons  before  given,  we 
think  an  assignment,  though  not  intended,  was  in  fact  made. 
And  made  not  directly  to  the  creditors,  as  argued,  but  to  the 
Sunbury  and  Erie  Company,  in  trust  for  the  creditors.  Though 
the  trust  is  not  very  distinctly  defined,  and  all  liability  for  misr 
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application  of  moneys  is  released  to  the  assignee,  yet  it  is  too 
apparent  to  admit  of  a  doubt  that  the  transfer  of  the  property 
was  by  one  company  to  the  other  in  trust,  for  the  benefit  of 
creditors.  At  no  time  could  Bittenbender  have  claimed  posses- 
sion of  the  road  under  the  assignment.  He  was  not  to  earn  net 
profits  by  use  of  it,  but  the  Sunbury  and  Erie  was  to  have  the 
exclusive  possession  of  the  road  and  to  earn  the  profits.  And 
these  when  received  "  by  them  in  cash,  and  not  required  to  be 
retained  and  applied  for  the  purposes  herein  provided  for,  shall 
be  applied  and  paid  in  manner  following,"  &c. 

This  was  a  grant,  not  to  Bittenbender  and  Fiske,  but  to  the 
Sunbury  and  Erie  Company,  for  their  use  and  benefit.  It  wag 
an  express  trust ;  we  can  make  nothing  else  of  it.  But  the  pre- 
ferences are  void,  because  forbidden  by  statute.  For  all  pur- 
poses except  the  preferences  the  assignment  is  sustainable. 

But  here  comes  in  another  argument,  that  the  preference  of 
Bittenbender  was  lawful,  because  his  bill  was  for  repairs  of  the 
rolling  stock,  without  which  the  road  could  not  be  kept  up. 
Among  execution  creditors  we  do  not  allow  one  or  more  to  seize 
and  sell  those  appurtenances  of  improvement  companies,  without 
which  they  cannot  accomplish  the  end  of  their  being,  but  we  put 
the  creditors  to  process  of  sequestration  by  which  tne  corporate 
property  may  be  continued  in  productive  use  for  the  benefit  of 
all  creditors  alike.  And  we  do  essentially  the  same  thing  here 
when  we  hold  this  an  assignment  for  creditors,  and  cut  out  its 
preferences. 

The  fact  that  Bittenbender's  labor  was  expended  on  cars,  enti- 
tled him  to  no  preference  in  the  assignment.  It  is  hard  to  deny 
liim  a  preference  for  so  meritorious  a  claim,  and  it  is  with  regret 
that  we  lay  down  the  law  against  him.  But  we  have  to  declare 
the  legal  effect  of  his  position.  He  comes  in  under  the  assign- 
ment. The  promise  he  lays  in  his  declaration,  was  a  promise 
founded  upon  the  assignment.  The  law  forbids  preferences  in 
such  assignments.  The  plaintiff's  action  is  to  enforce  one  of 
these  preferences. 

To  sustain  this  action  would  be  to  repeal  a  statute. 

The  judgment  is  affirmed. 

Strong,  J.,  dissents. 
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m  ^  ^^  West  Branch  Bank  and  Mehaffy  versus 

Armstrong. 

Subrogation  between  Joint  Endorsers  of  Negotiable  Paper— Inen  of 
Bank  on  St-ock  of  Debtor  attaclies  on  Protest  of  Note. — Lien  hoc 
extinguished  by  Sale  of  Stock  on  Execution, 

1.  The  joint  endorsers  of  negotiable  paper  are  liable  as  copromissors,  and 
as  such,  have  no  rights  of  subrogation  against  each  other. 

2.  By  the  Act  20th  March  1819,  {  35,  where  bank  stock  is  taken  in  eieca- 
tion  and  sold,  the  purchaser  of  the  stock  takes  it  subject  to  the  lien  of  any 
debt  due  by  the  holder  of  the  stock  to  the  bank ;  and  a  subsequent  sale  of  the 
stock  for  the  debt  creating  such  lien  divests  the  title  of  the  first  purchaser. 

3.  A  note  drawn  b^  C.  to  the  order  of  A.  and  B.,  and  jointly  endorsed  by 
them,  having  been  discounted  at  a  bank  where  A.  held  stock,  was  protested 
for  non-payment,  and  judgment  confessed  by  A.  and  0.  to  the  bans  for  the 

i\  amount :  afterwards  D.  obtained  a  judgment  against  A.,  upon  which  ^.  issued 
^  '  execution,  levied  upon  and  bought  the  stock  at  the  sale.  The  bank  then  ob- 
tained judgment  against  A.  and  B.  on  their  joint  endorsement,  and  issued 
executions  on  both  of  their  judgments,  upon  which  A.'s  stock  was  again  levied 
on,  when  B.,  one  of  the  endorsers,  paid  the  debt  to  the  bank,  took  an  assign- 
ment of  the  judgments  to  his  use,  and  on  the  execution  against  A.  and  G.  pur- 
chased A's  stock.  The  bank  refusing  to  transfer  the  stock  to  B.,  he  brought 
suit,  when  D.  interpleaded,  claiming  it  under  the  sheriff's  sale  to  him. 

Heldy  that  the  payment  of  the  debt  by  B.,  with  the  assignment  of  the  judg- 
ments, did  not  extinguish  the  lien  of  the  bank  on  the  stock  which  attached 
upon  the  protest  of  tne  note :  that  by  virtue  of  the  assignments,  B.  aoauired 
all  the  rights  of  the  bank,  and  became  entitled  to  all  its  remedies :  ana  that 
under  the  second  sale  he  took  a  good  title  to  the  stock,  notwithstanding  the 
previous  sale  to  D. 

Error  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  of  assumpsit  brought  in  the  court  below,  to 
January  Term  1859,  by  James  Armstrong  against  the  West 
Branch  Bank,  to  recover  the  value  of  certain  stock  of  the  bank 
which  was  claimed  by  him,  and  whose  demand  to  have  it  trans- 
ferred upon  the  books  of  the  bank  had  been  refused. 

The  stock  was  also  claimed  by  Lindsey  Mehafiy,  who  was 
allowed  to  interplead,  and  thus  become  a  party  to  the  suit. 

The  material  facts  of  the  case  are  as  follows : — 

On  the  22d  of  April  1856,  William  McKinney  was  the  owner 
of  forty  shares  of  stock  in  the  West  Branch  Bank  at  Williams- 
port,  and  which  still  stand  on  the  books  of  the  bank  without 
transfer. 

On  that  day,  John  McKinney  made  his  promissory  note,  pay- 
able at  ten  days,  to  the  order  of  William  McKinney  and  James 
Armstrong,  at  the  West  Branch  Bank  for  $1000,  which  was 
discounted  at  the  bank,  and  the  proceeds  paid  to  John  McKin- 
ney. On  the  24th  of  July  1856,  this  note  was  duly  protested  for 
non-payment. 

On  the  27th  of  August  1856,  Lindsey  Mehaffy  obtained  judg- 
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ment  against  William  McKinney  for  $1706.44,  on  which  a  Ji,  fa. 
was  issued,  September  Ist  1856,  and  "forty  shares  of  West 
Branch  Bank  stock,*'  levied  on  as  the  property  of  William  McKin- 
ney, which,  on  the  13th  of  September  1856,  was  sold  to  Lindsey 
Mehaffy  for  J980.     The  dividends  were  not  levied  on. 

On  the  28th  of  August  1856,  the  West  Branch  Bank  obtained 
judgment  against  Jonn  McKinney  and  William  McKinney  for 
1007.03,  on  which  executions  were  issued,  the  real  estate  of 
William  McKinney  sold,  and  the  proceeds  applied  to  prior  judg- 
ments of  the  bank.  On  the  16th  November  1856,  a  fi.  fa.  de 
novo  was  issued  by  the  bank,  and  on  the  same  day  the  stock 
dividends  due  thereon,  were  levied  on  as  the  property  of  William 
McKinney. 

On  the  24th  of  January  1857,  Armstrong  gave  notice  to  the 
bank  not  to  transfer  the  stock  but  apply  it  to  his  debt,  and  that 
he  was  readv  to  pay  on  receiving  an  assignment. 

On  the  18th  of  September  1858,  the  West  Branch  Bank  ob- 
tained  judgment  against  William  McKinney  and  James  Armstrong 
on  the  note  which  had  been  endorsed  by  them  for  the  sum  of 
91070.37,  on  which  execution  was  issued,  and  the  stock  and 
dividends  of  William  McKinney  levied  on. 

On  the  10th  of  December  lo58,  both  of  said  judgments  were 
transferred  to  the  use  of  James  Armstrong,  he  having  paid  the 
bank  in  full  for  them,  and  in  pursuance  of  the  said  judgments 
and  executions,  the  stock  and  dividends  due  thereon  were  sold 
by  the  sheriff  on  the  20th  of  December  1858,  as  the  property  of 
William  McKinney,  to  James  Armstrong,  for  the  sum  of  $40. 

The  stock  and  dividends  were  claimed  by  Mehaffy,  who  was 
a  director  of  the  bank,  under  the  above  recited  proceedings,  as  a 
bond  fide  purchaser,  without  notice  of  any  claim  on  behalf  of  tho 
bank  or  of  any  other  person.  And  by  Armstrong,  on  the  ground 
that  the  judgments  of  the  bank,  on  which  they  were  sold  to  him, 
were  liens  on  the  stock  and  dividends  for  a  debt  due  to  the  bank 
by  McKinney,  under  the  35th  section  of  the  Act  of  March  20th 
1819,  before  Mehaffy  obtained  his  judgment  or  became  a  pur- 
chaser ;  and  the  question  on  the  trial  was,  to  whom  did  the  stock 
and  dividends  belong.  On  the  trial  the  defendant  proposed  to 
ask  the  president  of  the  bank,  whether  the  bank  had  authorized 
suit  to  be  brought  against  John  and  William  McKinney,  to  show 
that  Armstrong  obtained  the  judgment  and  levied  on  the  stock 
for  his  own  use,  and  not  to  preserve  the  lien  which  the  bank  held 
against  the  stock,  and  because  the  bank  looked  to  other  securi- 
ties than  said  lien  from  which  she  received  the  money.  This 
was  objected  to  by  the  plaintiff  and  rejected  by  the  court,  and 
was  the  first  error  assigned. 

The  plaintiff  requested  the  court  to  charge  the  jury : — 

1.  That  the  West  Branch  Bank,  by  virtue  of  the  Acts  of 
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Assembly,  had  a  lien  against  the  stock  of  William  McKinney  for 
his  indebtedness  as  endorser  on  the  note  discounted  by  the  bank 
on  the  26th  of  April  1856,  and  protested  24th  July  1856 ;  from 
the  date  of  said  discount  and  protest. 

2.  That  the  West  Branch  Bank  having  obtained  judgment  in 
the  Common  Pleas  of  Lycoming  county,  on  the  28th  of  August 
1856,  against  William  McKinney  and  John  McKinney,  in  suit 
No.  69,  in  November  Term  1856,  for  81007.03,  had  a  lien.against 
the  stock  of  William  McKinney  for  that  amount  from  the  date 
of  the  judgment. 

8.  The  bank  having  obtained  judgment  on  the  note  of  the  26th 
of  April  1856,  against  William  McKinney  and  James  Arm- 
strong as  endorsers  (No.  35  August  Term  1857,)  for  the  sum  of 
$1070.37,  and  this,  with  the  judgment  in  No.  69,  November 
Term  1856,  having  been  paid  the  bank  by  the  plaintiff,  and 
transferred  to  his  use, — the  lien  of  the  bank  enured  to  his  bene- 
fit, and  he  having  l)ecame  the  purchaser  under  said  judgments 
of  the  forty  shares  of  stock  and  dividends  at  sheriff's  sale  for  a 
sum  less  than  William  McKinney's  share  of  said  judgment,  he  is 
entitled  to  the  stock  and  dividends  as  purchaser.  • 

4.  That  the  right  of  plaintiff  as  purchaser,  to  the  stock  and 
dividends,  is  not  affected  or  impaired  by  the  alleged  sale  of  the 
stock  to  L.  Mehaffy  on  the  13th  of  September  1856,  such  sale 
being  subject  to  the  lien  of  the  bank  and  sale  under  it. 

5.  That  under  the  whole  evidence  the  plaintiff  is  entitled  to 
recover. 

The  defendant  requested  the  court  to  charge  : — 

1.  The  bank  had  no  lien  upon  the  stock  of  William  McKinney, 
to  pay  the  accommodation  note  of  John  McKinney,  endorsed 
by  William  McKinney  and  James  Armstrong. 

2.  That  if  any  lien  existed  it  was  discharged  by  the  sheriff's 
sale  and  purchase  by  Mehaffy,  and  the  remedy  was  exclusively 
upon  the  fund  produced  by  that  sale. 

3.  Even  if  the  lien  continued  after  the  sale,  it  was  discharged 
when  the  debt  was  paid  by  Judge  Armstrong,  one  of  the  en- 
dorsers, in  December  1858. 

4.  That  the  sale  and  purchase  of  the  stock  in  December  1858, 
by  Judge  Armstrong,  passed  no  title  to  the  purchaser.  1st.  Be- 
cause the  judgment  was  no  lien  upon  the  stock.  2d.  Because  the 
defendant,  William  McKinney,  had  no  interest  therein  at  the  time 
of  the  levy. 

5.  That  the  only  equity  which  Judge  Armstrong  has,  springs 
from  the  fact  that  he  is  entitled  to  contribution  for  one-half  of  the 
amount  paid,  from  his  co-endorser,  William  McKinney.  That  he 
stands  here  as  a  creditor  of  William  McKinney,  and  that  nothing 
was  due  to  him  until  he  paid  the  amount  of  debt  in  December 
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1858,  and  that  as  Lindsey  MehaflFy's  debt  was  anterior  in  time, 
his  equity  was  superior  to  that  of  the  subsequent  creditor,  James 
Armstrong,  and  consequently  as  against  Mehafiy,  Armstrong 
cannot  claim,  that  the  payment  of  the  debt  to  the  bank  did  not 
extinguish  the  lien  on  the  stock  if  any  such  lien  was  then  in 
existence. 

The  court  below  (Jordan,  P.  J.,)  affirmed  the  points  of  the 
plaintiff,  negatived  the  defendant's  first,  second  and  third  points, 
answered  the  fourth  point,  by  saying  that  the  purchase  of  the 
stock  by  Armstrong,  passed  the  right  of  the  stock  to  him, 
although  the  judgment  was  not  a  Hen  on  the  stock,  that  the  lien 
was  prior  to  and  was  not  destroyed  by  the  judgment,  and  that 
even  if  McEinney  had  no  interest  in  it  the  bank  had  a  lien 
upon  it. 

Defendant's  fifth  point  was  answered  as  follows  : — 

**  Judge  Armstrong  could  only  recover  from  his  co-endorser, 
McKinney,  the  half  of  the  whole  amount  he  was  compelled  to 
pay ;  but  he  does  not  stand  here  as  a  creditor  of  William 
McKinney,  but  as  surety  to  the  bank  for  the  debt  of  John 
McKinney,  and  having  paid  the  whole  amount,  and  received  a 
transfer  of  the  judgment,  he  is  entitled  to  recover,  and  although 
Lindsey  Mehaffy's  debt  was  anterior  in  time,  it  gives  him  no 
superior  equity  over  James  Armstrong,  and  the  latter  having 
paid  the  bank,  and  received  a  transfer,  may  claim  that  the  pay- 
ment did  not  extinguish  the  lien,  which  the  bank  had  in  the 
stock.  We  are  not  settling  in  this  case  the  equity  between  the 
co-endorsers." 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiff 
for  the  value  of  the  stock  and  dividends,  whereupon  the  defendant 
sued  out  this  writ  and  assigned  for  error  here : 

1.  The  rejection  of  the  evidence  above  mentioned. 

2.  The  answer  to  plaintiff's  fifth  point,  in  which  the  jury  were 
instructed  that  under  the  whole  evidence  the  plaintiff  was  enti- 
tled to  recover. 

3.  In  instructing  the  jury  as  follows : — 

**  But  Judge  Armstrong  is  in  position  of  a  surety  to  the  bank, 
for  John  McKinney,  having  paid  the  whole  amount,  and  claiming 
to  be  placed  in  the  situation  of  the  bank,  and  such  position  the 
court  is  of  opinion  he  occupies." 

**  Mr.  Mehaffy  was  a  director  of  the  bank,  prior  to  and  subse- 
quent to  the  date  of  this  note  of  22d  of  April  1826.  When  the 
note  of  a  stockholder  is  discounted  by  the  directors,  they  know 
that  his  stock  is  liable." 

**  The  amount  plaintiff  is  entitled  to  recover,  that  is,  the  value 
of  the  stock  on  the  10th  of  December  1858,  when  the  plaintiff 
demanded  a  transfer  of  it.  The  stock  then  sold,  as  stated  by 
Mr.  Watson,  the  president,  at  $26  or  $27  per  share.     The  divi- 
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dend  ap  to  the  time  the  suit  was  brought  was  $190.  The 
value  of  the  stock  and  the  dividend  amounting  to  $190,  are 
the  amounts  plaintiff  is  entitled  to  recover." 

G,  W.  Toungmany  with  whom  was  John  C.  KnoXy  for  plaintiff 
in  error,  argued  that  the  court  below  erred  in  their  instructions 
to  the  jury :  because, 

1.  The  bank  never  claimed  any  lien  upon  the  stock  of  the  co- 
endorser,  William  McKinney,  to  pay  the  accommodation  note  of 
John  McKinney,  but,  on  the  contrary,  looked  solely  to  the 
personal  security  of  the  endorsers  for  the  payment  of  the  note. 

2.  Even  if  the  bank  had  the  legal  right  to  seize  the  stock  of 
one  of  the  endorsers  to  pay  the  note,  she  was  not  bound  to  do 
so,  but  had  the  unquestioned  right  to  recover  the  money  due,  by 
suit  against  the  endorsers. 

8.  If  the  lien  ever  attached  to  the  stock,  it  was  discharged  by 
the  sheriff's  sale  to  Mehafl^,  at  which  sale  no  notice  was  given 
of  any  claim  on  the  part  of  the  bank,  nor,  in  fact,  had  any  such 
claim  ever  been  made. 

4.  If  the  lien  ever  existed,  and  was  not  discharged  by  the 
sheriff's  sale  in  September  1856,  it  ceased  when  the  debt  was 
paid  by  one  of  the  two  joint  endorsers  in  December  1858.  For 
after  this  time  no  debt  was  due  and  unpaid  to  the  bank  by  the 
former  owner  of  the  stock,  and  equity  would  not  keep  alive  the 
lien  in  favour  of  his  co-endorser  who  paid  the  money,  as  against 
Mehaffy,  whose  equities  as  creditor  were  anterior,  and  therefore 
superior  to  those  of  Judge  Armstrong. 

William  H.  Armstrotiffy  for  defendant  in  error,  contended  that 
the  lien  of  the  bank  on  this  stock,  commenced  from  the  date,  or  at 
farthest  from  the  protest  of  McKinney's  note,  and  that  the  85th 
section  of  the  Act  of  March  20th  1819,  was  not  repealed  by  the 
Act  June  16th  1836,  relating  to  executions :  Lex  v.  Potter,  4 
Harris  295 ;  while  it  was  affirmed  by  Act  of  June  16th  1850, 
sec.  34,  Purd.  74 ;  citing  also,  Rogers  v.  The  Huntingdon  Bank, 
12  S.  &  R.  77;  Grant  v.  Mechanics'  Bank,  15  S.  &  R.  148; 
Sewall  v.  The  Lancaster  Bank,  17  S.  &  R.  285;  Westmoreland 
Bank  V.  Kuhns,  2  Watts  136.  That  this  lien  results  for  the 
benefit  of  an  endorser  who  has  been  compelled  to  pay  the  bank : 
Farmers'  Bank  v.  Gibson,  6  Barr  51 ;  Mech.  Bank  v.  Earp,  2 
Wh.  390 ;  Willard's  Eq.  110 ;  Wain's  Assignee  v.  Bank  of  North 
America,  8  S.  &  R.  73.  And  that  after  protest,  William  McKinney 
and  James  Armstrong  were  both  debtors  of  the  bank,  who  had 
a  lien  on  the  stock  and  dividends  until  paid. 

That  a  surety  or  endorser  paying  for  his  principal,  may  have 
the  judgment  assigned  in  order  to  levy  on  the  lands  of  the  prin- 
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cipal  to  indemnify  himself :  MehaiTj  t^.  Shaw,  2  P.  B.  878 ;  or 
for  contribution :  Steckel  v,  Steekel,  4  Casey  233. 

The  bank  did  claim  a  lien  on  this  stock,  for  she  levied  on  it 
and  refused  to  assign  it.  She  had  a  right  to  resort  to  it  and  did 
80.  The  lien  was  fixed  by  law ;  the  sale  to  Mehaffy  was  subject 
to  the  lien  and  did  not  divest  it,  nor  did  it  cease  when  the  debt 
was  paid  by  one  of  the  joint  endorsers,  for  the  reasons  given  in 
6  Barr  74. 

The  opinion  of  the  court  was  delivered,  October  31st,  1861,  by 

Thompson,  J. — The  plaintiff's  rights  in  this  case  depended  not 
upon  the  doctrine  of  subrogation,  for  it  did  not  exist  as  between 
him  and  his  joint  endorser,  William  McKinney.  Joint  promisees 
have  no  such  rights  as  against  each  other,  and  therefore  all  that 
was  said  on  that  subject  was  outside  of  the  case. 

William  McKinney,  the  proprietor  of  the  stock  in  (niestion, 
and  the  plaintiff,  being  joint  endorsers  for  John  McKinnev, 
became  debtors  to  the  bank,  certainly  on  the  24th  day  of  July 
1856,  the  date  of  the  protest  of  the  note  of  the  22d  of  April 
preceding.  From  that  time  thenceforth  until  final  satisfaction, 
they  were  debtors  to  the  bank,  and  the  stock  standing  in  the 
name  of  either,  by  operation  of  law,  became  pledged  for  the 
liquidation  of  the  debt :  Act  of  20th  March  1819,  §  35,  Purd. 
834.  This  statute  provided  for  the  levy  and  sale  of  the  bank 
stock  of  any  debtor  by  his  creditor,  ^^  subject  nevertheless  to  any 
debt  due  hy  the  holder  of  such  stock  to  the  company  or  body  corpo- 
rate.*' 

This  provision  is  not  repealed  by  the  Act  of  the  16th  June 
1836,  relating  to  executions:  Lee  v.  Porter,  4  Harris  412,  nor 
touched  by  the  34th  section  of  the  Act  of  16th  June  1850. 

Mehaffy 's  debt  accrued,  and  his  seizure  and  sale  of  the  stock 
took  place  subsequently  to  the  period  when  the  statutory  lien  of 
the  bank  attached,  and  hence  the  sale  did  not  divest  the  lien. 
As  a  purchaser  he  was  bound  to  know  the  law,  and  that  the 
stock  was  liable  to  the  bank  for  any  indebtedness  of  William 
McKinney  to  it  at  the  time  of  his  levy,  and  he  took  the  risk  of 
existing  debts  to  the  bank  when  he  bought.  By  the  sale,  he 
acquired  a  right  to  the  stock,  only  in  case  the  indebtedness  of 
the  proprietor  to  the  bank  was  otherwise  extinguished.  Or  he 
could  have  rendered  his  title  complete  by  payment  of  the  debt 
himself.  This  he  did  not  think  it  expedient  to  do.  Previously 
to  the  date  of  Mehaffy 's  judgment,  the  bank  obtained  judgment 
by  confession  against  the  maker,  John,  and  the  endorser,  William 
McKinney,  and  subsequently  against  both  endorsers  for  the 
amount  of  the  note.  Execution  on  the  first  of  these  judgments 
proving  unavailable,  on  the  16th  November  1858,  an  alias 
fi.  fa,  was  issued ;  and  also  at  the  same  time  an  execution  on 
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the  judgment  against  William  McKinney  and  the  plaintiff.  Both 
judgments  were  for  the  debt  created  by  the  note.  The  stock 
was  seized  on  both  executions  and  sold  on  the  first,  as  appears 
by  the  sheriff's  return.  After  the  seizure  and  before  the  sale, 
the  bank  assigned  the  judgments  to  Mr.  Armstrong.  These 
transfers  carried  with  them  any  rights  of  the  bank  under  the 
judgments  and  executions,  and  unless  the  receipt  of  the  debt 
from  Armstrong,  one  of  the  defendants,  must  be  taken  as  a 
satisfaction  of  them,  he  has  all  the  rights  of  the  bank,  and 
entitled  to  all  its  remedies,  by  virtue  of  the  assignments :  Foster 
V.  Fox,  4  W.  &  S.  92. 

The  bank  chose  to  transfer  the  judgments,  on  terms  satisfac- 
tory to  itself,  to  Armstrong,  and  neither  party  intended  the 
extinguishment  of  the  debt,  as  against  the  defendants  in  the 
judgment.  I  know  of  no  principle  of  law  which  will  hold  the 
judgments  to  be  satisfied  against  the  intention  and  contract  of 
the  parties.  The  defendants  do  not  object  to  it,  and  Mehaffy  is 
placed  in  no  different  position  by  it,  from  that  in  which  he  would 
nave  stood,  had  the  bank  proceeded  in  the  execution  for  its  own 
use,  instead  of  the  use  of  Armstrong.  By  the  course  adopted 
the  latter  secured  to  himself  at  least  partial  contribution  from  a 
joint  promissor.  With  the  equities  between  them  Mehaffy  has 
nothing  to  do.  The  bank  never  relinquished  its  hold  on  the 
stock,  which,  we  have  seen,  was  good  against  Mehaffy,  and  Arm- 
strong, standing  in  her  shoes,  has  her  rights.  We  think,  there- 
fore, that  the  right  to  the  stock  passed  by  the  sale  to  plaintiff, 
and  that 

The  judgment  must  be  affirmed. 
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Ross  versus  Malcom. 

StreeU-^Power  of  Street  Commissioners  to  alter  Location  of  Road  prt' 
viously  opened  by  Supervisor, 

An  order  of  the  court  of  quarter  sessions  of  Union  county,  issued  in  1851 
to  "  the  supervisor"  of  the  borough  of  Lewisburg  to  open  a  road,  r^alurly 
reported  by  a  jury  the  year  before,  and  the  road  was  partiallv  opened.  In 
1855  another  supervisor  was  appointed  by  the  town  council  of  the  borough, 
who,  under  the  same  order,  opened  the  road  to  its  full  length  and  breadth, 
and  was  paid  by  the  borough  for  his  work  and  expense  in  so  doing.  Two 
years  after,  the  "  street  commissioner"  of  the  borough,  under  resolution  of 
the  town  council,  got  another  order  from  the  clerk  of  the  quarter  sessions,  in 
which  the  draft  was  changed,  and  *'  street  commissioner"  inserted  for  **  super- 
visor," under  which  he  changed  the  location  of  the  road  as  opened  in  1855, 
placing  it  farther  upon  the  laud  of  an  adjoining  lot  owner,  who  bronght  an 
action  of  trespass  against  the  "  street  commissioner"  for  tearing  down  bia 
fence,  ^.,  in  altering  the  road.    Hdd, 

1.  That  the  road  was  lawfully  opened  in  1855  by  the  supervisor  of  the 
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borough,  though  the  charter  made  no  provision  for  the  appointment  of  such 
an  officer  by  name. 

2.  That  the  road  having  been  once  fully  opened,  all  authority  under  the 
order  to  open  was  exhausted,  and  the  location  could  not  afterwards  be  altered 
by  another  supervisor. 

3.  That  the  presumption  was,  that  the  "supervisor"  mentioned  in  the 
order,  by  whom  the  road  was  opened,  was  the  proper  officer  to  open  the  road, 
until  the  contrary  was  shovm  by  the  defendant  upon  whom  was  the  burthen 
of  proof. 

4.  That  there  being  no  power  or  authority  in  the  street  commissioner  to 
alter  the  location  of  the  road,  he  had  no  right  to  enter  upon  the  land  of  the 
plaintiff  to  change  it,  and  was  guilty  of  trespass  in  so  doing. 

Ekkok  to  the  Common  Pleas  of  Union  county. 

This  was  an  action  of  trespasg  quare  clavsum  fregit^  brought 
July  22d  1857,  by  Howard  Malcom  against  James  P.  Ross,  for 
tearing  down  the  plaintiff's  fence,  and  treading  down  his  herbage, 
&c. ;  to  which  the  defendant  pleaded  "  Not  guilty,"  but  afterwards 
filed  a  special  plea,  justifying  his  action  in  the  premises,  under 
an  order  of  the  Quarter  Sessions  of  Union  county,  directing  him 
z&  street  commissioner  of  the  borough  of  Lewisburg  to  '*  open 
the  extension  of  Third  street  in  said  borough,*'  and  also  under 
a  resolution  of  the  burgess  and  town  council  of  the  borough  of 
Lewisburg,  in  reference  to  obstructions  in  streets,  highways,  &c. 

The  material  facts  of  the  case  appear  to  be  as  follows : — At 
September  Sessions  1850  a  report  of  viewers  was  presented  in 
favour  of  what  was  known  as  the  extension  of  Third  street  "  in 
the  borough  of  Lewisburg,  laying  it  out  from  the  south  end  of 
Third  street,"  through  lands  of  the  trustees  of  the  University 
at  Lewisburg  and  others,  to  the  Lewisburg  road.  This  report 
was  confirmed  December  24th  1850,  and  an  order  to  open  taken 
out  April  28th  1851. 

On  the  8th  of  August  1854  Howard  Malcom  purchased  of 
the  trustees  of  the  University  a  portion  of  their  ground  adjoin- 
ing his  residence,  on  the  left  side  of  the  extension. 

The  order  to  open,  which  had  been  taken  out  April  21st  1851, 
was  placed  in  the  hands  of  Byers  Ammon,  supervisor  of  the  bo- 
rough of  Lewisburg,  about  a  week  before  September  Sessions 
1855,  by  some  one  who  was  interested  in  the  opening  of  the  road, 
who  directed  him  to  proceed  to  open  the  street  under  the  threat 
of  a  prosecution  if  he  refused  or  neglected  to  do  so.  As  he  was 
threatened  with  a  suit  in  case  he  proceeded  to  execute  the  order, 
Mr.  Ammon  took  a  bond  of  indemnity  from  certain  persons 
interested  in  the  opening  of  the  road,  and  opened  it  according 
to  the  order  of  the  court,  except  that  he  made  an  offset  in  the 
road  on  the  side  owned  by  Mr.  Malcom.  Previous  to  this,  to 
wit,  December  29th  1854,  a  petition  was  presented  to  the  court, 
setting  forth  that  the  order  to  open  had  not  been  executed  farther 
than. Race  street. (which. was  the  boundary  of  the  land  owned  by 
the  University,  or  by  Mr.  Malcom),  and  praying  for  a  view  to 
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vacate  the  remainder  of  the  road  south.  A  jury  was  appointed, 
who  reported  to  May  Sessions  1855.  A  review  was  granted  at 
September  Sessions  1855,  and  the  contest  kept  up  by  re-reviewa 
and  exceptions  until  February  21st  1857,  when  the  Quarter  Ses- 
sions so  disposed  of  the  reports  and  the  exceptions  as  to  leave 
the  road  as  originally  laid  out  in  1850. 

Up  to  this  time  the  councils  of  the  borough  of  Lewisburg  had 
taken  no  action  in  the  matter.  Some  time  in  1857,  they  gave 
J.  P.  Ross,  who  was  then  street  commissioner,  orders  to  open  the 
road.  Mr.  Ross  accordingly  procured  an  order  from  the  clerk 
of  the  court,  and  proceeded  to  do  so  according  to  the  draft 
which  accompanied  the  order.  In  doing  so  he  set  in  the  fence 
of  Mr.  Malcom  at  one  end  of  his  lot,  the  other  corner  being  at 
or  near  its  proper  place,  which  was  the  trespass  for  which  suit 
was  brought. 

On  the  trial,  the  moving  of  the  fence  without  any  unnecessary 
damage  was  proved  by  the  plaintiiT.  The  defendant  proved  his 
appointment  as  street  and  road  commissioner ;  gave  in  evidence 
the  order  of  the  Court  of  Quarter  Sessions,  and  a  resolution  of 
the  town  council  authorizing  their  clerk  to  appear  and  defend 
the  suit  at  the  cost  of  the  borough. 

The  plaintiff  contended,  and  so  requested  the  court  to  instruct 
the  jury : — 

1.  That  when  a  road  has  once  been  opened  by  the  supervisors 
or  street  commissioners,  its  location  cannot  afterwards  be  altered 
by  another  supervisor  or  street  commissioner  for  the  purpose  of 
placing  it  in  what  he  may  suppose  to  be  its  proper  site. 

2.  AH  authority  under  the  order  of  the  Quarter  Sessions  to 
open  a  road  is  exhausted  by  the  action  of  those  to  whom  it  was 
directed,  and  cannot  be  resumed,  although  the  first  location  was 
in  a  wrong  place  or  not,  according  to  the  report  of  the  viewers. 

3.  That  if  the  jury  believe  from  the  evidence  in  this  case  that 
Byers  Ammon,  a  former  supervisor,  opened  this  street  either 
where  the  viewers  reported  a  road  or  in  any  other  place,  and 
that  afterwards  James  P.  Ross  opened  the  same  street  in  a  dif- 
ferent place,  and  thereby  extended  or  widened  said  street  upon 
the  lands  of  Howard  Malcom,  that  then  the  said  Ross  is  a  tres- 
passer, and  plaintiff  is  entitled  to  recover  damages  for  said  tres- 
pass. 

4.  That  the  second  order,  issued  to  James  P.  Ross,  was  a 
nullity,  and  all  acts  done  under  it  void  for  want  of  power  in  the 
court  to  grant  such  second  order ;  and  every  act  done  under  said 
order  further  than  the  mere  clearing  out  of  obstructions  to  the 
breadth  of  fifty  feet  in  the  road  as  opened  by  Byers  Ammon  was 
unauthorized  and  contrary  to  law,  and  would  make  defendant  % 
trespasser  the  same  as  if  he  had  been  a  private  citisen,  or  had 
proceeded  without  any  order  at  all. 
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The  defendant  requested  the  court  to  instruct  the  jury  that, 
by  virtue  of  the  Act  of  Assembly  incorporating  the  borough  of 
liewisburg,  the  street  commissioner  is  the  proper  person  to  open 
the  streets. 

2.  That  a  supervisor  elected  by  the  town  council  has  no  autho- 
rity except  that  which  is  given  him  by  order  of  the  council  or 
street  commissioner. 

3.  That  under  the  evidence  in  this  case  the  street  in  question 
was  opened  in  pursuance  of  lawful  authority,  and  by  the  proper 
o£Bcer,  James  P.  Ross. 

4.  That  in  opening  the  road  according  to  the  order  of  the 
court,  the  defendant  was  not  trespassing,  and  according  to  the 
evidence  the  verdict  must  be  for  the  defendant. 

6.  That  all  orders  issued  to  the  supervisor  were  null  and  void, 
from  want  of  authority  in  the  supervisor  to  act  in  that  capacity. 

Under  the  charge  of  the  court,  there  was  a  verdict  and  judg- 
ment in  favour  of  the  plaintiff.  The  defendant  thereupon  sued 
out  this  writ,  and  assigned  as  cause  for  reversal  the  following 
matters,  viz. : — 

1.  The  court  erred  in  admitting  as  evidence  the  order  directed 
to  the  supervisors  of  the  borough  of  Lewisburg,  dated  the  28th 
of  April  1851  (under  which  the  plaintiff  below  claimed  the  road 
was  opened  prior  to  the  order  to  the  street  commissioner,  which 
was  executed  by  James  P.  Ross),  because  the  order  of  the  28th 
of  April  1851,  unacted  upon  until  September  1855,  after  a  view 
to  vacate  granted  in  December  1854,  and  proceedings  pending, 
became  a  nullity;  because  not  directed  to  any  person  having 
authority  to  open,  and  because  the  order  did  not  contain  a 
correct  diagram  of  the  road  laid  out  by  the  viewers ;  because 
there  was  no  proof  that  Bvers  Ammon  had  any  authority  to 
locate  said  order ;  because  tne  plaintiff  below  failed  to  prove  the 
road  effectually  opened  in  compliance  with  and  according  to  said 
order. 

2.  The  court  having  answered  defendant's  first  and  second 
points  affirmatively,  and  in  their  answers  thereto,  said,  "  That 
the  street  commissioners  are  the  only  persons  designated  in  the 
Act  of  Assembly  upon  whom  the  duty  would  devolve,  and  that 
a  supervisor  elected  by  the  town  council  could  only  execute  the 
duties  assigned  him  by  the  council  or  the  street  commissioner,*' 
erred  in  instructing  the  jury  in  answer  to  the  defendant's 
third  point,  that  *' James  P.  Ross  was  not  the  only  proper 
officer  to  open  the  street ;  this  will  depend  on  whether  you  shall 
find  from  the  evidence  the  %upervUor  wob  authorized  by  the 
council  to  perform  $tich  duty;'*  and  in  not  affirming  defendant's 
third  point,  that  under  the  evidence  in  the  case  James  P.  Ross 
was  the  proper  officer  to  open  the  street,  &o. 
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3.  The  court  erred  in  not  afiSrming  the  defendant's  fourth 
point ;  and  particularly  in  leaving  it  as  a  fact  for  the  jury  to 
decide  whether  the  order  of  the  court  was  not  exhausted  by 
Ammon  previous  to  Ross  obtaining  a  copy  of  it,  and  in  refusing 
to  instruct  the  jury  that  according  to  the  evidence  the  verdict 
must  be  for  the  defendant. 

4.  In  refusing  to  instruct  the  jury,  in  answer  to  defendant's 
fifth  point,  "  that  all  orders  issued  to  the  supervisor  were  null 
from  want  of  authority  in  the  supervisor  to  act  in  opening  roads," 
and  particularly  in  instructing  the  jury  in  answer  thereto,  "  the 
officer  they  call  the  supervisor  is  created  by  authority  of  council 
to  take  part  in  the  opening,  regulating,  and  repairing  of  streets." 

6.  In  the  general  charge,  the  court  erred  in  saying,  "  we  have 
not  been  shown  what  the  powers  of  this  supervisor  are ;  they 
are  not  defined  by  any  by-law  or  ordinance  of  the  council,  and 
can  only  be  collected  from  the  parol  testimony  and  acts  oif  the 
supervisor  recognised  by  the  council ;"  an  ordinance  was  given 
in  evidence  by  the  defendant's  counsel,  in  words  following: 
"  Resolved,  That  the  supervisor  do  no  work  in  the  streets  and 
alleys  unless  under  the  immediate  instruction  of  the  town 
council." 

6.  In  instructing  the  jury,  in  the  general  charge,  "  that  the 
questions  for  them  were,  had  Ammon  any  authority  to  open  this 
street  ?  what  authority  did  the  council  vest  in  him  ?  and  did  it 
extend  to  the  act  done  by  him  in  opening  this  road,"  when  not 
a  particle  of  evidence  of  any  authority  from  the  council  to  open 
the  street  was  given ;  on  the  contrary,  he  disclaimed  any  autho- 
rity from  the  council,  and  swears  that  he  opened  it  on  the 
strength  of  a  bond  of  indemnity  given  him  by  Charles  F.  Hess 
and  others,  and  while,  as  the  records  show,  proceedings  were 
pending. 

7.  In  instructing  the  jury  that  they  *'were  to  determine  whe- 
ther Ammon  was  acting  under  the  supervision  and  direction  of 
the  town  council,  with  the  order  of  the  court,  when  he  opened 
the  street  in  controversy ;  if  he  was,  the  authority  to  open  under 
order  of  the  court  was  exhausted,  and  Ross  changing  the  route 
of  the  road  from  where  it  was  opened  by  Ammon,  would  be  a 
trespasser,  and  the  plaintiff  be  entitled  to  recover,"  when  there 
was  no  such  authority  hinted  at  in  all  the  evidence. 

8.  In  instructing  the  jury,  in  the  general  charge,  "  that  restric- 
tions by  the  resolution  (of  the  burgess  and  town  council)  of 
1843,  have  reference  only  to  a  street  commissioner,  using  the 
single  number  and  not  naming  a  supervisor. 

The  case  was  argued  in  this  court  by  John  B.  Linn  for  plain- 
tifiF  in  error,  and  by  6?.  F.  Miller  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

LowRiE,  C.  J. — We  are  unable  to  declare  any  of  these  errors 
sustained.  If  this  road  was  lawfully  opened  in  1855,  the  street 
commissioners  and  town  council  of  1857  had  no  authority  to 
change  its  location.  There  is,  therefore,  but  one  question  for 
consideration :  was  the  opening  in  1855  made  by  lawful  autho- 
rity ?  It  was  done  by  the  supervisor,  and  not  disputed  by  any 
other  officer  or  person  until  near  two  years  afterwards.  It  is 
now  insisted  that  the  street  commissioner  was  the  proper  officer 
to  do  it,  and  not  the  supervisor,  or  at  least  that  he  should  fix  its 
lines. 

The  authority  and  the  duty  to  open  the  road  is  not  disputed, 
and  we  must  not  be  critical  in  relation  to  the  particular  borough 
functionary  that  ought  to  do  it.  No  ordinance  assigns  this  duty 
to  any  one  officer,  and  we  cannot  supply  this  defect.  If  the 
superiors  of  an  officer  do  not  dispute  his  acts  at  or  about  the 
time  of  their  performance,  we  must  treat  them  as  valid.  The 
name  of  the  office  supervisor  helps  us  in  this.  Without  a  special 
definition  of  it,  we  must  receive  it  according  to  its  general  de- 
finitioix,  or  common  usage,  and  then  we  treat  the  supervisor  as 
the  proper  authority  to  open  roads  under  the  order  of  the  court. 
,  This  road  having  been  opened  by  him,  we  presume  that  he  was 
the  proper  officer  to  do  it,  unless  the  contrary  be  shown,  and 
this  throws  all  the  burden  of  proof  on  the  defendant  below. 

It  seems  to  us  that  the  case  was  well  tried  in  all  respects. 

Judgment  affirmed. 


40    2891 

The  West  Branch  Insurance  Company  versus  isssJB 

Helfenstein. 

Fire  Insurance. — Effect  of  Partial  Sale  and  Joint  Possemon  0/  Insured 
Property. — Notice  of  Loss  when  sufficient, — Parol  Evidence  of  Con- 
tents of  Written  Papers^  when  Admissible. — Assignment  hy  Insured 
Party  after  Loss. — Effect  of  on  Policy, 

1.  The  law  of  the  relation  between  insurers  and  the  assured,  is  the  policj 
of  insurance,  with  all  its  clauses,  conditions  and  stipulations,  by  which  their 
mutual  rights  and  liabilities  are  defined  and  measured. 

2.  In  a  policj  obtained  by  a  merchant  upon  his  storehouse,  and  upon  his 
stock  of  goods  therein,  each  for  a  certain  sum,  there  was  a  condition  tnat  **  in 
case  of  any  transfer,  partial  transfer  or  chancre  of  title  in  the  property  in- 
sured, each  insurance  shall  be  void  and  of  no  effect,"  &e.  He  afterwards  sold 
a  part  of  his  stock,  without  notice  to  or  with  the  consent  of  the  company,  and 
leased  the  lower  story  of  his  store  to  the  purchasers,  occupying  himself  the 
second  story  and  the  cellar  with  the  balance  of  his  stock,  which,  at  the  time 
of  the  fire,  exceeded  in  value  the  insurance  obtained  on  his  goods. 

Beld,  that  he  had  not  forfeited  his  right  to  indemnity  by  failing  to  give 

4  Wr.— 19 


Digitized  by 


Google 


290  SUPREME  COURT  ISuniu^f 

[West  Branch  Insurance  Co.  v.  Helfenstein.] 

notice  of  the  partial  sale,  but  was  entitled  t»  recover  the  amount  of  his  in- 
surance, it  being  upon  merchandise,  which  is  to  be  used  for  traffic  and  com- 
merce, and  not  as  property  to  be  kept  unchanged. 

3.  The  admission  under  lease  of  the  purchasers  of  part  of  the  stock,  to  the 
joint  possession  of  the  store  building,  was  not  a  breach  of  the  covenant ;  for 
the  condition  forbidding  the  transfer  or  change  of  title  in  the  property  insured, 
without  the  assent  of  the  company,  does  not  include  a  lease  which  changes 
only  the  possession. 

4.  Where  notice  of  the  loss  was  required  to  be  given  to  the  secretary  of  the 
company  by  the  assured,  in  writing^  a  written  notice  to  the  secretary  from  the 
local  agent,  upon  information  conveyed  to  him  by  the  assured,  is  sufficient. 

5.  A  condition  that  notice  of  the  loss  be  given  to  the  company/oWAnri^ 
requires  from  the  assured  due  diligence  under  all  the  circumstances  of  the 
case ;  therefore,  notice  of  a  fire  at  T.  on  Saturday,  given  verbally  to  the  local 
agent  at  S.,  twelve  miles  distant,  and  by  him  communicated  to  the  secretary 
at  L.,  seventy  miles  distant,  within  five  days  after  the  fire,  on  the  following 
Wednesday,  is  a  substantial  compliance  with  the  requirement  of  the  policy, 
and  is  in  time. 

6.  Where  the  company  had  been  notified  to  produce  upon  the  trial  the  letter 
written  by  their  local  agent  at  S.,  ^ving  information  of  the  fire,  and  had  re- 
fused, it  was  competent  for  the  plaintiff  to  prove  the  contents  of  the  letter  by 
the  agent  himself. 

7.  Where  the  assured,  four  years  after  the  loss  occurred,  had  made  an 
assignment  for  the  benefit  of  creditors,  it  was  not  error  in  the  court  below  to 
reject  the  assignment,  when  offered  in  evidence  br  the  defendant,  to  show  the 
breach  of  a  condition  forbidding  the  transfer  of  a  policy  or  a  claim  there- 
under, either  prior  or  subsequent  to  a  loss,  except  by  the  consent  of  the  com- 
pany ;  for  after  a  right  of  action  for  a  loss  has  accrued,  no  condition  in  the 
policy  could  prevent  a  subsequent  assignment  of  the  claim.  The  legal  effect 
of  the  claim  cannot  be  limited  by  such  a  condition  ;  the  right  to  receive  the 
insurance  became  a  chose  in  action,  and  as  such  was  assignable,  and,  if  ap- 
plicable, the  condition  was  null  and  void,  because  contrary  to  law. 

Error  to  the  Common  Pleas  of  Northurriberland  county. 

This  was  an  action  of  assumpsit,  brought  by  Edward  Helfen- 
stein, to  October  Terra  1861,  against  the  West  Branch  Insurance 
Company,  to  recover  the  amount  of  a  loss  sustained  by  him  in 
consequence  of  the  burning  of  a  frame  storehouse  and  a  lot  of 
merchandise,  alleged  to  have  been  covered  by  a  policy  of  insur* 
ance,  dated  July  31st  1861.  To  a  declaration  in  the  usual  form 
the  defendant  pleaded  non  assumpsit^  payment,  and  payment  with 
leave,  &c-,  and  on  the  issue  thus  made  up,  the  parties  went  to 
trial. 

The  defence  was,  that  the  plaintifiF  had  violated  the  following 
terms  and  conditions  contained  in  the  policy  of  insurance,  vix. : — 

"If  this  policy,  or  any  interest  herein,  shall  be  assigned, 
unless  in  either  case  the  assent  thereto  of  said  company,  from 
the  secretary,  in  writing,  be  obtained  and  endorsed  thereon,  these 
presents  shall  thenceforth  be  null  and  void."  And  again :  "  This 
policy  (or  any  interest  therein),  or  any  claim  thereunder,  against 
the  said  corporation,  is  not  assignable  either  prior  or  subsequent 
to  loss,  unless  by  consent  of  the  said  corporation,  manifested  by 
writing ;  and  in  case  of  any  assignment,  transfer,  or  termination 
of  the  interest  of  the  insured,  or  any  such  claim,  either  by  s&le 
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or  otherwise,  without  such  consent  from  the  secretary,  this  policy 
shall  thenceforth  be  void  and  of  no  effect,  and  any  liability  of  said 
corporation  upon  such  claim  shall  thenceforth  cease." 

*'  In  case  of  any  transfer,  partial  transfer,  or  change  of  title 
in  property  insured  by  this  company,  such  insurance  shall  be 
void  and  of  no  eifect ;  *  *  *  *  or  if  the  property  herein  insured, 
or  any  part  of  it,  shall  be  transferred  by  any  contract  or  any 
change  of  partnership  or  ownership,  then  this  policy  shall  be 
void,  unless  the  consent  of  the  secretary  thereto  shall  be  endorsed 
on  this  policy." 

"  All  notices  shall  be  served  on  the  secretary ;"  and  the  sixth 
condition  annexed  to  the  policy  provides  that  "persons  sustaining 
loss  or  damage  by  fire,  shall  forthwith  give  notice  thereof  in  writing 
to  the  secretary  of  the  company,  *  *  *  *  and  said  company  shall 
in  no  case  be  deemed  to  have  waived  a  full,  literal,  and  strict 
compliance  with,  and  performance  of  each  and  every  of  the 
terms,  provisions,  conditions,  and  stipulations  in  this  policy  con- 
tained and  hereto  annexed,  to  be  performed  and  observed  by  and 
'  on  the  part  of  the  insured,  and  every  person  claiming  by,  through, 
or  under  them,  unless  such  waiver  be  express  and  manifest  in 
writing,  under  the  signature  of  the  secretary  of  said  company 
before  any  failure  on  the  part  of  the  insured,  or  any  one  claim- 
ing by,  through,  or  under  him,  to  comply  with,  and  observe,  and 
perform  the  same  shall  have  occurred.  And  if  any  agent  of 
this  company,  in  the  transaction  of  their  business,  shall  assume 
to  violate  these  conditions,  such  violation  shall  be  construed  to 
be  the  act  of  the  insured,  and  shall  render  void  this  policy." 

"  It  is  further  agreed  between  said  parties,  that  any  violation 
whatever  of  the  conditions  hereto  annexed,  and  which  form  a 
part  of  this  policy,  shall  vitiate  and  render  this  policy  void  and 
of  no  effect  •"****"  and  that  this  policy  is  made  and  accepted 
in  reference  to  the  terms  and  conditions  hereto  annexed,  and 
form  a  part  of  this  policy;  all  of  which  are  to  be  used  and 
resorted  to,  in  order  to  explain  the  rights  and  obligations  of  the 
parties  hereto,  in  all  cases  of  loss  or  otherwise." 

On  the  trial  the  defendant  gave  in  evidence  the  facts  on  which 
this  defence  rested,  all  which  are  sufficiently  set  forth  in  the 
opinion  of  this  court. 

The  court  below  (Jordan,  P.  J.)  permitted  the  plaintiff  to 
prove  that  William  L.  Dewart  had  given  verbal  notice  for  him  to 
P.  W.  Gray,  agent  of  the  company,  a  few  days  after  the  fire, 
which  the  agent  had  accepted,  and  communicated  to  the  secre- 
tary of  the  company  by  letter  immediately ;  and  rejected  the 
defendant's  offer  to  prove  that  the  plaintiff  had  assigned  his 
policy  for  the  benefit  of  his  creditors. 

Under  the  charge  of  this  court  there  was  a  verdict  and  judg- 
ment in  favour  of  plaintiff  for  $3729.50,  whereupon  the  defend- 
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ant  sued  out  this  writ,  and  assigned  for  error  the  admission  and  the 
rejection  of  the  testimony  above  mentioned,  and  the  answer  given 
by  the  court  below  to  the  points  propounded  by  defendant  as  to 
effect  of  plaintiff's  conduct  in  selling  a  portion  of  the  insured 
goods  prior  to  the  fire — in  transferring  or  parting  with  the  pos- 
session of  part  of  the  storehouse  covered  by  the  policy,  his 
omission  to  give  written  notice  of  his  loss  and  damage,  and  on 
the  power  of  the  agent  or  secretary  of  the  company  to  waive 
the  notice  required  by  the  terms  of  the  policy. 

Mayer  ^  Ball,  with  whom  was  W.  M.  RockafeUer^  for  plaintiff 
in  error. — This  policy  is  a  contract  between  the  parties,  who  may 
incorporate  in  it  such  claims,  conditions,  and  stipulations,  not 
contravening  the  common  or  statute  law  of  the  land,  as  may  be 
agreed  upon,  and  when  thus  adjusted,  and  the  policy  is  issued, 
it  is  "  the  law  established  by  the  parties  for  the  definition  of  the 
relatiojis  between  them,"  and  must  be  resorted  to,  to  explain 
their  rights  and  obligations,  and  which  courts  of  justice  will  en- 
force as  made :  Trask  v.  State  Fire  and  Marine  Ins.  Co.,  5  Casey 
198 ;  Commonwealth  Ins.  Co.  v.  Sennett,  Barr  &  Co.,  1  Wright 
205 ;  North- Western  Ins.  Co.  v.  Phoenix  Oil  and  Candle  Co.,  7 
Casey  448 ;  Trustees  of  the  Fire  Association  of  Philadelphia  v, 
Williamson,  2  Id.  196. 

The  evidence  showed  that  about  two  months  after  the  insur- 
ance had  been  effected,  the  insured  sold  the  greater  portion  of 
the  goods  covered  by  the  policy  to  Messrs.  Herb  &  Deppin.  The 
goods  thus  purchased  had  been  inventoried  by  the  parties,  deli- 
very and  transfer  made  of  them,  for  which  they  paid  the  assured 
$7300.  A  lease  of  the  building  insured  was  also  agreed  upon, 
by  virtue  of  which  the  vendees  of  the  assured  had  possession  of 
the  premises  at  the  time  of  the  fire,  together  with  a  small  balance 
of  the  goods  not  yet  taken  by  them.  All  which  was  done  with- 
out the  knowledge  or  consent  of  the  said  company,  and  rendered 
the  policy  void  from  the  time  of  such  sale  and  transfer :  Finley 
et  ah  V.  The  Lycoming  County  Mutual  Insurance  Company,  6 
Casey  311 ;  Farmers'  and  Mechanics'  Insurance  Company  r. 
Simmons  et  al.^  6  Id.  299. 

A  partial  sale  of  the  property  insured,  in  violation  of  this  con- 
dition of  the  policy,  renders  it  void,  because  the  contract  was  an 
entirety,  and  if  void  in  part  it  must  be  in  toto :  Fire  Associa- 
tion V.  Williamson,  2  Casey  196 ;  Noble  v.  James,  2  Grant  278  ; 
Columbian  Ins.  Co.  v.  Lawrence,  2  Peters  25 ;  Farley  et  aL  v. 
Lycoming  Co.  Mut.  Ins.  Co.,  6  Casey  313. 

There  was  therefore  error  in  the  answer  of  the  court  to  the 
first  point  of  defendant  below.  • 

All  the  above  authorities,  and  the  reasoning  upon  them,  apply 
with  equal  force  to  the  second  point  of  the  defendant  below, 
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which  is  believed  to  be  specific  enough  to  cover  both  the  transfer 
of  the  goods  and  the  building  insured  by  the  same  policy,  not- 
withstanding the  answer  of  the  court  below  in  construing  it  to 
relate  to  the  transfer  of  the  store-room  alone ;  but  even  in  that 
point  of  view  the  court  erred,  for  it  is  in  proof  that  the  assured 
before  the  fire,  created  an  estate  for  years  in  the  premises  insured 
by  leasing  the  same  to  Herb  &  Deppin,  who  were  in  possession 
of  the  same,  and  enjoying  their  term  at  the  time  of  the  fire,  in 
violation  of  the  policy. 

The  policy  requires  that  "  persons  sustaining  loss  or  damage 
by  fire  shsill  forthwith  give  notice  thereof  in  writing  to  the  secre- 
tary of  the  company,"  and  the  policy  itself  provides  that  "  all 
notices  shall  be  served  on  the  secretary."  This  is  a  condition 
precedent :  Angell  on  Insurance,  §§  225,  226 ;  The  Inland  In- 
surance and  Deposit  Company  v.  Stauffer,  9  Casey  397. 

It  was  not  shown,  nor  can  it  be  in  any  sense  fairly  implied 
from  the  evidence,  that  any  notice  whatever  of  the  loss  by  fire 
Tfras  in  this  case  served  on  the  secretary ;  proving  that  Mr.  Gray 
the  sent  a  letter  (in  the  ordinary  way)  several  days  after  the  fire  to 
secretary  residing  at  Lock  Haven,  seventy  miles  from  Treverton, 
and  that  a  few  days  afterwards  the  secretary  happened  to  come 
to  Sunbury  and  make  inquiries  of  the  agent  in  relation  to  the 
fire,  is  not  sufScient  of  itself,  without  more,  to  prove  service  of 
notice. 

Upon  this  point,  and  in  answer  to  the  3d  point  of  defendant 
below,  the  court  said  to  the  jury  "  the  notice  given  to  Mr.  Gray 
was  not  suflScient  ;*'  but  was  that  communicated  to  the  secre- 
tary and  acted  upon  by  him  ?  If  it  was,  it  was  sufficient.  The 
court  submit  it  to  you  to  determine  when  the  notice  was  given 
and  received  by  the  secretary,  if  sent  forthwith,  immediately,  or 
within  a  reasonable  time,  and  if  acted  upon  by  the  secretary  ? 
If  it  was,  it  is  sufficient. 

In  this  instruction  the  court  assumed  that  notice  was  given 
and  received  by  the  secretary,  and  only  submitted  to  them  to 
determine  when  the  same  was  given,  whereas  the  whole  question 
of  notice  was  one  of  fact  for  the  jury.  The  contract  required 
written  notice  to  be  served  on  the  secretary,  and  the  court  direct- 
ed the  jury  to  ascertain  when  service  of  such  notice  had  been 
made,  when  there  was  no  evidence  at  all  of  such  service,  and 
when  it  was  clearly  the  duty  of  the  court  to  have  so  instructed 
the  jury :  Sykes  v.  The  Perry  Co.  Mutual  Fire  Ins.  Company, 
10  Casey  79.  To  say  that  if  notice  was  sent  immediately  it  was 
sufficient,  is  to  alter  the  contract  of  the  parties,  which  required 
service  forthwith. 

This  condition  is  in  the  nature  of  a  warranty,  or  condition 
precedent,  and  must  be  strictly  complied  with :  Murgatroyd  v. 
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Crawford,  2  Yeates  420 ;  see  also  Trask  v.  The  State  Fire  and 
Marine  Insurance  Company,  5  Casey  198. 

The  court,  in  their  answer  to  the  4th  point  of  defendant  below, 
admit  that,  according  to  the  terms  of  the  policy,  the  agents  of 
the  company  could  not  waive  or  dispense  with  the  want  of  notice 
in  writing  to  the  secretary,  but  say  that  if  **  there  was  a  waiver, 
it  was  on  the  part  of  the  secretary,"  in  which  there  is  manifest 
error,  if  the  policy  of  insurance  is  a  binding  contract  between 
the  parties,  condition  sixth  prohibiting  such  waiver  positively, 
unless  in  writing.  It  is  not  pretended  that  there  was  any  evi- 
dence of  a  waiver  other  than  was  shown  by  the  acts  and  conduct 
of  the  secretary  of  the  company ;  but  as  the  parties  have  dic- 
tated for  themselves  the  kind  of  evidence  required  to  prove 
waiver,  it  can  be  shown  in  no  other  way :  North- West  Ins.  Co. 
V.  Phoenix  Oil  and  Candle  Co.,  7  Casey  448. 

Tlie  court  also  erred  in  permitting  the  plaintiff  below  to  prove 
what  notice  Dewart  gave  for  Helfenstein  to  Gray,  without  re- 
quiring him  to  show  such  notice,  or  such  waiver  as  the  conditio^i 
above  referred  to  required. 

Also,  in  rejecting  the  offer  of  the  defendant  below  to  prove 
that  plaintiff  had  made  an  assignment  of  the  policy,  on  which 
suit  was  brought,  for  the  purpose  of  showing  a  violation  of  a 
clause  of  the  policy,  which  formed  one  of  the  considerations 
moving  between  the  parties  at  the  consummation  of  the  con- 
tract. 

Besides,  the  plaintiff  below  having  put  in  issue  the  whole  con- 
tract, any  evidence  going  to  show  a  breach  of  its  conditions  by 
him  was  pertinent,  and  should  have  been  admitted:  Cole  v.  Bo- 
lard,  10  Harris  431 ;  Fitzwater  v.  Stout,  4  Id.  22. 

Charles  A,  Kutz  and  W.  C,  Lawson^  with  whom  were  J.  B.  ^  S.  J. 
Packer  J  for  defendants. — We  assent  to  the  doctrine  that  this  case 
is  to  be  decided  according  to  the  contract  law  established  by  the 
parties  for  the  definition  of  the  relation  between  them ;  but  in 
this,  as  in  all  others,  it  is  not  merely  the  words  but  the  sense  of 
the  law  that  makes  the  law. 

If  the  condition  annexed  to  the  policy  referred  to  in  the  first 
specification  of  error,  be  considered  suflBciently  comprehensive  to 
embrace  both  real  and  personal,  it  cannot  receive  the  construction 
contended  for  by  the  plaintiff  in  error,  and  be  held,  where  there  has 
been  a  sale  of  a  part  of  the  property  insured,  to  avoid  the  contract 
as  to  property  not  sold  or  transferred.  Finley  v.  The  Lycoming 
County  Mutual  Insurance  Company,  5  Casey  311,  does  not  sup- 
port any  such  doctrine. 

The  words  of  this  condition  are,  "  In  case  of  any  transfer, 
partial  transfer,  or  change  of  title  in  property  insured  bv  this 
company,  such  insurance*'  (not  the  policy)  "  shall  be  void  and 
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of  no  effect,"  &c.  What  insurance  ?  Why,  clearly,  only  that 
upon  the  property  which  may  have  been  transferred,  and  not 
that  upon  the  property  which  remains  in  the  hands  of  the  in- 
sured, and  has  never  been  the  subject  of  a  transfer,  partial  trans- 
fer, or  change  of  title. 

The  very  term  "merchandise/*  used  in  the  policy,  showed  that 
the  subject  of  the  insurance  was  to  be  open  to  trade  and  traffic, 
and  there  are  no  restrictions  imposed  either  as  to  time  or  amount 
of  sales  to  be  made,  nor  covenants  in  reference  to  the  amount 
of  stock  to  be  kept  on  hand. 

It  is  suggested  that  insurances  against  fire  are  made  in  confi- 
dence that  the  assured  will  use  all  precautions  to  avoid  the 
calamity  insured  against  which  would  be  suggested  by  his  inter- 
est, and  that  therefore  such  a  transfer  as  was  made  in  this  case 
rendered  the  policy  void.  The  answer  is,  that  the  parties  fixed 
in  their  contract  the  quantum  of  risk  each  was  to  assume ;  the 
company,  for  the  consideration  received  by  them,  assuring  the 
three-fourths,  and  leaving  the  one-fourth  of  the  risk  resting  upon 
the  insured.  As  to  the  real  estate  embraced  in  this  policy,  and 
the  personal  property  remaining  unsold  at  the  time  of  the  fire, 
this  relative  degree  of  responsibility  would  continue  just  as  when 
the  insurance  was  effected,  and  there  would  be  no  inducement 
on  the  part  of  the  assured  to  violate  the  confidence  reposed  in 
him. 

The  defendant's  second  point  assumes  the  fact  to  be,  without 
any  evidence  to  support  it,  that  a  sale,  transfer,  and  change  of 
title  of  the  insured  property  had  been  made,  and  the  court,  in 
their  answer,  took  it  for  granted  that  there  had  been  a  change 
of  possession,  a  leaving  of  the  property  for  some  time,  the  time 
being  indefinite.  This  was  a  statement  of  the  facts  of  the  case 
to  the  jury,  more  favourable  to  the  defendants  below,  than  the 
testimony  would  warrant;  for  one  of  the  plaintiff's  witnesses 
states  positively  that  the  store  was  owned  by  and  in  possession 
of  Helfenstein  at  the  time  of  the  fire,  and  although  Mr.  Herb 
stated,  in  his  cross-examination,  that  they  took  possession  of  the 
fitore  on  the  1st  of  October,  the  other  testimony  explained  fully 
what  Mr.  Herb  meant,  by  this  expression,  and  be  himself  fixes 
his  exact  meaning  immediately  after  by  saying,  "  we  had  pos- 
session only  of  the  goods  that  were  inventoried." 

If  Helfenstein  had  leased  the  store-room,  as  the  counsel  for 
plaintiffs  in  error  now  contend  he  did,  to  Herb  &  Deppin,  that 
fact  would  not  have  avoided  the  policy.  There  is  no  condition 
or  stipulation  in  this  policy  requiring  the  insured  to  occupy  the 
premises  himself,  and  there  is  nothing  in  it  nor  in  any  established 
principle  of  law  which  would  prevent  him  from  leasing  to  an- 
other :  Fire  Association  v,  Williamson,  2  Casey  196. 

The  obvious  meaning  of  this  fourth  condition  is  to  prevent  a 
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change,  or  transfer,  or  partial  transfer  of  the  titlb  to  insured 
property  without  the  consent  of  the  company. 

In  answer  to  the  3d  error  assigned,  it  was  said  there  was  a 
full  compliance  with  the  requirements  of  the  sixth  condition 
annexed  to  the  policy,  and  the  jury  so  found  the  fact.  The  court 
instructed  the  jury  that  the  notice  to  Gray  was  not  suflScient,  but 
submitted  it  to  them  to  determine  whether  the  notice  was  com- 
municated to  the  secretary,  and  acted  upon  by  him ;  when  the 
notice  was  given  and  received  by  the  secretary,  that  if  sent  forth- 
with, immediately,  or  within  a  reasonable  time,  and  acted  upon 
by  the  secretary,  it  was  suflScient. 

The  4th  error  assigned  is  answered  by  the  fact  that  there  was 
actual  notice  to  the  secretary,  and  that  clause  in  the  policy  clearly 
refers  to  a  waiver  by  agents. 

The  object  of  the  evidence  referred  to  in  the  5th  assignment 
of  error  was  to  show  what  the  notice  was  which  Gray  the  agent 
had  sent  to  the  secretary.  We  had  notified  them  to  produce  the 
letter,  they  had  refused,  and  it  was  competent  to  prove  the  con- 
tents. 

The  evidence  offered  by  the  defendants  below,  the  rejection 
of  which  is  the  6th  error  assigned,  was  a  general  assignment  for 
the  benefit  of  creditors,  made  by  the  insured  nearly  four  years 
after  the  commencement  of  this  action,  and  after  the  rights  of 
the  parties  had  been  fixed. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 

Woodward,  J, — Assenting  fully  to  the  main  proposition  of 
the  plaintiff  in  error,  that  a  policy  of  insurance,  with  all  its 
clauses,  conditions,  and  stipulations,  is  the  law  of  the  relation 
between  insurers  and  the  assured,  by  which  their  mutual  rights 
and  liabilities  are  to  be  defined  and  measured,  we  are,  notwith- 
standing, unable  to  construe  certain  clauses  of  the  policy  now 
before  us,  in  the  manner  suggested  on  the  part  of  the  plaintiff  in 
error. 

The  provision  which  forbids  an  assignment  of  the  policy  with- 
out the  knowledge  and  assent  of  the  company  is  immaterial,  for 
Helfenstein  made  no  assignment  and  attempted  to  make  none  of 
his  policy. 

The  fourth  condition  is  said  to  have  been  violated  by  his  sale 
of  goods  to  Herb  &  Deppin.  If  he  were  suing  for  the  value  of 
the  goods  transferred  to  those  purchasers,  the  doctrine  of  Finley 
V.  The  Lycoming  Mutual  Insurance  Company,  6  Casey  311, 
would  be  decisive  against  him  ;  but  the  goods  in  respect  of  which 
he  claims  indemnity,  were  never  sold  or  transferred  to  them  or 
any  one  else.  The  policy  was  on  a  frame  storehouse  situate  in 
the  village  of  Treverton,  and  a  stock  of  store  goods  within  the 
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same.  The  storehouse  was  valued  at  ?2000,  and  the  merchandise 
at  81000. 

Some  months  after  the  date  of  the  policy,  Helfenstein  sold  to 
Herb  &  Deppin  all  the  goods  on  the  lower  floor  of  the  store,  and 
admitted  them,  on  the  1st  October  1856,  to  the  possession  of 
that  part  of  the  storehouse,  for  the  purpose  of  making  merchan- 
dise of  the  goods ;  but  he  retained  all  the  goods  on  the  upper 
floor,  and  these  were  proved  to  exceed  in  value  the  JIOOO  of 
insurance.  The  indemnity  he  claims  is  for  the  building  and  the 
goods  on  the  upper  floor.  The  question  is  whether  he  has  for- 
feited his  right  to  indemnity  by  failing  to  give  notice  of  the  par- 
tial sale  to  Herb  &  Deppin.  The  language  of  the  fourth  condi- 
tion cannot  fairly  be  applied  to  forbid  such  a  sale,  because  the 
policy  was  on  merchandise^  which  is  property  not  to  be  kept 
unchanged,  but  to  be  used  for  traflSc  and  commerce.  Assuredly 
the  insurance  company  did  not  expect  the  merchant  they  were 
insuring  would  stop  his  sales  or  report  to  them  every  sale  he 
made.  If  he  lost  a  thousand  dollars'  worth  of  goods  in  that 
store  by  fire,  he  is  entitled  to  indemnity,  without  regard  to  any 
transfer,  partial  transfer,  or  change  of  title  "  in  otner  goods" 
which  he  may  have  had  in  the  store  at  the  date  of  the  policy. 
He  cannot  and  does  not  claim  for  the  goods  transferred  to  Herb 
&  Deppin.  The  transfer  to  them  does  not  impair  his  right  to 
indemnity  for  the  residue. 

Nor  can  the  words  of  the  fourth  clause  be  so  construed  as  to 
make  the  admission  of  Herb  &  Deppin  to  a  joint  possession  of 
the  store  building,  a  breach  of  covenant.  Those  words  do  not 
relate  to  the  possession,  but  to  the  title.  It  is  transfer  or  change 
of  title  in  the  property  insured,  which  is  forbidden.  There  was 
no  transfer  or  change  of  title  of  the  storehouse  or  of  the  goods 
for  which  plaintiff  now  claims  indemnity.  If  the  company 
meant  to  prevent  a  change  of  occupancy  or  custody,  they  should 
have  stipulated  against  it.  We  see  no  more  violation  of  this 
condition,  by  admitting  Herb  &  Deppin  to  the  possession  of  the 
lower  floor  of  the  store,  than  we  should  have  seen  in  a  change 
of  clerks,  porters,  or  watchmen  by  Helfenstein.  Policies  do 
sometimes  forbid  a  change  of  tenants  without  notice,  and  for  a 
very  good  reason,  but  this  policy  does  not.  The  language  of 
the  fourth  condition,  applicable  alike  to  the  real  and  personal 
property,  relates  exclusively  to  changes  of  title,  and  has  no 
reference  to  the  possession.  We  satisfy  those  words  fully,  when 
we  hold  that  in  respect  to  the  goods  transferred  to  Herb  &  Dep- 
pin, Helfenstein  could  set  up  no  claim,  but  that  in  respect  to  the 
untransferred  portion  of  the  goods  and  the  storehouse,  his  claim 
is  unimpaired. 

Now  as  to  the  next  point  of  notice.  The  sixth  condition  of 
the  policy  binds  persons  sustaining  loss  by  fire  to  give  notice 
thereof  in  writing  ^^ forthwith**  to  the  secretary  of  the  company. 
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The  fire  occurred  on  Saturday,  4th  of  October.  The  same 
day,  Helfenstein  went  to  Sunbury  to  see  Gray,  the  local  agent, 
and  through  him  to  give  notice  to  the  company  of  the  loss. 
Gray  was  not  at  home,  and  Helfenstein  requested  Mr.  Dewart 
to  give  him  notice  as  soon  as  he  returned.  Gray  admits  that 
he  got  the  notice  on  Wednesday  next  after  the  fire,  and  he 
swore  that  he  communicated  it  to  the  secretary  by  letter  imme- 
diately. The  secretary  came  down,  says  this  witness,  a  day  or 
two  after  I  sent  the  letter  up.  I  asked  him  if  he  was  going  to 
.Treverton.  He  said  it  was  not  necessary  to  go ;  that  1  should 
state  to  Helfenstein  to  make  out  a  list  of  his  losses  and  send  it 
up  to  the  secretary,  and  it  would  be  paid.  I  told  him  he  had 
better  put  it  on  paper.  He  put  it  on  paper,  and  I  handed  it  to 
Helfenstein  first  time  he  came  up  that  I  saw  him.  The  secre- 
tary told  me  he  would  send  Ulman  down  to  give  me  instructions 
— that  he  was  a  travelling  agent.  Ulman  came  here  about  tea 
days  after  the  fire.     He  said  he  had  been  in  Treverton." 

The  court  submitted  it  to  the  jury  to  say  whether  the  notice 
was  in  reasonable  time,  and  they  found  that  it  was.  The  notice 
is  to  be  forthwith  and  in  writing,  and  is  to  be  directed  to  the 
secretary.  Helfenstein  started  the  very  day  of  the  fire  to  com- 
municate notice  to  the  secretary.  He  had  a  right  to  do  it  through 
the  local  agent,  and  the  letter  of  the  agent  was  a  sufficient  com- 
pliance with  that  part  of  the  rule  which  requires  the  notice  to 
be  in  writing.  But  it  was  the  fourth  day  after  the  fire  that  the 
agent  communicated  the  notice.  Was  this  in  time  ?  We  held, 
in  Trask  v.  The  State  Insurance  Company,  6  Casey  198,  that 
eleven  days  was  too  long  a  delay,  if  not  excused  by  circumstances. 
And  again,  in  The  Inland  Insurance  Company  v.  Stauffer,  9  Casey 
402,  that  a  delay  of  written  notice  for  eleven  days  was  not  excused 
by  a  verbal  notice  to  a  director  and  an  agent  of  the  company. 
In  the  case  of  The  State  Mutual  Fire  Insurance  Company  v.  John 
Roland,  MS.  of  October  Term  1860,  under  a  policy  similar  to 
the  present,  a  written  notice  by  the  agent  of  the  company,  sent 
to  the  secretary  four  days  after  the  fire,  at  the  instance  of  the 
assured,  was  held  sufficient. 

The  doctrine  deducible  from  these  cases  is,  that  notice  is  a 
condition  precedent  to  the  right  of  recovery,  and  where  it  ia 
stipulated  to  be  given  forthwith,  the  condition  imposes  upon  the 
assured  due  diligence  under  all  the  circumstances  of  the  case. 
And  this  is  the  rule  as  given  in  Angell  on  Insurance,  §  231.  The 
assured  may  be  necessarily  occupied  a  day  or  two  after  a  fire  in 
providing  for  his  family,  or  for  the  safety  of  goods  that  have 
been  rescued,  and  which  the  insurance  company  would  have  to 
pay  for  if  not  taken  care  of.  It  would  be  very  unreasonable  in 
such  cases  to  construe  the  stipulation  for  notice  forthwith  so 
sharply  as  to  make  his  prudent  and  proper  conduct  the  ground 
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of  denying  him  the  stipulated  indemnity.  In  the  case  of  Ed- 
wards V,  The  Baltimore  Fire  Insurance  Company,  3  Gill  176,  the 
policy  required  the  assured  forthwith  to  give  notice  to  the  nnder- 
•writers  of  any  loss.  The  mail  left  the  place  of  los6  for  Baltimore 
on  Monday,  Wednesday,  and  Friday.  The  fire  took  place  on 
Friday  night,  and  the  assured  did  not  give  notice  by  mail  till 
the  next  Wednesday.  All  the  circumstances  attending  the  con- 
dition of  the  property  and  the  efibrts  of  the  assured  to  collect 
and  preserve  it  were  left  to  the  jury,  to  determine  whether  he 
was  not  excused  for  not  mailing  his  letter  in  due  season.  There 
was  a  delay  of  more  than  five  days,  and  it  was  not  held  fatal  to 
the  plaintiff's  right.  We  depart  from  no  rulings  of  our  own, 
and  we  violate  no  safe  precedents,  when  we  decide  that,  all  things 
considered,  written  notice  of  the  plaintiff's  loss  was  given  to  the 
secretary  within  reasonable  time  after  the  fire.  We  are  sure  the 
company  regarded  the  plaintiff's  conduct  as  a  substantial  com- 
pliance with  his  covenant,  for  the  secretary  acted  upon  the 
notice,  not  only  without  cavil  or  objection,  but  with  an  express 
promise  to  pay,  made  through  the  agent.  The  thought  of  taking 
exceptions  to  the  notice  seems  not  to  have  entered  the  secretary's 
mind  so  late  as  the  5th  January  1857,  for  on  that  day  we  find 
him  writing  to  Helfenstein  that  the  objection  of  the  company  to 
paying  his  loss  was  founded  on  the  transfer  of  part  of  his  goods, 
boubtless  that  was  the  objection.  Down  to  that  time  no  objec- 
tion had  been  taken  to  the  promptness  of  the  notice,  but,  on  the 
contrary,  all  the  conduct  of  the  secretary  indicated  that  the 
notice  was  satisfactory.  We  do  not  put  the  case  upon  a  waiver, 
and  therefore  do  not  run  against  the  very  sharp  provision  of  the 
6th  clause,  which  requires  every  waiver  to  be  evidenced  by  a 
writing,  but  we  hold  that  under  the  special  circumstances  of  the 
case,  the  notice  was  given  in  substantial  compliance  with  the 
condition  of  the  policy.  There  were  no  laches  to  be  waived. 
Starting  on  the  very  day  of  the  fire  to  send  notice  to  the  secre- 
tary through  the  company's  accredited  channel,  and  causing 
written  notice  to  go  to  the  secretary  within  five  days  after  the 
fire,  one  of  which  days  was  Sunday,  was  due  diligence,  was  giving 
written  notice  forthwith  within  the  spirit  and  meaning  of  the 
policy.  We  refer  ourselves  to  the  subsequent  conduct  of  the 
company's  agent,  not  as  ratification  of  an  incompetent  notice,  but 
as  fortifying  the  above  conclusion  that  the  notice  was  seasonable 
and  sufficient. 

The  error  assigned  upon  the  admission  of  Gray  as  a  witness 
was  not  pressed  in  argument.     There  was  no  ground  for  it. 

The  last  error  assigned  was  upon  the  rejection  of  the  assign- 
ment of  Edward  Helfenstein  for  the  benefit  of  his  creditors,  made 
the  8th  February  1861,  more  than  four  years  after  the  loss 
accrued,  and  three  and  more  after  this  suit  was  brought.     The 
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policy,  bristling  all  over  with  sharp  conditions,  has  one  for  this 
occasion,  and  the  company  attempt  to  impale  the  plaintiff  upon 
it.  The  condition  is,  that  neither  the  policy  nor  any  claim 
thereunder  shall  be  assigned  either  prior  or  subsequent  to  a  loss, 
except  with  the  consent  of  the  corporation,  manifested  in  writing, 
and  in  case  of  transfer,  without  corporate  consent,  "this  policy 
shall  thenceforth  be  void  and  of  no  effect,  and  any  liability  of 
said  corporation  upon  such  claim  shall  thenceforth  cease.'* 

However  competent  it  was  for  the  company  to  make  their 
contract  of-  insurance  dependent  on  such  a  condition,  it  was  not 
competent  for  them  to  limit  the  legal  effect  of  a  claim  thereunder 
after  loss.  Helfenstein  acquired,  by  reason  of  the  loss,  a  legal 
right  to  receive  so  much  money  at  the  hands  of  the  company. 
That  chose  in  action  he  might  assign.  If  not  assigned  before 
suit,  the  writ  was  properly  issued  in  his  name  alone ;  if  assigned 
after  suit,  the  court  will  see  that  the  money  when  paid  by  the 
defendant  goes  to  the  proper  party.  But  the  condition  appealed 
to  is  no  defence  for  the  company.  If  it  is  applicable  to  a  case 
circumstanced  like  this,  it  is  void  and  null,  because  opposed  to 
the  law  of  the  land. 

The  judgment  is  aflBrmed. 
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34  SC  •229|        Payment  of  Road  Damages  in  Borovfjhs  when  opened  by  authority  of 
County. — Road  Law  of  Northumberland  County  construed, 

1.  The  Act  22d  April  1856,  in  reference  to  opening  streets  in  boroughs, 
supplementary  to  the  general  Borough  Act  of  1851,  applies  only  to  cases 
where  the  borough  authorities  have  power  to  lay  out  new  streets ;  and  where 
a  road  within  the  borough  of  Milton  was  ordered  to  be  opened  by  county 
authority,  the  damages  for  opening  it  must  be  paid  by  the  county,  and  not  by 
the  borough  alone. 

2.  The  Act  8th  March  1859,  relating  to  road  views  and  road  damages  in 
Northumberland  county,  applies  to  roads  in  the  boroughs  of  that  county, 
though  it  does  not  mention  boroughs  and  borough  officers,  but  only  townships 
and  township  officers. 

3.  The  road  law  of  Northumberland  countyi  under  the  Act  of  1859,  is  a 
substitute  for  the  general  law  of  1836,  so  far  as  relates  to  that  county,  and  in- 
cludes boroufiihs  and  borough  authorities  under  the  terms  townships  and 
supervisors :  hence,  there  being  no  other  road  law  for  the  borough  of  Milton, 
the  report  of  the  viewers  relative  to  the  damages  should  have  been  confirmed 
by  the  court,  with  their  report  in  favor  of  the  road  as  directed  by  the  act:  and 
it  was  error  to  confirm  the  road,  without  at  the  same  time  confirming  the 
report  of  the  viewers  relative  to  the  damages. 

Certiorari  to   the    Quarter    Sessions    of   Northumberland 
county. 

This  was  a  proceeding  to  lay  out  and  open  a  road  in  the 
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borough  of  Milton,  in  which,  on  the  petition  of  certain  persons 
in  said  borough,  five  viewers  were  appointed,  who  returned  for 
public  use  a  road  beginning  at  "Front  Street,"  and  running 
through  improved  property  belonging  to  Mrs.  Wilson,  and 
Messrs.  Comlj,  Rhawn,  Chapin,  and  others,  and  directed  that 
the  sum  of  ?1487.50  be  paid  to  Mrs.  Wilson  by  the  county  of 
Northumberland,  for  damages  occasioned  by  the  opening  of  the 
road.  The  Quarter  Sessions  confirmed  the  report  so  far  as  the 
road  was  concerned,  but  disallowed  that  portion  of  it  which 
directed  the  payment  of  damages  out  of  the  county  treasury, 
from  which  decree  Mrs.  Wilson  appealed  to  this  court. 

The  case  was  argued  by  W.  C.  Lawsony  for  appellant,  and  by 
Charles  Plea%ant9,  for  appellee. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 

LowRiE,  C.  J. — The  Act  of  22d  April  1866  is  a  supplement  to 
the  Borough  Act  of  1851,  and  appUes  only  to  cases  where  the 
borough  authorities  have  power  to  lay  out  new  streets,  and  there- 
fore it  has  no  application  to  this  case.  And  it  would  seem  very 
unjust  to  give  it  such  an  application  as  to  throw  the  damages  for 
opening  the  road  entirely  on  the  borough  or  its  inhabitants,  for 
the  road  is  ordered  by  the  county  authority,  the  court,  whether 
the  borough  wants  it  or  not,  and  the  inhabitants  of  the  borough 
have  to  contribute  to  the  damages  for  all  roads  opened  in  the 
county. 

We  are  not  impressed  by  the  fact  that  the  Northumberland 
county  road  law  of  1859  does  not  mention  boroughs  and  borough 
officers,  but  only  township  and  township  ofiicers ;  and  think  that, 
notwithstanding  this,  it  applies  also  to  roads  in  boroughs.  The 
general  road  law  of  1836  has  the  same  omission,  and  yet  it  has 
always  been  regarded  as  the  road  law  for  boroughs  as  well  as  for 
townships ;  this  word  being  used  as  a  general  term,  including  all 
municipal  divisions  relating  to  roads  where  no  special  provision 
is  made. 

The  Act  of  1859  is  intended  as  a  complete  substitute  for  that 
of  1886,  so  far  as  relates  to  this  county,  and  must  therefore 
include  boroughs  and  borough  authorities  under  the  terms  town- 
ships and  supervisors,  if  there  be  no  other  law  for  the  borough. 
We  think  there  is  none  other  for  this  borough,  notwithstanding 
the  careful  investigation  through  which  the  counsel  of  the 
defendant  in  error  has.  led  us.  It  was  erroneous  to  confirm  the 
road  without  at  the  same  time  confirming  the  report  relative  to 
the  damages ;  the  two  must  be  settled  in  the  same  order.  We 
send  the  case  back  that  this  may  be  done. 

Order  reversed,  and  a  procedendo  awarded. 
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Dewart  versus  Masser. 

WJiat  Writings  are  within  the  Rule  allowing  Judgment  for  want  of  an 
Affidavit  of  Defence. —  Cbwjre  of  Action  must  appear  on  the  Record, 
—  Count  against  Bailee  who  holds  Proprty  as  Security  must  aver 
Demand,  Refusal,  and  Value  of  Property  hailed, 

1.  Under  a  rule  of  oourt  providing  for  the  entry  of  judgments  for  the  want 
of  an  affidavit  of  defence,  in  actions  brought  on  bills,  notes,  or  other  instru- 
ments of  writing  for  the  payment  of  money,  claims  for  the  loan  or  advance- 
ment of  money  and  book  debts,  judgment  can  be  entered  only  where  the 
action  is  brought  for  a  claim  within  one  or  more  of  these  classes ;  and  where 
judgment  was  signed  by  the  prothonotary  for  want  of  an  affidavit  of  defence 
upon  a  claim,  the  creator  part  of  which  was  a  transaction  growing  out  of  the 
receipt  from  the  plaintiff  by  the  defendant  of  one  hundred  and  ninety-foaf 
dollars  in  tidewater  money,  to  be  held  as  security  for  notes  he  had  gone  bail 
on  for  the  plaintiff,  who  had  brought  suit  for  the  deposit  after  the  notes  had 
been  paid,  it  was  held,  that  the  receipt  was  not  a  bill,  note,  or  other  instru- 
ment of  writinsfor  the  payment  of  money,  nor  was  the  transaction  a  loan  or 
advancement  of  money,  within  the  rule  of  court,  and  that  therefore  the  judg- 
ment entered  thereon  was  unauthorized  and  void. 

2.  Where  the  principal  count  in  the  declaration  did  not  aver  the  value  of 
tidewater  money,  nor  that  any  demand  was  made  upon  the  defendant  for  its 
return  after  his  suretyship  had  ceased,  nor  that  notice  was  given  to  him  that 
the  notes  in  which  he  had  become  bail  were  satisfied,  but  only  that  he  had 
converted  to  his  own  use  the  security  deposited  with  him,  and  thereby  had 
become  liable  to  pay  in  current  money,  it  was  defective  because  no  sufficient 
cause  of  action  was  set  forth  in  it ;  and  the  want  of  an  averment  of  demand 
and  notice  was  not  cured  by  the  verdict 

3.  The  defendant,  who,  as  a  bailee,  had  received  the  tidewater  money,  to  be 
held  as  security,  for  the  payment  of  a  debt,  was  under  no  obligation  to  return 
it  until  demand  made,  or  at  the  least,  until  notice  that  the  debt,  as  security 
for  which  he  held  the  pledge,  had  been  paid  by  the  plaintiff;  and  the  judg- 
ment entered  by  the  prothonotary  for  the  deposit,  assumed  to  be  equal  in 
value  to  federal  money,  including  interest  from  the  time  of  the  payment  of  the 
debt  by  plaintiff,  was  for  this  reason  also  erroneous. 

Error  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  assumpsit^  brought  in  the  Common  Pleas 
to  January  Term  186&,  by  Henry  B.  Masser  against  William  L. 
Dewart. 

With  the  plaintiff's  declaration  he  filed  a  bill  of  particulars 
for  printing,  and  the  following  copy  of  a  receipt  as  constituting 
part  of  his  claim : — 

"  Received,  February  27th  1852,  from  H.  B.  Masser  one  hun- 
dred and  ninety-four  dollars,  in  tidewater  money,  which  I  hold 
as  security  for  notes  I  have  gone  his  bail  on. 

(Signed)  Wm.  L.  Dewart/' 

The  declaration  contained  the  common  counts  in  assumpsit^  and 
a  special  count  in  which  it  was  averred  that  defendant  had  received 
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the  tidewater  money  for  the  purpose  mentioned  in  the  above 
receipt ;  that  the  notes  therein  mentioned  had  been  paid  by  the 
plaintiff,  which  entitled  him  to  receive  the  tidewater  money  from 
the  defendant,  but  that  he  had  converted  them  to  his  own  use, 
whereby  the  plaintiff  was  entitled  to  recover  the  sum  of  $194  in 
current  money,  &c. 

On  the  8d  of  February  1859,  the  prothonotary,  at  the  instance 
of  the  plaintiff,  entered  judgment  against  defendant  for  want  of  an 
affidavit  of  defence  under  the  rules  of  court,  recited  in  the  opinion 
of  this  court,  for  ?307.22. 

On  the  10th  of  January  1860  the  defendant  moved  the  court 
below  to  set  aside  the  judgment,  on  the  ground  that  the  special 
count  contained  no  cause  of  action ;  and  that  the  cause  of  action, 
BO  far  as  it  could  be  ascertained  from  that  count,  was  not  within 
the  rule  of  court  under  which  the  judgment  was  entered.  The 
rule  to  show  cause  was  granted,  and  the  defendant  filed  the 
following  reasons  for  setting  aside  the  judgment  and  the  execu- 
tion, which  had  been  sued  out  by  the  plaintiff: — 

1.  The  judgment  in  this  case  was  entered  contrary  to  the 
rule  of  court,  requiring  afiBdavits  of  defence  in  certain  cases,  the 
cause  of  action  as  set  forth  in  plaintiff's  declaration  not  being 
sufficient,  or  of  such  a  nature  as  to  justify  a  judgment  for  want 
of  an  affidavit  of  defence  under  the  rule  of  court. 

2.  The  special  count  in  plaintiff's  declaration  is  of  the 
nature  of  a  count  in  trover,  and  therefore  under  the  rule  of  court 
no  affidavits  of  defence  were  necessary. 

3.  The  said  count  sets  forth  no  sufficient  cause  of  action,  in 
this,  that  it  is  not  alleged  in  said  count  that  any  notice  was  given 
to  defendant  that  plaintiff  had  paid  the  notes  in  which  the  said 
defendant  was  bail,  nor  is  it  alleged  that  any  demand  was  made 
by  plaintiff  upon  defendant  for  the  return  or  redelivery  of  the 
tidewater  money,  held  by  defendant  as  security  for  notes  that 
defendant  had  gone  bail  on  for  plaintiff;  nor  is  it  alleged  that 
said  tidewater  money  was  of  any  value. 

4.  It  is  not  alleged  in  plaintiff's  special  count  what  was 
the  value  of  tidewater  money,  or  that  it  had  any  value,  and  that 
the  prothonotary  had  no  right  to  fix  the  value  of  said  money  in 
ascertaining  the  amount  of  the  judgment. 

6.  The  copy  of  the  receipts  filed  does  not  show  what  an 
amount  of  the  federal  currency,  or  the  currency  of  Pennsylvania, 
tidewater  money  is  worth. 

6.  A  count  in  trover  or  tort,  cannot  be  joined  in  the  same 
action  with  a  count  in  OMSumpsitj  as  has  been  done  in  this 
case. 

For  which  reasons  the  judgment  entered  in  this  case  is 
irregular  and  void,  and  not  autnorized  by  law  nor  the  rule  of 
court. 
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On  hearing,  the  court  below  discharged  the  rule ;  whereupon 
the  defendant  sued  out  this  writ^  and  assigned  here  the  following 
errors : — 

1.  That  the  court  erred  in  overruling  the  motion  to  set  aside 
the  judgment  in  the  case,  because  the  narr.  filed  is  not  sufficient 
to  sustain  the  judgment  entered  upon  it. 

2.  The  judgment  is  not  warranted  by  the  rule  of  court  allow- 
ing judgments  to  be  entered  for  want  of  an  affidavit  of  defence, 
nor  by  authority  of  law. 

Comley  ^  Boundy  for  plaintiff  in  error. 

J7.  B.  Hosiery  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  October  Slst  1861,  by 
Strong,  J. — If,  as  it  is  urged,  this  writ  presented  only  an 
appeal  to  the  discretion  of  the  court,  it  would  be  fatal  to  the 
case  of  the  plaintiff  in  error  that  he  suffered  more  than  eleven 
months  to  elapse  after  the  entry  of  the  judgment  in  the  court 
below,  before  he  complained  that  it  had  been  erroneously  entered. 
But  the  case  is  something  more  than  an  appeal  to  our  discretion. 
A  judgment  was  signed  in  the  court  below,  for  want  of  an 
affidavit  of  defence,  avowedly  according  to  rule,  and  the  question 
now  is,  whether  such  a  judgment  was  authorized  by  any  rule  of 
the  court.  If  the  plaintiff's  claim  was  not  within  the  rule,  then 
the  defendant  was  in  no  default  for  not  having  filed  an  affidavit, 
and  the  prothonotary  had  no  authority  to  sign  judgment.  So 
if  no  cause  of  action  was  set  out  in  the  declaration,  and  a 
declaration  was  requisite,  there  is  nothing  to  sustain  a  judgment. 
It  becomes  necessary,  therefore,  to  examine  the  rule,  in  order  to 
know  what  judgments  are  authorized  by  it.  It  declares  that  in 
all  actions  brought  ''on  bills,  notes,  or  other  instruments  of 
writing  for  the  payment  of  money,  and  on  claims  for  the  loan  or 
advance  of  money,  whether  the  sums  be  reduced  to  writing  or 
not,  and  for  the  recovery  of  book-debts,  &c.,  it  shall  be  lawful 
for  the  plaintiff,  at  any  time  after  the  expiration  of  thirty  days 
from  the  return  day  of  the  writ,  to  enter  judgment  by  default 
of  course,  notwithstanding  an  appearance  by  attorney,  unless 
the  defendant  shall  have  previously  filed  an  affidavit  of  defence, 
setting  forth  the  nature  and  character  of  the  same,"  &c.  It 
then  proceeds  to  declare  that  no  judgment  shall  be  entered 
unless  the  plaintiff  shall  have  filed  with  a  declaration  (when  one 
is  necessary)  a  copy  of  the  instrument,  &c.,  upon  which  the 
action  has  been  brought,  and  an  affidavit  of  the  terms  of  loans 
or  advances  not  evidenced  by  writing,  with  the  date  and  amount, 
and  also  an  affidavit  of  his  belief  of  the  correctness  of  the  book- 
debts  claimed,  and  the  balance  justly  due.     The  claims  within 
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the  rule,  therefore,  are  bills,  notes,  or  other  instruments  of 
writing  for  the  payment  of  money,  claims  for  the  loan  or  ad- 
vance of  money,  and  book-debts.     There  is  authority  to  enter 
judgment  only  when  the  action  has  been  brought  for  a  claim 
embraced  within  one  or  more  of  these  classes.     The  principal 
claim  of  the  plaintiff  in  this  case  is  not  within  either.     It  is 
based  upon  a  transaction  of  which  .the  following  receipt  is  the 
evidence : — "  Received,  February  27th  1852,  from  H.  B.  Masser, 
one  hundred  and  ninety-four  dollars,  in  tidewater  money,  which 
I  hold  as  security  for  notes  I  have  gone  his  bail  on.     Wm.  L. 
Pew  ART."    The  declaration  avers  that  the  defendant  did  on  that 
day  receive  from    the  plaintiff  the  sum  of  one   hundred   and 
ninety-four  dollars,  in   tidewater  money,  to  hold  the  same  as 
security  for  notes  that  the  defendant  had  gone  bail  on  for  the 
plaintiflT,  and  was  liable  for  as  his  bail.     It  then  avers  that  the 
plaintiff  paid  and  satisfied  those  notes  on  the  1st  day  of  Novem- 
ber, A.  D.  1854 ;  that  thereupon  he  was  entitled  to  receive  the 
said  sum  of  one  hundred  and  ninety-four  dollars  again  from  the 
defendant,  but  that  the  defendant  had  converted  the  same  to  his 
own  use,  and  thereby  became  liable  to  pay  the  plaintiff  so  much 
in  current  money.     It  is  evident  that  the  receipt  is  neither  a 
"bill,  note,  or  other  instrument  of  writing  for  the  payment  of 
money/'  nor  was  the  transaction  "a  loan  or  advance  of  money." 
Tidewater  money  is  not  money  within  the  meaning  of  the  rule. 
For  aught  that  appears,  the  notes  of  the  canal  company  may 
have  been  of  much  less  value  than  they  called  for.     Nor  does 
the  case  show  that  they  were  received  as  money  by  the  defend- 
ant.    The  transaction  was  a  deposit  of  choscs  in  action,  and 
^^    the|  was  only  an  implied  engagement,  to  return  the  same  choses, 
*^  when  the  defendant  should  be  discharged  from  the  liabilities 
which  he  had  assumed  for  the  plaintiff.     Moreover,  the  declara- 
tion bases  the  plaintiff's  claim  to  recover  not  on  the  ground  that 
the  defendant  had  engaged  to  pay  money,  or  that  money  had 
been  loaned  or  advanced,  but  on  the  averment  that  he  had  con- 
verted to  his  own  use  securities  deposited  with  him,  and  ^^  thereby** 
became  liable  to  pay  "in  current  money .**    The  claim,  then,  was 
not  within  the  rule  of  the  court,  and  the  judgment  was  unautho- 
rized. 

It  may  be  added,  that  the  declaration  is  defective,  so  much  so, 
that  no  cause  of  action  appears  in  the  count  upon  which  prin- 
cipal reliance  is  placed.  It  does  not  aver  that  the  tidewater 
money  had  any  value,  nor  that  any  demand  was  made  upon  the 
defendant  for  its  return  after  his  suretyship  had  ceased,  nor  even 
that  any  notice  was  given  to  him  that  the  notes  in  which  he  had 
become  bail  were  satisfied.  A  bailee,  who  has  received  property 
to  hold  as  security  for  the  payment  of  a  debt,  is  under  no 
obligation  to  return  it  until  demand  made,  or  at  least  until  ho 
4  Wr.— 20 
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has  notice  that  the  debt,  as  security  for  which  he  holds  the 
pledge,  has  been  discharged.  The  want  of  an  averment  of 
demand  or  notice  is  not  cured  in  this  case  by  a  verdict.  The 
amount  of  the  judgment  shows  that  the  defendant  was  held  liable 
for  the  tidewater  money,  not  only  as  equal  in  value  to  federal 
currency,  but  as  bearing  interest  from  November  1854,  though 
it  is  not  averred  that  he  ki\ew  of  the  payment  of  the  notes  in 
which  he  was  surety  until  this  suit  was  brought.  In  liquidating 
the  judgment  the  prothonotary  must  look  to  the  record  alone. 
How  could  he  assume  that  the  defendant  knew,  in  1854,  that  he 
no  longer  had  a  right  to  hold  the  deposit,  or  that  he  had  then 
converted  it  to  his  own  use  ?  For  these  reasons  the  judgment 
must  be  reversed. 

Judgment  reversed,  and  a  procedendo  awarded. 


wffl 
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40         306       Confirmation  of  Account^  (ffect  of  on  Balance  due  ht/  Accountant. — Not 
216        »645  affected  by  the  Statute  of  Limitations, 

1.  The  balance  due  a  committee  of  an  habitual  drunkard  in  his  account, 
after  it  has  been  regularly  filed  in  the  Court  of  Common  Pleas,  and  absolutely 
confirmed,  becomes  a  debt  of  record,  the  settlement  of  the  account  then  bebg 
in  the  nature  of  a  decree  in  chancery,  and  the  balance  a  debt  collectable  by 
action  or  available  as  a  set-off. 

2.  A.  in  1825  loaned  his  father-in-law  B.  a  sum  of  money  on  his  single  bill, 
upon  which  several  payments  were  made.  In  1839  A.  was  declared  an  habi- 
tual drunkard,  and  B.  appointed  his  committee,  who  some  years  after  was 
discharged.  In  1849  an  account  of  the  trust  was  filed  and  confirmed  in 
the  Court  of  Common  Pleas,  showing  a  balance  in  favour  of  the  committee. 
After  the  death  of  both,  suit  was  brought  in  1858  by  A.'s  administratrix,  to 
recover  the  balance  due  upon  the  single  bill,  against  B.'s  executor,  who  set  off 
in  defence  the  balance  due  his  testator  in  the  account  as  settled,  to  which 
plaintiff  replied  that  it  was  barred  by  the  Statute  of  Limitations. 

Heldj  that  the  balance  due  the  committee  in  his  account,  as  settled,  was  a 
proper  subject  of  set-off,  and  that  being  a  debt  of  record,  the  statute  did  not 
run  against  it. 

Error  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  debt  on  bill  single  brought  in  the  court 
below,  November  16th  1858,  by  Mary  Vincent,  administratrix 
of  John  Vincent,  deceased,  against  tfohn  L.  Watson,  ezecutori 
&c.,  of  David  Watson. 

The  bill  on  which  suit  was  brought  was  dated  August  18th 
1825,  for  the  payment  of  $900,  one  year  after  date,  with  interest, 
and  was  signed  and  sealed  by  David  Watson.  On  the  back  of 
the  bill  there  were  receipts  for  $500  paid  November  12th  1827, 
for  $100  paid  May  6th  1883,  and  for  $105  paid  August  1st 
1833. 
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On  the  7tli  of  January  1840,  John  Vincent  was  formally  de- 
clared an  habitual  drunkard,  and  David  Watson  appointed  as  his 
committee.  The  bill  single  above  mentioned  was  not  included 
in  the  inventory  of  Vincent's  property. 

On  the  4th  of  August,  John  Vincent  having  reformed,  was,  on 
his  petition,  reinstated  in  the  management  of  his  property,  but 
iu  a  few  years  afterwards  relapsed  into  his  former  habits  ;  Mr. 
Watson  continuing  to  receive  from  time  to  time,  a  large  amount 
of  the  proceeds  of  his  property. 

On  the  5th  of  April  1849,  Mr.  Watson  filed  his  account  as 
committee,  showing  a  balance  in  his  favour  of  $1579.55.  The 
bill  single,  on  which  suit  was  brought,  was  not  included  in  this 
account.  This  account  was  confirmed  absolutely  in  August  1849. 
Vincent  died  intestate  August  18th  1854 ;  Watson  died  January 
7th  1856. 

The  balance  due  on  this  bill,  after  deducting  the  payments 
endorsed  thereon,  was  demanded  by  plaintiff,  and  payment  being 
refused,  this  suit  was  brought  as  above  stated. 

To  a  declaration  in  the  usual  form,  the  defendant  pleaded 
"payment,"  and  "payment  with  leave,*'  &c. 

On  the  trial  the  plaintiff  gave  in  evidence  the  bill  single  with 
its  endorsements,  and  proved  admissions  of  David  Watson,  made 
some  fifteen  years  before,  to  the  effect  that  he  owed  Vincent 
J300  or  $350  on  it. 

The  defendant  offered  in  evidence  the  record  of  the  proceed- 
ings de  inebrietate  above-mentioned  against  John  Vincent,  and 
the  account  of  David  Watson,  as  his  committee,  showing  the 
balance  above  stated  in  favour  of  the  committee. 

This  was  objected  to  by  plaintiff: — 1st.  Because  the  balance  in 
the  account  of  the  committee,  filed  seven  years  after  his  dis- 
charge, created  no  liability  against  John  Vincent  or  his  estate, 
the  payment  being  voluntary  on  the  part  of  defendant's  testator. 
2d.  Because  it  is  barred  by  the  Statute  of  Limitations.  And 
3d,  Because  the  evidence  was  irrelevant. 

The  court  below  (Jordan,  P.  J.)  admitted  the  evidence,  and 
at  the  close  of  the  trial  charged  the  jury  in  substance,  that  the 
plaintiff  could  not  successfully  interpose  the  Statute  of  Limi- 
tations to  the  balance  due  on  the  account  of  Watson  as  committee 
of  Vincent ;  that  the  account  was  not  now  open  for  investigation, 
and  that  as  the  sum  due  on  the  account  was  greater  than  the 
balance  claimed  on  the  bill  single,  the  plaintiff  could  not  recover. 

There  was  a  verdict  and  judgment  accordingly,  whereupon  the 
plaintiff  sued  out  this  writ,  assigning  here  for  error  the  ruling  of 
the  Common  Pleas  above  stated. 

0-.  jP.  Miller  and  A.  J.  Quffy^  for  plaintiff  in  error,  cited  and 
relied  on  Davis  v.  Shoemaker,  1  Rawle  135;  Hinkly  v.  Walters^ 
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8  Watts  264;  Gemberling  v.  Meyers'  Adm'rs,  2  Teates  341 ;  Man 
V.  Wagner,  4  Wh.  479 ;  Alexander  v.  Lecky,  9  Barr  120 ;  Farly 
V.  Kostenbader,  3  Barr  418 ;  Lancaster  County  v.  Brinthall,  5 
Casey  38 ;  and  the  rule  of  the  court  in  equity  requiring  notice 
to  be  given  of  the  filing  of  accounts  of  assignees  or  trustees  in 
the  Common  Pleas. 

Joshua  W.  Oomlt/y  for  defendant  in  error,  insisted  that  the 
decree  confirming  the  account  of  Watson  could  not  be  assailed 
collaterally,  that  as  it  was  the  decision  of  a  court  of  record,  the 
proper  action  to  be  brought  upon  it  is  debt,  to  which  the  Statute 
of  Limitations  is  not  pleadable  when  founded  upon  such  a  cause 
of  action :  citing  McLenachan  v.  The  Commonwealth,  1  Rawle  357 ; 
Clark  V.  Callahan,  2  Watts  261 ;  Evans  v.  Tatem,  9  S.  &  R.  361 ; 
Richards  v.  Polgreen,  13  S.  &  R.  400. 

The  opinion  of  the  court  was  delivered,  November  4th,  1861,  by 

Woodward,  J. — That  the  balance  due  to  Watson  on  his  ac- 
count as  committee  of  Vincent,  was  a  debt  for  which  action  might 
have  been  brought,  and  which,  therefore,  was  capable  of  being 
set  off  against  the  claim  now  in  suit,  will  scarce  admit  of  a  doubt. 
The  account  was  filed  in  the  Common  Pleas  in  April  1849,  and 
<;onfirmed  absolutely  the  ensuing  August.  That  was  a  judicial 
decree  in  favour  of  Watson  for  so  much  money.  Unquestioned 
from  that  day  to  this,  it  is  too  late  now  for  Vincent's  adminis- 
tratrix to  deny  the  liability  of  his  estate. 

But  she  insists  that  the  debt  is  barred  by  the  Statute  of  Limi- 
tations. It  would  be,  if  it  were  a  simple  contract  debt.  But  the 
statute  runs  not  against  records,  and  the  set-off  here  is  a  debt  of 
record.  The  custody  of  lunatics  and  habitual  drunkards,  and 
of  their  estates,  is  committed  by  law  to  the  Court  of  Common 
l^leas,  which  is  a  court  of  record.  That  court  appoints  and 
removes  the  committee  at  pleasure :  6  Harris  434 ;  and  settles  and 
adjusts  the  accounts  of  the  committee.  Herein  it  acts  as  a  Court 
of  Chancery,  exercising  a  jurisdiction  which  in  England  is  com- 
mitted to  Chancery,  and  exercising  it  in  chancery  forms  of  pro- 
cedure. The  final  settlement  of  the  committee's  account  is  a 
decree  in  chancery,  and  is  enforced  by  the  usual  remedies. 

Decrees  of  the  Orphans*  Court  used  to  be  regarded  as  some- 
thing less  than  this,  and  hence,  in  an  action  of  assumpsit  by  an 
administrator  against  his  co-administrator,  to  recover  a  balance 
settled  in  the  Orphans'  Court,  the  Statute  of  Limitations  was 
held  to  be  well  pleaded :  Qemberling  v.  Myers'  Administrators, 
2  Yeates  341. 

But  no  lawyer  would  think,  at  this  day,  of  bringing  an  action 
of  assumpsit  for  money  decreed  by  an  Orphans'  Court.  That 
court  has  grown  long  since  to  be  a  court  of  record,  and  possesses. 
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by  virtue  of  various  statutes,  full  authority  to  issue  executions 
in  enforcement  of  its  decrees:  Shellenberg's  Appeal,  7  Harris  337. 
A  decree  of  the  Orphans'  Court  would  not  now,  therefore,  be 
subject  to  the  Statute  of  Limitations  any  more  than  a  judgment 
or  decree  of  the  Court  of  Common  Pleas, 

The  judgment  is  aflSrmed. 


Pontius  versus  Nesbit  et  al 

What  JudgmenU  are  reviewed  on  Writ  of  Error. —  Order  to  quash  an 
Execuiion-Attachment  reversed  in  Supreme  ChurL'^Right  of  Plaintiff 
to  more  than  one  Form  of  Execution. 

1.  An  order  setting  aside  an  execution  is  not  a  matter  of  discretion  with 
the  court  below,  but  a  final  decree,  such  as  is  reviewable  on  a  writ  of  error. 
It  is  a  "judgment"  with  which  **  persons  ma^^  find  tliemselyes  aggrieved*' 
within  the  Act  of  May  22d  1722,  relating  to  writs  of  error  and  appeals. 

2.  The  genera]  rule  is,  that  a  plaintiff  may  have  as  many  executions  at 
the  same  time  as  the  law  afforos,  and  pursue  each,  until  satisfaction  is 
obtained  on  one:  therefore,  where  the  Court  of  Common  Pleas  set  aside  an 
execution-attachment  against  bank  stock  belonging  to  a  defendant,  standing 
in  the  name  of  another  upon  the  books  of  the  bank,  beoaose  a  previous  execu* 
tion-attachment  upon  the  same  judgment  against  deposits  was  still  outstand- 
ing, it  was  error. 

Error  to  the  Common  Pleas  of  Union  county. 

This  was  a  proceeding  in  the  court  below,  under  a  rule  obtained 
by  Mary  Hays,  (who  was  summoned  as  garnishee  in  an  attach* 
ment-execution  against  Nesbit,  Hayes  &  Fich thorn;  at  the  suit  of 
J,  Frederick  Pontius,)  to  show  cause  why  an  attachment-execution 
against  her  should  not  be  quashed,  on  the  ground  of  a  previous 
execution-attachment  having  been  issued  on  the  same  judgment 
against  a  different  garnishee,  and  under  a  different  Act  of  Assem- 
bly. On  argument,  the  rule  was  made  absolute,  whereupon  the 
case  was  removed  into  this  court  by  the  plaintiff,  by  whom  the 
quashing  of  the  writ  was  assigned  for  error.  The  facts  of  the 
case  are  sufSciently  stated  in  the  opinion  of  this  court. 

The  case  was  argued  here  by  J,  F.  ^  J.  M.  lAnn^  for  plaintiff 
in  error,  who,  in  support  of  the  right  of  a  plaintiff  to  more  than 
one  form  of  execution,  cited  and  relied  on  Tams  t;.  Wardle, 
5  W.  &  S.  22 ;  Kase  v.  Kase,  10  Casey  128 ;  Baldwin's  Estate, 
4  Barr  248;  Newlin  v.  Scott,  2  Casey  108;  Davis  v.  Scott, 
lMiles62;lT.  &H.  Pr.  766. 

ff.  F.  Miller  and  S.  H.  Orvng^  for  defendant  in  error,  argued, 
1.  That  the  quashing  of  a  writ  by  the  court  below  was  a  summary, 
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interlocutory  proceeding,  within  the  discretion  of  the  court,  and 
not  the  subject  of  a  writ  of  error :  citing  Miller  v,  Sprecher,  2 
Yeates  162 ;  Brown  v.  Ridgeway,  10  Barr  42 ;  Shortz  v.  Quigly, 
1  Binn.  222,  226;  Lewis  v.  Wallick,  3  S.  &  R.  411.  2.  That 
there  must  always  be  an  abandonment  of  the  former  writ,  before 
a  second  can  regularly  issue ;  and  there  was  no  discontinuance 
in  this  case  until  the  argument  was  closed  in  the  court  below :  2 
Miles  173 ;  Purdon  v.  Purdon,  Id.  55 ;  Davis  v.  Scott,  Id.  164 ; 
Grant  v.  Potts. 

J,  F.  ^  J.  M.  Linny  in  reply  to  the  argument  on  the  first 
point  of  the  defendant  in  error,  cited  and  relied  on  Common- 
wealth v.  Judges  C.  P.,  3  Binn.  273 ;  Beale  v.  Dougherty,  3  Id. 
432 ;  Adams  v.  Bush,  5  Watts  289 ;  Harger  v.  Commissioners,  2 
Jones  252 ;  Cassel  v.  Duncan,  2  S.  &  R.  57 ;  Barnet  v.  Ihrie,  1 
Rawle  53. 

The  opinion  of  the  court  was  delivered,  November  7th  1861,  by 

Woodward,  J. — On  the  30th  March  1861,  plaintiff  issued  an 
attachment-execution  under  the  35th  section  of  the  Act  of  16th 
June  1836,  relating  to  executions,  and  served  it  on  the  Lewis- 
burg  Bank;  but  finding  that  the  defendants  had  no  deposits 
there,  he  issued,  on  the  13th  April  1861,  an  attachment  under 
the  32d  section  of  the  same  act,  with  a  view  of  attaching  stock 
which  the  defendants,  or  one  of  them,  held  in  that  bank,  in  the 
name  of  Mary  Hayes. 

The  court,  on  motion,  set  aside  the  latter  writ,  on  the  ground 
that  the  former  one  had  not  been  abandoned  or  discontinued, 
and  that  plaintiff  was  not  entitled  to  two  attachments  at  the 
same  time.  To  this  judgment  the  present  writ  of  error  was 
taken,  and  we  are  now  moved  to  quash  it  on  the  ground  that  a 
writ  of  error  will  not  lie  to  such  an  exercise  of  mere  discretion. 

A  writ  of  error  lies  in  all  cases  in  which  a  court  of  record 
has  given  a  final  judgment  or  made  an  award  in  nature  of  a 
judgment,  or  where  judgment  has  been  arrested,  or,  on  an  appeal 
from  a  justice,  has  been  dismissed,  or  on  an  award  of  execution : 
3  Barr  273 ;  2  S.  &  R.  57  ;  Ibid.  392 ;  2  Jones  251.  If  the  dis- 
missal of  execution  process  should  be  considered  as  a  mere  dis- 
cretionary power  of  the  Courts  of  Common  Pleas,  not  reviewable 
on  error,  it  is  manifest  they  might  prevent  a  plaintiff  from  col- 
lecting his  judgment  altogether.  It  is  a  high  power  to  set  aside 
the  process  of  the  law.  Such  a  decree  is  final,  and  therefore 
reviewable  on  error.  It  is  one  of  those  judgments  with  which 
*' persons  may  find  themselves  aggrieved,"  and  therefore  it  falls 
within  the  letter  of  the  old  remedial  law  of  1772,  Purdon  311. 

Declining  to  quash  the  writ  of  error,  it  remains  to  inquire 
whether  there  was  any  legal  ground  for  setting  aside  the  attach- 
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ment  that  had  been  issued  against  the  stock.  There  is  no  com- 
plaint that  any  of  the  statutory  formalities  had  been  disregarded. 
The  only  objection  to  it  was  the  pendency  of  the  prior  attach- 
ment. That  was  no  valid  objection.  Both  writs  of  attachment 
were  execution  process ;  and  the  general  rule  is  that  you  may 
have  as  many  forms  of  execution  as  the  law  will  afford,  and  may 
pursue  them  all  at  the  same  time  until  satisfaction  be  obtained 
on  one  of  them.  Before  imprisonment  for  debt  was  abolished, 
a  ca,  sa.f  B.fi.fa,j  and  an  attachment-execution  might  all  be  out 
at  one  and  the  same  time.  We  see  no  irregularity  in  the  practice 
in  this  case,  but  if  there  were  any,  it  was  obviated  by  the  dis- 
continuance of  the  first  attachment,  on  the  same  day  the  court 
set  aside  the  second. 

The  judgment  is  reversed,  and  the  record  remanded, 
with  a  procedendo. 


Lycoming  County  Insurance  Company  versus  Up- 

degraflf. 

Inturance  of  Merchandise, — Building  Permit, — Evidence  a$  to  Waiver 

of  Condition, 

1.  A  firm  took  ont  a  policy  of  insurance  upon  merchandiRe  contained  in  a 
"  new  frame  barn,  wagon,  aud  wareroom/'  situated  on  an  alley  and  occupied 
for  a  warehouse,  and  subsequently  assigned  their  interest  in  the  policy  and 
prof>erty  insured  to  others,  who  erected  a  brick  addition  of  their  storeroom 
(which  was  built  upon  the  front  of  the  lot,  on  the  rear  of  which  the  frame 
bam  was  erected)  extending  it  bock  to  the  alley,  and  requiring  the  removal 
of  part  of  the  bam :  afterwards,  the  new  building,  and  the  remnant  of  the 
frame  barn,  with  their  contents,  were  destroyed  by  fire.  In  an  action  against 
the  insurance  company  for  the  insurance  upon  the  goods  in  the  remnant  of  the 
bam  and  in  the  brick  extension,  it  was 

Held^  that  no  recovery  could  be  had,  under  the  policy,  for  any  loss  of  goods 
in  the  new  brick  building  or  extension  of  storeroom,  and,  if  at  all,  only  for 
those  contained  in  the  remnant  of  the  frame  barn  and  wareroom  as  originally 
erected  and  insured. 

2.  Where  by  endorsement  on  the  policy  at  the  time  of  building  the  brick 
extension,  it  appeared  that  the  insured  had  given  their  note  for  '*  carpenter's 
risk,''  and  haa  paid  five  per  cent,  upon  it,  and  upon  the  foot  of  the  note,  a 
memorandum,  tnat  it  was  for  additional  risk  in  extending  storeroom,  the 
endorsement  and  memorandum  cannot  be  construed  into  consent  by  the  in- 
turance company  that  any  part  of  the  frame  bam  should  be  tom  down,  or 
into  any  engagement  to  insure  goods  in  the  extension  of  the  storeroom  ;  they 
amount  to  consent  only  that  the  storeroom  on  the  front  of  the  lot  might  be 
extended,  thus  increasing  their  xisk,  and  were  neither  consent  or  evidence  of 
consent  that  the  frame  barn  might  be  extended,  or  that  a  part  of  it  might  be 
taken  away. 

3.  By  a  condition  in  the  policy,  the  insured  were  bound,  in  case  of  loss  by 
fire,  to  forthwith  give  notice  to  the  secretary,  and  within  thirty  days  after  loss 
io  deliver  to  the  secretary  a  particular  account  of  such  loss  or  damage.    An 
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ficconnt  was  sent  by  mail  to  the  secretary,  setting  out  the  names  of  the  part- 
ners, the  number  of  their  policy  and  amount  insured  therein,  the  value  of 
their  stock  in  the  store,  as  estimated  from  their  books,  and  reciting  insurances 
in  two  companies  (the  store  in  front  and  its  brick  extension  having  been  in- 
sured by  another  company)  giving  an  account  of  an  etUire  undimdtd  los9y  aad 
daimine  it  to  be  embraced  in  the  policies  of  the  two  oompaoies,  but  without 
statineUieamountof  tlfeloss  or  damage  upon  the  policy  of  the  insurance  com- 
pany defendant,  nor  that  the  loss  was  upon  goods  insured  under  that  policy, 
nor  in  what  way  that  loss  was  ascertained.  Held,  that  the  account  sent,  was 
not  such  a  particular  account  of  the  loss  and  damage  as  was  required  by  tfa« 
policy. 

4.  Where  the  president  of  the  insurance  company  defendant,  when  examin- 
ing the  books  of  the  plaintiffs  to  ascertain  the  loss  of  ^oods  in  the  store,  was 
applied  to  by  them  for  instruction  how  to  make  out  their  statement,  and  gave 
a  memorandum  in  pencil,  without  date  or  signature,  of  what  it  should  con- 
tain, neither  the  examination  of  the  books  nor  the  memorandum  were  evidence 
that  the  requirements  of  the  policy  in  relation  to  a  particular  account  of  the 
loss  had  been  waived  by  the  company:  the  memorandum  given  to  plaintiffii 
by  which  to  make  out  their  statement,  was,  in  effect,  a  demand  of  compliance 
with  the  terms  of  the  policy  ;  and  it  was  error  in  the  court  below  to  instruct 
the  jury  that  the  giving  of  the  memorandum  was  such  an  act  as  would  waive 
the  requirements  of  the  policy,  or  that  there  was  any  evidence  of  a  waiver 
whatever. 

Error  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  of  covenant  on  a  policy  of  insurance  brought 
in  the  Oommon  Pleas  to  August  Term  1858,  by  A.  Updegraff, 
A.  A.  Winegardner  and  Wilb'am  Updegraff,  late  partners,  trading 
as  Updegraff,  Winegardner  &  Co.,  for  the  use  of  J.  H.  Fulmer  £ 
Co.,  against  the  Lycoming  County  Mutual  Insurance  Company. 

The  material  facts  of  the  case  are  as  follows : — 

The  company,  on  the  29th  October  1853,  issued  a  policy  of 
insurance  to  Updegraff,  Winegardner  h  Co.,  insuring  ?8000  on 
**  stock  of  merchandise  as  described  in  their  application,'*  viz. : 

"  For  merchandise  owned  and  occupied  by  said  A,  Updegraff^ 
Winegardner  &  Co.,  and  the  contents  contained  in  the  said  bam, 
wagon  and  warehouse,  owned  by  A.  A.  Winegardner,  situate  in 
the  borough  of  Williamsport,  Lycoming  county,  Pennsylvania, 
on  the  corner  of  Sugar  and  Tom  alley,  valued  at  $3000.  For  a 
further  description  of  said  warehouse,  &c.,  see  application  of  A. 
A.  Winegardner  of  same  date  for  insurance  on  the  same." 

*^  Contents  to  be  insured  as  follows :  Sugar,  salt,  coffee,  iron, 
steel,  and  other  heavy  articles  of  merchandise,  wagons,  horses, 
Ac.     A  good  well  of  water,  with  pump,  in  yard." 

The  application  of  A.  A.  Winegardner,  merchant,  for  insur- 
ance, was  on  "  A  new  frame  barn,  wagon  and  wareroom  owned 
by  said  Winegardner,  and  occupied  by  Updegraff,  Winegardner 
&  Co.,  for  warehouse,  Ac,  situate  in  the  borough  of  Williams- 
port,  Lycoming  county,  Pennsvlvania,  on  the  corner  of  Tom  and 
Sugar  alley,  front  on  Tom  alley,  52  by  30  feet ;  back  part  on 
Sugar  alley,  20  by  20  feet ;  adjoining  is  a  pig-sty  and  hen-coop, 
10  by  10  feet ;  all  two  stories  high,  well  finished  and  in  good 
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repair — ^valued  at  ?650;  2  feet,  a  frame  wood-house  adjoining 
the  brick  candy  shop  manufactory  ;  east  10  feet,  is  the  new  frame 
barn  of  R.  Farris,  Esq. ;  south,  is  Tom  alley ;  west,  is  Sugar 
alley  ;  a  good  well  of  water,  with  pump,  in  yard." 

On  the  29th  of  April  1854,  Updegraff,  Winegardner  &  Co., 
assigned  their  interest  to  Ralph  Elliott  k  J.  H.  Fulmer.  March 
6th  1856,  Ralph  Elliott  transferred  his  interest  to  J.  H.  Fulmer, 
and  May  11th  1857,  J.  H.  Fulmer  transferred  to  J.  H.  Fulmer 
&  Co.,  the  plaintiffs  below. 

The  building  which  contained  the  insured  property,  was  on  the 
rear  end  of  the  lot  facing  Tom  alley,  and  was  used  and  occupied 
only  as  a  warehouse  and  wagon  shed. 

On  the  front  of  the  same  lot,  facing  Third  street,  was  a  brick 
Btoreroom,  occupied  by  the  plaintiffs  for  the  sale  of  ordinary 
country  merchandise,  extending  back  towards  the  frame  ''  barn, 
wagon  and  warehouse,"  and  separated  from  it  by  vacant  or  un- 
occupied ground  for  a  distance  of  81  feet. 

On  the  general  merchandise  contained  in  this  storeroom, 
Updegraff,  Winegardner  k  Co.,  the  24th  March  1853,  effected 
insurance  for  one  year  in  the  Franklin  Fire  Insurance  Company, 
of  Philadelphia,  for  ?10,000,  which  was  continued  and  transferred 
by  endorsements  to  the  present  plaintiffs. 

This  insurance  was  in  the  following  words :  On  **  merchandise, 
snch  as  is  usually  kept  in  country  stores,  contained  in  a  three 
story  brick  building  on  the  south-east  corner  of  Third  street 
and  Sugar  alley,  in  the  town  of  Williamsport,  Lycoming 
county,  Pennsylvania,  with  privilege  to  erect  a  brick  dwelling  on 
the  back  part  of  the  lot  adjoining  the  above-named  building  in 
the  rear." 

The  following  endorsement  was  made  on  this  policy  of  the 
Franklin  Company,  July  24th  1853:  "Elliott  k  Fulmer,  the 
assignees  of  the  within  policy  of  insurance,  have  permission  to 
make  an  addition  to  the  building  in  which  the  goods  insured  are 
contained,  running  back  to  the  alley  for  81  feet  one  story  high, 
and  80  feet  two  stories  high,  and  both  22  feet  wide,  making  the 
total  length  of  addition  111  feet;  after  completion  no  goods  to 
be  kept  on  second  story.  This  addition  to  be  without  prejudice 
to  the  within  policy.  After  the  addition  above-mentioned,  all 
the  goods  on  the  second  story  to  be  at  the  risk  of  Elliott  k 
Fulmer. 

"  By  direction  of  the  company,  &c., 
'   "July  24th  1855.  C.  W.  Scates,  Agent." 

On  the  16th  July  1855,  the  following  endorsement  was  made 
on  the  policy  of  the  Lycoming  Insurance  Company : 

"  This  is  to  certify,  that  the  insured  in  the  within  policy  have 
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given  their  note  for  one  hundred  and  fifty  dollars  for  carpenter's 
risk  at  5  per  cent. ;  and  have  paid  on  the  same  (7.50,  being  5 
per  cent,  on  note. 

"  Survey,  50  cents — paid.  Robert  Pott, 

"  Agent  Lycoming  County  Mutual  Insurance  Company. 

"  Williamsport,  July  16th  1855." 

The  note  referred  to  is  as  follows : — 

"$150.  For  value  received  in  policy  No.  34,734,  which  ex- 
pires the  1st  day  of  October,  A.  D.  1858,  issued  by  the  Lycoming 
County  Mutual  Insurance  Company,  I  promise  to  pay  the  said 
company  or  their  treasurer,  for  the  time  being,  the  sum  of  one 
hundred  and  fifty  dollars,  in  such  portions  and  at  such  time  or 
times  as  the  directors  of  said  company  may,  agreeably  to  their 
act  of  incorporation,  require,  including  unpaid  assessments. 

"  Witness  our  hands,  at  Williamsport,  in  the  county  of  Lyco- 
ming, the  16th  day  of  July  1855. 

"  Additional  risk — improvements  in  extending  storeroom. 

"ElUOTT  &  FULMER." 

In  July  1855,  the  work  of  extending  the  storeroom,  was  com- 
menced. It  was  22  feet  wide,  and  covered  the  81  feet  of  vacant 
ground  between  the  store  and  "  the  barn,  wagon  and  warehouse," 
and  to  make  room  for  its  further  extension  to  the  alley,  the 
"  barn,  wagon  or  warehouse"  was  cut  down  and  entirely  removed 
for  a  width  of  22  feet,  and  an  entirely  new  brick  building  erected 
on  its  site,  constituting  an  extension  of  the  store  in  one  continu- 
ous room  22  by  111  feet  without  any  partition  or  division  what- 
ever, thus  throwing  the  whole  from  Third  street  to  Tom  alley, 
into  one  open  storeroom  208  feet  long. 

Sixteen  feet  of  the  original  *'barn,  wagon  and  warehouse" 
remained ;  making  a  room  16  by  30  feet,  in  which  was  stored 
old  barrels,  iron,  coal,  &c.,  the  whole  of  which  is  valued  at 
$307.50. 

The  whole  balance  of  the  claim  of  $3000  was  contained  in 
the  new  brick  extension  of  the  storeroom  erected  partly  on  the 
place  of  the  barn  removed. 

On  the  morning  of  April  7th  1858,  a  fire  broke  out  under  the 
oflSce  in  the  new  building,  about  100  feet  from  the  alley  and 
about  70  feet  from  the  upper  line  of  the  "barn,  wagon  and 
warehouse." 

The  day  after  the  fire,  James  Rankin,  the  President  of  the 
Lycoming  Insurance  Company,  who  happened  to  be  in  town, 
visited  the  ruins.  A  few  days  after,  one  of  the  firm  brought  the 
firm's  books  to  the  hotel.  "Mr.  Robinett,  an  agent  of  The 
Franklin  Fire  Insurance  Company,  received  them  with  Dr.  Ran- 
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kin,  with  a  view  to  ascertain  the  loss  of  goods  in  the  whole  store 
of  Fulmer  &  Co." 

It  did  not  appear  that  Dr.  Rankin  was  present  at  the  fire  or 
made  any  examination  of  books  in  pursuance  of  anj  notice  to 
the  company  or  in  any  oflScial  capacity. 

The  13th  April  1858,  the  following  statement  of  loss  was 
mailed,  addressed  to  James  Rankin,  President  of  the  Lycoming 
Company : — 

"Williamsport,  Pa.,  April  13th  1858. 
"  James  Rankin  : — 

President  of  the  Lycoming  County  Mutual  Fire  Ins.  Co. 

"  J.  H.  Fulmer  &  Co.,  of  Williamsport,  Pennsylvania,  who  are 
insured  in  the  above-named  company  by  policy  No.  34,734,  to 
the  amount  of  three  thousand  dollars  ($3000)  on  goods,  furnish 
the  following  statement  to  the  said  company,  which  is  as  parti- 
cular an  account  of  their  loss  and  damage  by  the  fire  which 
occurred  on  the  morning  of  the  7th  of  April,  inst.,  as  the  nature 
of  the  case  will  admit  of : — 

*'The  fire  was  first  discovered  between  three  or  four  o'clock  in 
the  morning,  near  the  centre  of  the  store.  We  are  entirely 
unable  to  account  for  the  origin  of  the  fire.  The  firm  of  J.  H. 
Fulmer  &  Co.  consists  of  Jacob  H.  Fulmer,  C.  A.  Stancliff, 
Joseph  H.  Wonderly  and  Jacob  W.  Hyman.  The  stock  of  goods 
was  entirely  consumed.  The  value  of  our  stock  at  the  time  of 
the  fire,  as  ascertained  from  the  books,  which  were  examined  on 
the  13th  instant,  by  Dr.  Rankin,  for  the  Lycoming  County  Mu- 
tual Fire  Insurance  Company,  and  by  Mr.  Robinett,  for  the  Frank- 
lin Fire  Insurance  Company  of  Philadelphia,  was  $14,429.78. 
This  sum  was  arrived  at  as  follows : 

**  Amount  of  inventory  in  January  1858,  and  purchase 

from  January  1858  to  April  6th  1858  .         .         .  $26,151.78 

"Amount  of  sales  from  January  1858  to  April  6th 
1858,  $13,671,  on  which  was  a  presumed  profit  of 
$1662,  deducted  from  $13,671  equals  .         .    11,722.00 


$14,429.78 


"The  only  insurance  on  our  stock  of  goods  were  three  thousand 
dollars  ($3000)  in  the  Lycoming  County  Fire  Insurance  Com- 
pany, as  above  stated,  by  policy  dated  the  29th  of  October  1853, 
to  expire  on  the  1st  day  of  October  1858,  and  ten  thousand 
dollars  insured  in  the  Franklin  Insurance  Company  of  Philadel- 
phia, by  policy  No.  147,547,  dated  the  24th  of  March  1853,  and 
renewed  on  the  23d  of  March  1858,  to  expire  the  24th  of  March 
1859." 


Digitized  by 


Google 


816  SUPREME  COURT  ISunbuty 

[Ljoommg  County  Insurance  Co.  v,  Updegraff.] 

"  The  policies  were  both  taken  originally  in  the  name  of  Upde- 
graif,  Winegardner  &  Co.,  and  by  various  assignments  regularly 
transferred  to  us." 

Sworn  to  by  J.  H.  Fulmer, 

H.  Henperly, 
George  Aoolb. 

The  following  paper  was  also  produced,  written  in  lead  pencil^ 
without  date  and  without  signature,  proved  to  be  in  the  hand- 
writing of  James  Rankin : 

^'  State  amount  of  indebtedness  and  on  what  policy ;  then  state 
in  what  way  the  amount  of  loss  is  arrived  at ;  state  who  are  the 
partners ;  state  what  insurance  may  be  in  any  other  company ; 
state  whether  all  assessments  demanded  have  been  paid." 

The  company  defendant,  claimed :  That  they  had  no  knowledge 
of,  and  never  assented  to  the  demolition  of  the  **  barn,  wagon  or 
warehouse,"  or  any  part  of  it,  and  that  their  policy  did  not  cover 
any  goods  contained  in  the  new  building,  which  was  an  extension 
of  the  storeroom  ;  that  the  policy  was  vitiated  by  an  unauthor- 
ized destruction  of  the  greater  part  of  the  building  in  which  the 
goods  covered  by  the  insurance  were  contained,  and  did  not, 
therefore,  cover  even  the  $307.60  worth  of  coal,  iron,  &c., 
remaining  in  the  barn  in  the  space  16  by  20  feet  not  removed ; 
and  requested  the  court  to  charge  the  jury : 

1.  That  the  policy,  under  which  the  plaintiffs'  claim,  covered 
only  such  merchandise  as  was  contained  in  a  "  frame  barn,  wagon 
ana  warehouse"  30  by  62  feet  on  Tom  or  Black  Horse  alley,  and 
defendants  are  not  liable  for  the  loss  of  any  goods  not  contained 
in  such  building. 

2.  The  new  brick  building  wa«  not,  within  the  meaning  of  the 
policy,  an  addition  nor  alteration  of  the  frame  bam,  wagon  and 
warehouse,  30  by  62  feet,  but  was,  in  contemplation  of  law, 
essentially  an  independent  structure  not  embraced  within  the 
policy,  and  the  defendants  are  not  liable  for  the  loss  of  any 
goods  or  merchandise  which  it  contained. 

3.  The  plaintiffs  having,  without  the  consent  of  the  company, 
removed  22  feet  of  the  frame  barn,  wagon  and  warehouse,  30  by 
62  feet,  on  Black  Horse  or  Tom  alley,  and  having  erected  a  new 
brick  building  extending  from  the  rear  of  the  store  on  Third 
street  to  said  alley,  and  covering  the  site  of  that  part  of  the 
frame  barn,  wagon  and  warehouse  so  removed,  varied  the 
character  of  the  risk  insured ;  and  that  the  fire  having  originated 
in  the  new  building  beyond  the  limits  of  the  frame  barn,  wagon 
and  warehouse,  and  communicated  to  the  remaining  part  of  the 
said  frame  barn,  wagon  and  warehouse,  through  and  by  reason 
of  the  said  new  building,  is  conclusive  upon  the  jury  that  the 
hazard  was  thereby  increased  and  the  plaintiffs  cannot  reoover. 
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4.  That  the  certificate  endorsed  on  the  policy  that  the  assured 
have  given  their  premium  note  for  5150  for  "carpenter's  risk," 
taken  in  connection  with  the  said  note,  which  recites  that  it  was 
given  for  '^  additional  risk  in  extending  storeroom/'  did  not  au* 
thorize  the  removal  of  that  part  of  the  frame  barn,  wagon  and 
warehouse,  30  by  52  feet,  which  was  removed ;  nor  the  erection 
in  place  thereof  of  the  new  brick  building  which  was  afterwards 
erected,  and  cannot  be  construed  to  extend  the  liability  of  the 
defendants  to  the  goods  or  merchandise  contained  in  said  brick 
building. 

5.  That  there  is  no  evidence  that  the  plaintiffs  after  the  fire 
forthwith  gave  notice  to  the  secretary  of  the  defendants  of  their 
loss,  as  required  by  the  conditions  of  the  policy,  and  that  there 
is  no  evidence  that  the  defendants  ever  waived  or  dispensed  with 
such  notice. 

6.  That  the  paper  dated  April  13th  1858,  directed  and  mailed 
to  the  president  of  the  company,  was  not  such  a  particular  ac- 
count of  the  plaintiffs*  loss  as  was  required  by  the  policy,  and 
that  the  paper  in  the  handwriting  in  pencil  of  James  Rankin, 
neither  purports  to  be,  nor  was,  an  o£Scial  act  of  the  company, 
nor  was  said  Rankin  authorized  to  waive  the  requirement  of  the 
policy  in  relation  to  such  particular  account  of  loss ;  and  the  said 
paper  of  13th  April  1858,  is  not  in  accordance  with  said  pencil 
memoranda. 

7.  That  the  paper  dated  April  13  th  1858,  put  in  evidence  by 
the  plaintiffs,  admits  that  the  plaintiffs  had  additional  insurance  on 
the  merchandise  for  the  loss  of  which  thev  now  claim,  and  as  the 
aggregate  insurances  are  greater  than  the  same  allowed  to  be 
insured  by  the  defendant's  policy  the  plaintifis  cannot  recover. 

8.  That  the  allowance  of  the  carpenter's  risk  to  Glliott  &  Ful- 
mer,  endorsed  upon  the  policy  of  the  plaintiffs,  expired  upon  the 
transfer  of  the  policy  to  J.  H.  Fulmer  &  Co.,  and  there  being  no 
authority  to  the  latter  to  change  the  character  of  the  building 
in  which  the  merchandise  was  insured,  the  plaintiffs  cannot 
recover,  as  the  merchandise  destroyed  was  not  in  the  building 
insured. 

The  court,  after  stating  the  case,  charged  the  jury  as  follows : 
^^  The  evidence  in  this  case  shows  that  a  fire  occurred  at  the  time 
already  stated,  which  consumed  the  buildings  then  occupied  by 
J.  H.  Fulmer  k  Co.,  for  merchandising,  and  their  stock  of  goods, 
with  the  exception  of  a  few  articles  that  were  saved.  The  insu- 
rance in  this  case  was  effected  on  property  estimated  at  $4500, 
two-thirds  of  which  sum  the  plaintiffs  seek  to  recover  in  this 
action. 

"  The  kind  of  property  insured  is  stated  in  the  application  and 
the  policy  of  insurance,  which  are  in  evidence.  The  insurance 
was  effected  at  a  time  when  the  property  insured  was  in  a  build- 
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ing  which  wa3  afterwards  removed,  and  another  substituted  in 
its  stead. 

"  The  several  grounds  of  defence  are  embodied  in  the  points 
presented  by  the  counsel  of  the  company  to  the  court,  which  we 
answer  as  follows : 

"  1.  The  defendants  are  not  to  be  allowed  for  the  loss  of  any 
goods  not  contained  in  the  building  described  in  the  application 
and  policy. 

"  2.  This  we  answer  in  our  answer  to  the  fourth  point. 

"3.  If  the  plaintiffs,  without  the  consent  of  the  company, 
removed  twenty-two  feet  of  the  frame  wagon  and  warehouse, 
30  by  52  feet,  on  Black  Horse  or  Tom  Alley,  and  having  erected 
a  new  brick  building,  extending  from  the  rear  of  the  store,  on 
Third  street,  to  said  alley,  and  covering  the  site  of  that  part  of 
the  frame  barn,  wagon,  and  warehouse,  so  removed,  did  vary  the 
character  of  the  risk  insured.  We  cannot  say  to  you  that  the 
plaintiffs  did,  without  the  consent  of  the  company,  remove  the 
buildings  mentioned  in  this  point,  but  submit  it  to  you  as  a  ques- 
tion of  fact,  whether  the  fire  originated  in  the  new  building, 
beyond  the  limits  of  the  frame  barn,  wagon,  and  warehouse,  and 
communicated  to  the  remaining  part  of  the  said  wagon  and 
warehouse  through  and  by  reason  of  the  said  new  building,  and 
whether,  these  facts  are  so,  and  whether,  thereby,  the  hazard 
was  increased,  is  submitted  to  your  determination.  If  the  altera- 
tions or  additions  mentioned  in  this  point  were  made  without  the 
knowledge  and  consent  of  the  company,  and  the  hazard  was 
thereby  increased,  the  plaintiffs  cannot  recover. 

"4.  On  the  16th  of  July  1855,  there  is  endorsed  on  the  policy 
a  certificate,  by  the  agent  of  the  company,  in  the  following 
words :  '  This  is  to  certify,  that  the  insured  in  the  within  policy 
have  given  their  note  for  $150  for  carpenter's  risk  at  5  per  cent., 
and  have  paid  in  the  sum  of  ?7.50,  being  5  per  cent,  on  the 
note.'  The  note  given  by  Elliott  h  Fulmer,  at  the  same  time, 
has  these :  *  Additional  risk  for  improvement  in  extending  store- 
room.' The  word  *  extending'  does  not,  in  the  opinion  of  the 
court,  mean  the  removal  or  destruction  of  a  building,  but  an 
increase  in  the  size  of  the  old  building,  and  cannot  be  construed 
to  extend  the  liability  of  the  company  to  the  goods  or  merchan- 
dise contained  in  said  brick  building.  The  court  having  given 
you  the  meaning  of  the  word  *  extending,'  as  found  in  the  note 
referred  to,  submit  to  you  to  determine,  from  the  evidence, 
whether  what  was  done  was  an  extension  of  this  storeroom,  or 
removal  of  the  old  one  in  part,  and  was  in  the  contemplation  of 
the  parties  at  that  time ;  and  whether  the  building  put  up  and 
the  removal  of  parts  of  the  building,  were  or  were  not  done  by 
permission  of  the  company. 

"  6  and  6.  We  cannot  give  the  instruction  here  requested.  There 
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is  evidence  that  the  president  of  the  company  was  at  the  scene 
of  the  fire  soon  after  it  occurred,  and  made  an  examination  of 
the  plaintifis*  books ;  that  a  paper,  a  statement,  dated  April  13th 
1858,  was  mailed  and  addressed  to  the  president  of  the  company, 
through  the  post-oflSce,  and  that  it  came  into  the  hands  of  the 
secretary,  was  before  the  board  of  directors,  and  was  in  the 
custody  of  the  secretary  as  an  oflSce  paper.  This  paper  is  not 
such  a  particular  account  of  the  plaintiffs*  loss  as  was  required 
by  the  policy,  and  the  paper  in  the  handwriting  of  James  Rankin 
does  not  purport  to  be  an  ofScial  act,  but  was  such  an  act  as 
would  waive  the  requirements  of  the  policy.  But  the  jury  must 
take  into  consideration  the  whole  evidence  bearing  on  these 
points.  The  court  are  of  opinion  that  the  president  might  waive 
the  notice  and  the  statement  required  by  the  policy,  and  submit 
it  to  you  to  determine  whether  he  did  so  waive  it.  If  the  statement 
required  by  the  policy  was  not  waived  by  Dr.  Rankin,  but  was 
required  by  him,  and  if  such  statement  was  not  furnished  within 
the  time  required,  plaintiffs  cannot  recover. 

"  In  the  memorandum  made  by  Mr,  Fulmer,  at  the  request  of 
Dr.  Rankin,  the  indebtedness  is  set  out,  and  on  what  policy,  and 
the  way  the  amount  of  the  entire  loss  sustained  by  plaintiffs  was 
ascertained  is  set  out,  but  not  the  amount  of  indebtedness,  and 
on  what  policy,  and  it  is  not  stated  in  what  way  the  amount  of 
loss  which  is  claimed  from  the  company  is  arrived  at,  and  in 
these  particulars  it  is  not  in  accordance  with  the  pencil  memo- 
randum. 

"  7.  The  paper  of  the  13th  April  1858,  admits  that  the  plain- 
tiffs have  insurance  on  merchandise,  or  on  their  stock  of  goods, 
to  the  amount  of  $3000  in  the  Lycoming  County  Insurance 
Company,  and  $10,000  in  the  Franklin  Insurance  Company,  but 
we  cannot  instruct  you  that  that  paper  admits  that  the  plain- 
tiffs had  additional  insurance  on  the  merchandise,  for  the  loss  of 
which  they  now  claim,  and  that  as  the  aggregate  insurances  are 
greater  than  the  sum  allowed  to  be  insured  by  the  defendants' 
policy,  the  plaintiffs  cannot  recover.  If  the  facts  are  stated  in 
this  point,  the  instruction  asked  would  be  given  if  it  appeared 
that  the  aggregate  insurance  at  the  time  the  insurances  were 
effected,  were  greater  than  the  sum  allowed  to  be  insured. 

"  8.  The  carpenter's  risk  increased,  is  endorsed  on  the  back  of 
the  policy,  July  16th  1855,  when  a  note  was  received.  This  was 
assigned  to  J.  H.  Fulmer,  March  6th  1856;  to  J.  H.  Fulmer  & 
Co.,  March  11th  1857 ;  and  to  J.  H.  Fulmer,  May  11th  1857. 
On  the  6th  of  March  1856,  a  receipt  of  the  company  was  given 
in  evidence,  for  assessment  No.  12,  $21 :  and  on  the  12th  May 
1857,  a  receipt  for  assessment  No.  14,  $18,  and  additional  $o. 
Mr.  Bowman  states  that  their  assessments  were  made  11th  May 
1857,  and  that  that  assessment  was  due  by  J.  H.  Fulmer,  and 
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would  not  be  an  assessment  made  on  the  assignment  of  May  11th. 
Fuhner  &  Elliott  paid  the  carpenter's  risk,  $150,  and  when  Ful- 
mer  took  the  policy  he  gave  no  note  for  th^  increased  risk.  The 
court  cannot  instruct  you,  under  the  evidence  in  the  cause,  that 
the  carpenter's  risk,  as  it  is  called,  expired  upon  the  transfer  of 
the  policy  to  J.  H.  Fulmer  &  Co.,  and  that  being  the  opinion 
of  the  court,  you  must  determine  whether  the  character  of  the 
building  in  which  the  merchandise  was  insured  was  changed, 
and,  if  it  was  changed,  whether  it  was  by  consent  or  permission 
of  the  company,  for  if  it  was,  plaintiffs  are  not  prevented  for  this 
reason  from  recovering.  But  if  no  authority  was  given  to 
change  the  character  of  the  building,  the  company  would  not  be 
liable." 

Under  these  instructions,  there  was  a  verdict  and  judgment  in 
favour  of  plaintiffs  for  $2544.21,  whereupon  the  defendants  sued 
out  this  writ,  and  assigned  for  error  the  following  matters,  via.  :— 

III.  (1.)  The  court  erred  in  submitting  to  the  jury  as  a  question 
of  fact  whether  or  not  the  company  assented  to  the  removal  of  the 
twenty-two  feet,  &c.,  of  the  buildings  referred  to,  and  the  sub- 
stitution of  the  new  buildings  in  its  place,  there  being  no  evidence 
whatever  to  show  that  the  company  did  consent  to  any  such  change 
of  the  premises  in  which  the  merchandise  insured  was  contained, 
or  to  a  removal  of  the  property  insured  to  the  new  brick  store. 

(2.)  The  evidence  in  the  cause,  which  was  not  disputed,  having 
established  the  fact  that  the  fire  originated  in  the  new  buildings 
beyond  the  limits  of  the  frame  buildings  in  which  the  merchan- 
dise was  insured,  and  the  loss  having  been  occasioned  by  reason 
of  the  erection  of  such  new  buildings,  the  court  erred  in  sub- 
mitting to  the  jury,  as  a  question  of  fact,  whether  or  not  the 
hazard  was  thereby  increased. 

II.  The  court  erred  in  allowing  the  jury  to  determine  "  whether 
what  was  done  was  an  extension  of  the  storeroom  or  removal 
of  the  old  one  in  part,  and  was  in  the  contemplation  of  the 
parties  at  that  time,  and  whether  the  buildings  put  up  and  the 
removal  of  parts  of  the  buildings  were  or  were  not  done  by  per- 
mission of  the  company."  There  was  no  evidence  to  vary  the 
terms  of  the  endorsement  on  the  policy  and  the  additional  pre- 
mium note ;  these  together  constituted  a  written  contract,  the 
construction  and  meaning  of  which  were  to  be  determined  by  the 
oourt  alone.  The  court  should  have  instructed  the  jury  clearly 
that  the  defendants  were  not  liable  for  any  merchandise  in  the 
new  brick  building,  and  confined  their  inquiry  specifically  to  the 
loss  of  merchandise  in  what  remained  of  the  frame  barn. 

III.  (1.)  The  court  erred  in  instructing  ihe  jury  that  "the 
paper  in  the  handwriting  in  pencil  of  James  Rankin,  which 
does  not  purport  to  be  an  oflScial  act,  was  nevertheless  such  an 
act  as  would  waive  the  requirement  of  the  policy,"  which  ren- 
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dered  it  obligatory  on  the  part  of  the  insured  to  deliver  to  the 
secretary,  within  thirty  days  after  loss,  a  particular  account  of 
such  loss  or  damage. 

(2.)  The  court  having  instructed  the  jury  that  the  "paper  dated 
April  13th  1858,  is  not  such  a  particular  statement  of  the  plain- 
iitk*  loss  as  was  repaired  by  the  policy,"  and  having  further 
instructed  them  that  the  "paper  in  the  handwriting  of  James 
Rankin  does  not  purport  to  be  an  official  act,"  and  having  further 
instructed  them  that  the  statement  "  is  not  in  accordance  with 
the  pencil  memoranda,"  should  have  instructed  them  that  the 
plaintiffs  could  not  recover. 

IV.  The  court  erred  in  their  answer  to  the  defendants'  seventh 
point,  because  the  paper  of  the  13th  April  1868  was  presented 
by  the  plaintiffs  to  the  company  as  and  for  a  compliance  with 
the  requirements  of  the  policy;  and  as  it  was  not  alleged  or 
proven  that  said  paper  originated  in  any  mistake,  the  plaintiffs 
were  estopped  from  denying  the  statement  therein  made  to  the 
company ;  and  as  it  appears  upon  the  face  of  the  paper  that  the 
property  now  claimed  for  was  insured  in  two  companies,  and  for 
a  greater  amount  than  was  authorized  by  the  terms  of  the  policy, 
the  plaintiffs  were  not  entitled  to  recover. 

V.  The  court  erred  in  submitting  it  to  the  jury  to  determine 
"whether  the  character  of  the  building  was  changed  by  consent 
or  permission  of  the  company."  There  was  no  evidence  of  any 
such  consent  unless  it  could  be  found  in  the  endorsement  upon 
the  policy,  and  the  note  for  the  "  additional  risk  for  extending 
storeroom,"  the  construction  of  which,  as  a  modification  of  the 
contract,  was  a  question  of  law  for  the  determination  of  the  court. 

VI.  The  court  erred  in  permitting  the  plaintiffs  to  recover  for 
any  merchandise  contained  in  the  new  brick  building,  and  by 
inconsistent  charges  which  misled  the  jury. 

The  seventh  assignment  of  error  related  to  the  admission  in 
evidence  of  the  statement  of  loss  dated  April  13th  1858,  and 
the  rejection  of  evidence  as  to  the  extent  of  the  plaintiffs'  claim, 
and  the  fact  that  their  statement  had  been  rejected  by  the  board 
of  directors,  but  it  was  not  noticed  by  this  court. 

The  case  was  argued  in  this  court  by  William  H.  Armstrong 
and  J.  Armstrong,  for  plaintiffs  in  error.  The  counsel  for  de- 
fendants in  error  furnished  no  printed  argument. 

The  opinion  of  the  court  was  delivered,  November  11th  1861,  by 
Strong,  J. — It  is  quite  extraordinary  that  under  a  policy  of 
insurance  upon  merchandise,  contained  in  a  building  particularly 
described,  a  recovery  has  been  permitted  for  a  loss  in  another 
building,  erected  in  part  upon  the  site  of  the  one  in  which  the 
goods  were  insured.  Yet  such  is  the  case  now  before  us.  The 
4  Wr.— 21 
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assignors  of  the  plaintiffs  below,  under  whom  they  claim,  took 
out  a  policy  with  the  defendants  upon  merchandise  contained  in 
a  "new  frame  barn,  wagon,  and  wareroom,"  occupied  by  them 
for  a  warehouse,  &c.,  situate  in  the  borough  of  Williamsport, 
Lycoming  county,  Pennsylvania,  on  the  corner  of  Tom  and 
Sugar  alley ;  front  on  Tom  alley  52  by  80  feet ;  back  part  on 
Sugar  alley  20  by  20  feet.**  On  the  other  end  of  the  same  lot, 
and  distant  81  feet  from  the  *' frame  barn,"  was  a  brick  store* 
room,  containing  a  stock  of  goods  which  the  assignors  of  the 
plaintiffs  had  previously  insured  with  another  company.  While 
the  policy  of  the  defendants  was  running,  the  assured  demolished 
a  portion  of  the  "frame  barn,  wagon,  and  wareroom,"  and 
erected  a  brick  extension  of  the  storeroom,  22  feet  in  breadth 
and  111  feet  in  length,  reaching  entirely  through  the  lot  to  Tom 
alley,  and  covering  SO  by  22  feet  of  the  ground  upon  which  the 
"frame  barn,*'  &c.,  has  stood.  The  new  building  and  the  rem* 
nant  of  the  frame  barn,  with  their  contents,  were  afterwards 
destroyed  by  fire,  and  the  plaintiffs  sought  to  recover  under  their 
policy  with  the  defendants,  for  the  loss  of  the  goods  contained 
in  the  extension  of  the  "storeroom,**  as  well  as  for  the  loss  of 
those  contained  in  the  remnant  of  the  "frame  barn.**  In  the 
court  below,  their  attempt  was  successful,  and  this  without  any 
fault  of  the  defendants.  The  learned  judge  evidently  misappre- 
hended an  endorsement  on  the  policy,  and  a  clause  in  the  pre- 
mium note.  The  endorsement  certified  that  the  insured  had 
given  their  note  for  $150,  for  carpenter's  risk,  at  five  per  cent., 
and  had  paid  on  the  same  ?7.50,  being  five  per  cent,  on  the 
note.  At  the  foot  of  the  premium  note  wore  the  words  "  addi- 
tional risk  in  extending  to  storeroom.**  This  certificate,  with 
the  memorandum  on  the  note,  the  court  was  asked  to  say,  did 
not  authorize  the  removal  of  that  part  of  the  frame  barn  which 
was  removed,  nor  the  erection  of  the  new  brick  building  in  its 
place,  and  could  not  be  construed  to  extend  the  liability  of  the 
defendants  to  the  goods  or  merchandise  contained  in  said  brick 
building.  This  point  was  not  correctly  answered.  What  the 
court  said  in  regard  to  it  was  well  fitted  to  mislead  the  jury. 
They  were  told  that  the  word  "extending**  does  not  mean  the 
removal  or  destruction  of  a  building,  but  an  increase  in  the  size 
of  the  old  building,  and  cannot  be  construed  to  extend  the 
liability  of  the  company  to  the  goods  or  merchandise  contained 
in  said  brick  building.  The  learned  judge  then  proceeded  as 
follows: — "The  court,  having  given  you  (the  jury)  the  meaning 
of  the  word  extending,  as  found  in  the  note  referred  to,  submit 
to  you  to  determine,  from  the  evidence,  whether  what  was  doae 
was  an  extension  of  this  storeroom,  or  removal  of  the  old  one  in 
part,  and  was  in  the  contemplation  of  the  parties  at  that  time  ; 
and  whether  the  building  put  up,  and  the  removal  of  parts  of 
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the  building,  were  or  were  not  done  by  permission  of  the  com- 
pany." In  our  opinion  this  was  an  inadequate  and  erroneous 
answer  to  the  point  proposed.  Neither  the  memorandum  on  the 
note,  nor  the  endorsement  on  the  policy,  nor  both  together,  can 
be  construed  into  consent  of  the  defendants  to  the  demolition  of 
any  part  of  the  frame  barn,  wagon,  and  wareroom,  much  less 
into  any  engagement  to  insure  goods  in  the  extension  of  the 
storeroom,  or  in  the  new  building.  The  memorandum  on  the 
note  was  at  most  but  a  consent  that  the  "storeroom**  on  the 
other  end  of  the  lot  might  be  extended,  which  would  necessarily 
increase  the  hazard  by  bringing  buildings  nearer  the  property 
insured.  It  was  neither  consent,  nor  evidence  of  consent,  that 
the  frame  barn  mi^ht  be  extended,  or  that  a  part  of  it  might  be 
taken  away.  The  jury  should  have  been  unqualifiedly  instructed 
that  the  plaintiflfs  could  not  recover  for  any  loss  of  goods  in  the 
new  brick  building,  or  extension  of  the  storeroom,  and  that  there 
was  nothing  in  the  endorsement  on  the  policy,  or  in  the  memo- 
randum on  the  premium  note  that  warranted  such  a  recovery. 

But  even  though  there  was  no  consent  to  an  alteration  of  the 
frame  barn,  we  do  not  feel  prepared  to  say  that  the  plaintiffs 
might  not  recover  for  the  loss  on  the  goods  contained  in  what 
remained  of  it,  notwithstanding  the  alteration.  The  alterations 
which  it  was  stipulated  should  avoid  the  policy,  were  such  as 
increased  the  hazard  without  consent  of  the  company.  The 
court  could  not  say,  as  a  legal  deduction  from  the  facts,  that  the 
hazard  was  not  increased  with  the  consent  of  the  company. 
There  was  a  consent  to  the  extension  of  the  storeroom,  and  the 
fire  commenced  in  that.  The  increased  hazard  was  occasioned 
rather  by  that  extension  than  by  the  alteration  ;  at  least  whether 
it  was  or  not  was  for  the  jury. 

We  need  say  no  more  respecting  the  first,  second,  fifth,  and 
sixth  assignments  of  error. 

The  third  and  fourth  assignments  relate  to  the  particular  ac- 
count of  the  loss  and  damage  which,  according  to  the  conditions 
of  the  policy,  the  assured  were  under  obligations  to  furnish  to 
the  secretary  of  the  company  within  thirty  days  after  the  loss. 
We  concur  in  opinion  with  the  learned  judge  of  the  Common 
Pleas,  that  the  paper  which  was  furnished  to  the  president  of  the 
company,  dated  April  13th  1858,  was  not  such  a  particular 
account  of  the  loss  as  was  required  by  the  policy.  It  was  the 
only  account  ever  furnished.  But  we  dissent  from  the  opinion 
of  the  court  that  there  was  any  evidence  that  the  requirements 
of  the  policy  was  ever  waived.   The  memorandum  of  Dr.  Rankin, 

fiven  to  the  assured,  instead  of  being  a  waiver  was  the  opposite, 
t  was  in  effect  a  denial  of  compliance  with  the  terms  of  the 
policy.  Nor  can  the  examination  of  the  books  of  Mr.  Fulmer, 
in  company  with  the  agent  of  the  Franklin  Insurance  Company, 
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be  treated  as  any  evidence  of  waiver.  That  was  an  examination 
to  ascertain  the  loss  of  goods  in  the  whole  store.  And  it  was 
not  understood  by  the  assured  to  be  a  waiver.  They  asked  for 
instruction  how  to  make  out  their  statement,  and  were  given  to 
understand  that  a  particular  statement  was  necessary.  They 
undertook  to  comply.  How  it  can  now  be  claimed  that  they 
were  released  from  the  obligation  to  furnish  it,  we  cannot  dis- 
cover. We  think  the  fifth  point  of  the  defendants  should  have 
been  affirmed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Billmeyer  versus  Evans  &  Rodenbaugh. 

_    _         Slav  LawHytohen  Uivconstitutional, — Act  of  May  2\9t  1861  construed, 
"40         "824 

210  *145|  1.  The  proviso  of  the  first  section  of  the  Act  2l8t  May  1861,  granting  stay 
of  execution,  under  certain  conditions,  on  '*  all  judgments  or  debts  upon  which 
stay  of  execution  has  been  or  may  be  waived  by  the  debtor  in  any  original 
obligation  or  contraot  upon  which  such  iudgment  has  been  or  may  herc^ter 
be  obtained,''  is  unconstitutional,  being  in  conflict  with  Section  10,  Art.  I.,  of 
the  Constitution  of  the  United  States,  and  with  Section  17,  Article  IX.,  of  the 
Constitution  of  Pennsylvania. 

2.  Where  the  defendants,  on  the  12th  July  1860,  signed  a  sealed  bill  autho- 
rizing the  entry  of  judgment  against  them  for  $1000,  payable  twelve  months 
after  date,  **  without  stay  of  execution  ofltr  Vie  day  of  payme.it,"  the  release  of 
their  statutory  right  to  a  further  stay  became  a  part  of  the  contract,  and  as 
such,  could  not  be  iiipaired  or  altered  by  the  legislature ;  therefore,  where 
the  Court  of  Common  Pleas,  after  the  day  of  nayment,  granted  an  additional 
Btay  of  execution  under  the  Act  21st  May  1861,  it  was  error. 

i.  If  the  parties  to  a  contract  include  in  it  the  legal  remedy  by  which  it  is 
to  be  enforced,  a  legislative  enactment  changing  the  remedial  process  agreed 
on  in  regard  to  that  contract,  is  as  clearly  unconstitutional  as  the  attempt  to 
impair  the  obligation  of  any  other  contract. 

Error  to  the  Common  Pleas  of  Union  county. 

This  was  a  decree  of  the  court  below,  ordering  and  directing 
a  stay  of  execution  on  a  judgment  against  Thompson  G.  Evans 
and  Jacob  Rodenbaugh,  in  favour  of  Susan  Billmeyer.  The  case 
was  this : — 

On  the  12th  of  July  1860,  Thompson  G.  Evans  and  Jacob 
Bodenbaugh  executed  a  judgment,  single  bill,  for  $1000,  payable 
to  the  order  of  Mrs.  Susan  Billmeyer,  twelve  months  after  date, 
with  interest  and  costs,  in  which  was  contained  this  clause,  '^  and 
without  stay  of  execution  after  date  of  payment.'*  Judgment  was 
entered  thereon  in  the  Common  Pleas  of  Union  county  on  the 
14th  of  July  1860.  On  the  17th  of  August  1861,  defendants 
made  application  to  Hon.  John  Walls,  one  of  the  associate  judges, 
for  stay  of  execution  on  said  judgment,  under  the  provisions  of 
the  Act  of  21st  May  1861,  entitled  '^  An  Act  relating  to  judg- 
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ments  and  executions,"  who  appointed  the  20th  of  same  month 
for  a  hearing,  and  then  postponed  the  matter  until  the  first  day 
of  the  regular  term  of  court,  which  was  on  the  16th  of  Septem- 
ber. On  that  day  the  parties  attended,  and  the  application  for 
stay  of  execution  was  resisted  by  the  plaintiff.  The  court  being 
satisfied  that  the  defendants  were  possessed  of  real  estate  within 
said  county  of  Union,  worth  at  a  fair  valuation  a  sum  more  thart 
sufficient  to  pay  or  satisfy  said  judgment,  together  with  interest 
and  costs,  over  and  above  other  encumbrances,  and  the  amount 
exempted  from  levy  and  sale  on  execution,  directed  a  stay  of 
execution  on  the  judgment  for  one  year  from  the  21st  of  May 
1861 ;  whereupon  the  plaintiff  sued  out  this  writ,  and  assigned 
for  error  the  following  matters,  to  wit : — 

1.  The  court  below  erred  in  granting  the  prayer  of  the  peti- 
tioners. 

2.  In  granting  the  prayer  of  the  petition,  because  the  contract 
of  the  parties  was  an  especial  waiver  of  stay  of  execution  after 
day  of  payment ;  and, 

3.  In  granting  the  prayer  of  the  petition,  because  the  clause 
of  the  Act  of  Assembly,  approved  May  21st  1861,  extending 
the  stay  of  execution,  in  these  words,  "  To  all  judgments  or  debts 
upon  which  stay  of  execution  has  been  or  may  be  waived  by  the 
debtor  in  any  original  obligation  or  contract  upon  which  such 
judgment  has  been  or  may  hereafter  be  obtained,  or  by  any 
stipulation  entered  into  at  any  time  separate  from  said  obligation 
or  contract,"  is  unconstitutional  in  its  application  to  the  contract 
of  the  parties  in  this  case. 

Vangezer  and  2>e'W,  for  plaintiffs  in  error,  argued  that  the  waiver 
of  the  stay  of  execution  was  a  constituent  element  of  the 
contract  between  the  parties,  which  the  legislature  were  prohi- 
bited from  impairing,  by  Art.  1,  §  10,  of  the  Constitution  of  the 
United  States,  and  Art.  1,  §  17,  of  the  Constitution  of  Pennsyl- 
vania :  citing  McKinny  v.  Reeder,  6  Watts  34 ;  Chadwick  v.  Moore, 
8  W.  &  S.  49 ;  Bronson  v.  Kinzel,  1  How.  311 ;  McCracken  v. 
Hayward,  2  Id.  605 ;  1  Kent's  Com.  466. 

(7.  jP.  Miller  and  Wm.  Cameron,  Jr.^  for  defendants  in  error. 
— The  judgment,  single  bill,  which  was  "  without  stay  of  execu- 
tion after  day  of  payment,"  was  not  due  at  the  passage  of  the 
stay  law  of  1861,  and  did  not  fall  due  until  July  12th,  1861.  If 
this  clause  had  been  omitted  no  one  pretends  that  defendants 
would  not  be  entitled  to  a  stay  under  the  Act  of  1861,  or  under 
the  Act  of  June  16th  1836.  How  can  the  insertion  of  this 
clause  change  the  case  ?  Laws  suspending  execution  have  often 
been  sustained  as  constitutional :  Chadwick  v.  Moore,  8  W.  &  S. 
49;  3  Peters's  Rep.  290;  Taggert  v.  McGinn,  2  Harris  157} 
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Evans  V.  Montgomery,  4  W.  &  S.  218;  Barnet  v.  Bamet,  15  S, 
&  R.  72 ;  Mercer  v.  Watson,  1  Watts  356 ;  Schenley  v.  Allegheny 
City,  1  Casey  128 ;  E.  &  N.  E.  Railroad  v.  Casey,  2  Id.  300. 
The  Act  of  1861  makes  the  plaintiff  amply  secure,  and  does  not 
impair  the  obligation  of  the  contract.  It  operates  on  the  remedy 
by  giving  the  debtor  a  little  more  time,  while  it  secures  the 
creditor. 

The  opinion  of  the  court  was  delivered,  November  27th  1861,  by 
Woodward,  J. — When  the  defendants  became  the  debtors  of 
the  plaintiff  in  JIOOO,  the  law  of  Pennsylvania  entitled  them, 
if  freeholders,  to  a  stay  of  execution,  for  one  year,  on  any  judg-  ^ 
ment  that  should  be  entered  against  them,  to  be  computed  from 
the  first  day  of  the  term  at  which  the  suit  may  have  been  com- 
menced, fiut  when,  on  the  12th  day  of  July  1860,  they  signed 
a  sealed  bill,  they  authorized  judgment  to  be  entered  against 
themselves  for  "the  aforesaid  sum  with  interest,  costs  of  suit, 
release  of  errors,  and  without  Btay  of  execution  after  the  day  of 
payment.** 

This  was  an  express  release  or  waiver,  on  suflScient  considera- 
tion, of  a  personal,  statutory  privilege  of  the  debtors.  Without 
it  the  law  would,  of  itself,  have  entered  into  and  formed  part  of 
the  contract,  entitling  them  to  a  year's  credit  additional  to  the 
twelve  months  stipulated  for  on  the  face  of  the  paper,  and  vesting 
the  right  in  them  as  absolutely  as  it  gave  to  the  plaintiff  the  right 
to  enforce  the  contract  after  such  a  stay.     Because  it  was  a 

1)ersonal  right  of  the  defendants  thev  might  release  it,  and 
laving  done  so  in  terms,  we  regard  the  release  as  part  of  the^ 
obligation  of  the  contract.  The  obligation  of  a  contract  consists 
of  its  binding  force  on  the  party  who  makes  it.  The  defendants 
bound  themselves  to  pay,  twelve  months  after  date  of  the  sealed 
bill,  without  stay  of  execution.  The  stipulation  for  interest  and 
costs  was  no  more  an  obliging  portion  of  the  contract  than  this 
waiver  of  stay  of  execution.  It  was  not  merely  a  waiver  of  such 
stay  as  is  given  by  the  Act  of  1836,  or  any  other  particular 
statute,  but  a  simple,  general  waiver  of  all  stay  beyond  the  day 
of  payment. 

Such  being  the  obligation  of  the  contract  when  it  was  con- 
summated, the  question  on  the  record  is,  whether  the  legislature 
could  alter  and  impair  it  subsequently.  The  Act  of  21st  May"! 
1861,  entitled  debtors  to  a  year's  stay  of  execution  on  certain 
conditions,  and  the  proviso  to  the  1st  section  declares  that  the 
provisions  of  the  act  ^^  shall  extend  to  all  judgments^  or  debts 
upon  which  stay  of  execution  has  been  or  may  be  waived  by  the 
debtor  in  any  original  obligation  or  contract  upon  which  such  judg- 
ment has  been  or  may  hereafter  be  obtained,  or  by  any  stipulation 
entered  into  at  any  time  separate  from  aid  obligation  or  contract.*\ 
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This  is  a  legislative  imposition  of  a  stay  upon  a  contract, 
wherein  the  parties  agreed  there  should  be  none.  Is  this  clause 
of  the  act  constitutional  ?  Whilst  the  courts  of  this  country,  both 
state  and  federal,  have  expressed  high  regard  for  those  constitu- 
tional provisions  which  forbid  states  to  pass  any  law  impairing 
the  obligation  of  contracts,  a  distinction  has  obtained  between 
the  obligation  of  the  contract  and  the  remedy  given  by  the 
legislature  to  enforce  the  obligation.  In  Sturgis  v.  Crownshield, 
4  Wh.  200,  it  was  said  that  the  distinction  exists  in  nature,  and 
that  without  impairing  the  obligation  of  the  contract,  the  remedy 
may  certainly  be  modified  as  the  wisdom  of  the  legislature  may 
direct. 

The  argument  here,  in  favour  of  the  constitutionality  of  the 
act  under  consideration,  rests  altogether  on  this  distinction.  The 
Act  of  1861  is  said  to  be  merely  a  modification  of  the  plaintiff's 
legal  remedies.  But  a  statute  strictly  remedial  may  impair  the  •^ 
obligation  of  a  contract,  and  when  this  happens  the  act  is  uncon- 
stitutional :  Bronson  v.  Kenzie,  1  How.  822.  This  always  hap-^ 
pens  where  the  parties  make  legal  remedies  a  subject  of  their 
contract,  and  subsequent  legislation  conflicts  with  what  they  have 
expressed  in  their  agreemetit.  If  they  do  not  prescribe  the  rule 
of  remedy  in  their  contract,  the  law-making  power  is  free ;  but 
if  they  do,  they  become  a  law  to  themselves,  and  the  legislature 
must  let  them  alone.  Stay  laws,  exemption  laws,  and  limitation  , 
laws  are  ordinarily  constitutional,  though  applied  to  existing  and 
prior  contracts,  but  the  cases  in  which  such  laws  have  been  sus- 
tained have  been  cases  in  which  the  parties  have  not  contracted 
about  the  subject-matter  to  which  the  laws  were  applicable.  All  J 
remedies  on  contracts  come  from  the  legislature.  Courts  and 
juries,  the  attendance  of  witnesses,  legal  process,  and  the  admin- 
istration of  justice  are  all  under  legislative  care  and  discretion ; 
and  when,  in  the  exercise  of  a  sound  discretion,  the  legislature 
suspends  the  collection  of  debts  for  a  time  not  unreasonable,  the 
law,  though  retroactive,  is  constitutional  in  respect  of  all  con- 
tracts which  do  not  forbid  such  suspension  to  the  immediate 
parties :  Chadwick  v,  Moore,  8  W.  &  S.  50.  If  the  suspension  be 
perpetual  on  condition  the  creditor  do  not  accept  the  debtor's 
property  at  a  valuation,  the  law  is  unconstitutional :  McCracken 
V.  Hayward,  2  How.  608.  But  if  the  thing  provided  for  by  the 
legislature  be  within  their  general  competence,  and  yet  be  the 
very  thing  expressly  excluded  by  a  particular  contract,  it  is 
plain  that,  as  to  the  parties  to  that  contract,  the  law  is  unconsti- 
tutional and  void,  because  it  impairs  the  obligation  of  their 
contract.  Nor  do  you  rescue  the  law  from  this  consequence  by 
calling  it  remedial.  The  legislature  can  no  more  overthrow  the 
lawful  eontracts  of  parties,  under  guise  of  remedial  legislation, 
than  by  direct  assault.     They  can  pass  no  law  that  impairs  the 
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obligation  of  contracts.  Exemption  statutes  illustrate  this  whole 
subject.  What  portion  of  a  man's  property  shall  be  liable  for 
his  debts  and  what  shall  be  exempt  is  a  fair  subject  of  legislative 
discretion.  Manifestly  exemption  statutes  are  regulations  of  the 
creditor's  remedies  against  the  debtor's  property.  They  are, 
therefore,  constitutional.  But  in  a  particular  contract  the  debtor 
stipulates  that  he  will  have  no  exemption,  and  devotes  all  of  his 
property  to  the  payment  of  his  debts.  Now,  whilst  he  cannot 
repeal  the  law  by  his  agreement,  he  can  refuse  its  favours.  His 
contract  is  lawful  and  binding.  His  waiver  of  legal  rights  has 
become  parcel  of  the  obligation  of  his  contract,  and  the  legisla- 
ture can  no  more  impair  that  obligation  than  they  can  annul  the 
entire  contract. 

So  when  these  defendants  stipulated  for  twelve  months*  credit, 
and  agreed  that  there  should  be  no  stay  of  execution  beyond 
that  limit,  can  the  legislature  say  there  shall  be  a  stay  beyond 
that  limit  without  impairing  the  obligation  of  the  contract? 
How  would  it  be  possible  more  directly  to  impair  a  contract? 
What  is  it  but  setting  aside  the  contract  made  by  the  parties  and 
substituting  a  different  one  for  it  ?  To  say  that  a  contract  which 
waives  a  stay  of  execution  is  not  impaired  by  a  law  which  gives 
a  stay,  is  to  talk  language  which  is  unintelligible.  If  the  legis- 
lature may  do  this,  the  constitutional  provisions  are  a  vain  parade 
of  words,  a  mere  theoretical  rule  without  any  practical  force  or 
value. 

Our  opinion  is  that  the  clause  of  the  act  above  quoted  is  in 
conflict  with  §  10,  Art.  1,  of  the  Constitution  of  the  United  States,"^ 
and  with  §  17,  Art.  9,  of  the  Constitution  of  Pennsylvania,  and^ 
that  it  is,  therefore,  null  and  void. 

The  decree  is  set  aside  and  annulled. 


Baldy's  Appeal  in  McAllister's  Estate. 

Widow's  Right  to  $300  oiU  of  her  HmhancTs  Estate  not  affected  by  the 
fact  that  it  is  claimed  against  Creditors  whose  Debt  originated  prior 
to  July  ^th  1849. — Postponement  of  Decree  until  Settlement  of 
Account  not  improper. 

1.  The  widow  and  adminiBtrstrix  of  a  decedent  claimed  her  exemption 
under  the  Act  of  1851,  and  presented  the  appraisement  to  the  Orphans'  Uoart 
for  confirmation,  but  the  court  declined  to  adjudicate  upon  her  right  to  the 
exemption  until  the  settlement  of  the  administration  account :  in  her  aocoont 
when  filed  she  claimed  a  credit  for  the  exemption,  which  was  allowed. 

Heldy  that  such  allowance  was  not  error,  tnough  the  appraisement  was  not 
confirmed  when  made,  for  it  was  competent  for  the  court  to  postpone  their 
decision  upon  it  until  the  filing  of  tne  account,  and  by  their  finU  decree 
thereon,  then  to  confirm  the  appraisement. 
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2.  The  Widow's  Exemption  Act  of  1851  is  independent  of  the  Debtor's  Act 
of  1849,  and  is  not  restricted  like  that  act  to  debts  ountracted  after  any  par- 
ticular period,  the  only  reHtriction  being  as  to  liens  for  the  purchase-money 
of  land :  therefore,  where  the  debt  against  the  estate  of  the  decedent  existed 
prior  to  the  4th  of  July  1849,  the  time  to  which  the  operation  of  the  Debtor's 
Act  was  restricted,  it  would  have  no  effect  to  prevent  the  allowance  of  the 
(300  exemption  claimed  by  the  widow  under  the  Act  of  1851. 

Appeal  from  the  Orphans'  Court  of  Montour  county. 

This  was  an  appeal  by  Peter  Baldy  and  B.  K.  Rhodes,  admin- 
istrators of  Archibald  RlcAllister,  from  the  deereeof  the  Orphans' 
Court  confirming  the  auditor's  report  on  the  account  of  Eliza- 
beth McAllister,  administratrix,  &c.,  of  Martin  McAllister,  de- 
ceased.    The  material  facts  of  the  case  are  as  follows : — 

Martin  McAllister  died  in  the  year  1859.  Elizabeth  McAllister, 
his  widow,  administered  on  his  estate.  Shortly  after  receiving 
letters  of  administration,  she  filed,  in  the  Orphans'  Court  of 
Montour  county,  an  inventory  and  appraisement  of  ?300  worth 
of  property,  which  she  claimed  to  retain  as  widow  under  the 
exemption  laws :  J274  of  this  amount  was  in  money ;  the  bal- 
ance in  articles  of  personal  property.  Peter  Baldy,  a  creditor 
of  the  decedent,  whose  debt  originated  prior  to  the  year  1849, 
filed  exceptions  to  this  inventory  and  appraisement,  on  the 
ground  that  the  widow  was  not  entitled  to  retain  the  property 
as  against  his  debt.  The  court  refused  to  approve  of  the  appraise- 
ment at  the  time,  leaving  the  widow  at  liberty  to  renew  her  claim 
when  she  should  settle  her  account,  at  which  time  the  question 
might  be  more  directly  raised.  November  16th  1860,  the  adminis- 
tratrix filed  her  account.  In  this  she  charged  herself  with  the 
whole  personal  estate,  and  took  credit  for  $300,  which  she  claimed 
to  retain  as  widow  under  the  Act  of  14th  April  1851,  and  the  Act 
of  8th  April  1859.  December  22d  1860,  Peter  Baldy  filed  excep- 
tions to  the  account,  one  of  which  was  that  the  administratrix  was 
not  entitled,  as  against  his  claim,  to  this  credit  of  $800.  Baldy's 
debt  largely  exceeded  the  amount  of  the  whole  estate  of  decedent. 
An  auditor  was  appointed  to  report  on  the  exceptions,  and 
also  a  distribution  of  the  fund,  whose  report,  filed  18th  Febru- 
ary 1861,  allowed  the  administratrix  the  credit  for  $300,  and 
reported  a  distribution  among  creditors.  Peter  Baldy  and  B.  K. 
Rhodes,  administrators  of  Archibald  McAllister,  another  creditor 
of  the  estate  whose  debt  originated  prior  to  the  4th  of  July 
1849,  thereupon  excepted  to  auditor's  report  on  the  ground  that 
the  credit  for  $300  was  improperly  allowed.  The  report  was 
then  recommitted,  to  allow  a  creditor  to  make  proof  of  his  debt. 
May  22d  1860,  the  second  report  of  the  auditor  was  made  and 
confirmed  nm,  and  same  day,  "  report  of  the  auditor  was  con- 
firmed by  the  court,  and  distribution  decreed  accordingly." 

The  case  was  thereupon  removed  into  this  court,  as  above 
stated,  where  the  decree  of  the  court  confirming  the  report  of 
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the  auditor,  which  gave  to  the  widow  of  deceased  $300,  as  against 
creditors  whose  claims  originated  prior  to  July  4th  1849,  wag 
assigned  for  error. 

U.  H.  Baldy  and  B,  K.  RhodeSy  for  appellants. — The  Act  of 
April  9th  1849,  exempting  the  property  of  debtors  from  levy 
and  sale,  and  the  Act  of  April  14th  1851,  allowing  the  widow 
and  children  of  a  decedent  to  retain  this  amount,  are  in  vari 
materia^  and  must  be  construed  with  reference  to  each  otner. 
The  former  did  not  extend  to  debts  before  the  4th  of  July  1849, 
while  the  latter  only  gave  to  the  widow  and  children  the  right 
which  the  husband  had  possessed  in  his  lifetime :  Neff 's  Appeal, 
9  Harris  247 ;  Davis's  Estate,  9  Leg.  Int.  82 ;  Young's  Estate, 
Id.  140 ;  Runyan's  Appeal,  3  Casey  121.  The  policy  of  the 
legislature  has  been  to  confine  the  Exemption  Law  to  debts  con- 
tracted after  the  passage  of  the  act.  See  the  Act  of  April  10th 
1828  and  Act  of  1836.  Beside  this,  the  widow  is  concluded  by 
the  refusal  of  the  Orphans*  Court  to  approve  her  inventory  and 
appraisement  of  ?300  worth  of  property :  Runyan's  Appeal,  3 
Casey  121.  Her  right  to  retain  it  as  against  creditors  was 
excepted  to,  and  the  court,  in  withholding  their  confirmation, 
adjudicated  the  question,  from  which  there  was  no  appeal. 

Comly  ^  Leidt/y  for  appellees. — The  refusal  of  the  Orphans* 
Court  to  approve  of  the  appraisement,  was  put  on  the  ground 
that  it  was  "better  to  withhold  it,  and  allow  the  widow,  if  she 
thought  proper,  to  renew  her  claim  in  her  administration  account, 
when  she  might  raise  the  question  more  directly.**  This  left  her 
as  if  no  appraisement  had  been  made,  or  at  most,  decided  that 
she  could  not  retain  the  specific  articles  amounting  to  $26.  The 
money  required  no  appraisement :  Larrison*s  Appeal,  12  Casey 
130.  In  the  case  last  cited,  and  in  Spencer's  Appeal,  3  Casey 
218,  there  appears  to  have  been  no  appraisement,  and  yet  the 
widow  was  allowed  ?300  under  the  Act  of  Assembly.  An 
approval  may  conclude  the  parties,  because  it  is  an  adjudication; 
but  a  postponement  or  refusal  may  be  for  various  collateral 
reasons.  As  to  the  other  point.  The  decedent  died  insolvent, 
and  his  estate  was  all  personal.  The  exception  as  to  debts  con- 
tracted before  July  4th  1849,  which  is  in  the  Act  of  1849,  is  not 
to  be  found  in  the  Act  of  1850  or  1851,  relative  to  widows. 
Neflf's  Appeal  was  a  case  of  liens  acquired  against  the  deceased 
in  his  lifetime.  In  Runyan*8  Case,  o  Casey  121,  this  point  was 
not  raised.  In  Uildebrand's  Appeal,  3  Wright  133,  the  widow's 
claim  was  sustained  against  a  mechanic's  lien-creditor.  Some 
of  the  exceptions  in  the  Act  of  1849  are  inserted  in  the  Acts 
of  1850  and  1851,  while  this  one  is  excluded.  This  must  have 
been  intentional. 
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The  opinion  of  the  court  was  delivered,  November  29th  1861,  by 
Thompson,  J. — The  Orphans'  Court  declared  expressly  in  this 
case,  on  the  presentation  of  the  appraisement  of  the  widow's 
claim  under  the  Exemption  Act  of  the  14th  April  1851,  that 
they  would  not  adjudicate  in  regard  to  it  at  that  time,  but 
defer  their  determination  until  the  settlement  of  her  account  as 
administratrix,  when  the  question  of  her  right  would  be  more 
directly  raised.  Accordingly  exception  was  taken  to  the  credit 
claimed  by  her  for  the  $300,  as  also  to  other  matters  in  her  ad- 
ministration account,  and  on  reference  of  the  exceptions  to  the 
account  to  an  auditor,  he  reported  in  favour  of  her  claim  to  the 
exemption,  and  the  court  confirmed  that  report.  The  failure  to 
confirm  the  appraisement  when  presented  was  no  adjudication 
against  it,  for  the  court  expressly  say  so.  We  cannot  make  out 
a  decree  against  her  when  the  record  does  not  say  that  any 
exists,  and  when  the  court  say  that  none  was  to  be  intended — 
she  is  not  estopped  by  that.  Indeed,  we  will  treat  the  decision 
on  the  appraisement  as  being  postponed  and  consummated  at  the 
final  decree  on  the  exception  to  the  administration  account.  That 
judgment  under  the  circumstances  includes  a  confirmation  of  the 
appraisement,  so  far  as  the  $26  worth  of  personal  property 
was  concerned,  for  it  was  deferred  to  that  very  point  of  time. 
As  to  the  money  no  appraisement  was  necessary,  and  it  could  be 
claimed  in  the  administration  account  without  any  appraisement. 
But  if  not,  an  appraisement  was  made  as  to  it,  and  confirmed  in 
the  final  decree,  as  was  that  of  the  property.  This  exception  is 
not  sustained. 

As  to  the  other  and  main  point  in  the  case,  we  feel  no  per- 
plexity. The  Act  of  1851,  under  which  this  exemption  was 
claimed,  is  not  restricted,  like  the  Debtor's  Act  of  1849,  to  debts 
contracted  after  any  particular  period.  Those  terms  are,  "  here- 
after" the  widow  or  children  of  a  decedent  might  retain  $300 
for  the  use  of  the  family  of  such  decedent.  The  only  express 
restriction  or  saving  is  of  liens  for  the  purchase-money  of  land. 
It  has  no  reference  to  debts  contracted  prior  to  the  4th  of  July 
1849.  That  belongs  to  another  act  in  favour  of  a  different  class 
of  beneficiaries. 

We  have  no  warrant  for  importing  that  provision  into  this  act. 
It  is  not  a  supplement  to  that  act,  but  is  an  independent  enact- 
ment, resembling  it  in  character,  but  not  dependent  upon,  or  to 
be  governed  by  it.  It  was  within  the  power  of  the  legislator  to 
restrict  the  extent  of  the  creditor's  recourse  against  the  debtor's 
property  for  the  purpose  of  exemption,  certainly  where  no  spe- 
cific lien  existed  on  the  property  at  the  passage  of  the  act.  This 
power  was  expressly  asserted  in  Spencer's  Appeal,  3  Casey  208, 
and  we  might  leave  the  case  here,  for  this  disposes  of  any  sup- 
posed constitutional  difiiculty  about  vested  rights.    But  a  general 
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creditor  has  no  vested  right  in  the  property  of  his  debtor.  This 
is  distinctly  asserted  by  Tilghman,  C.  J.,  in  The  Commonwealth 
V.  Lewis,  6  Binn.  266.  He  has  Much  a  right  to  process  to  enable 
him  to  have  recourse  to  his  debtor's  property,  and  his  right  in 
the  property  exists  to  have  his  money  made  out  of  it  after  seiz- 
ure. But  between  the  creation  of  the  debt  and  the  seizure  it  is 
not  specifically  pledged  to  a  general  creditor.  The  debtor  may 
sell  it,  or  the  law  may  seize  it  upon  demands  subsequently  arising 
without  regard  to  the  precedent  general  creditor,  and  this  with- 
out any  infringement  of  the  rights  of  such  creditor,  for,  as 
already  said,  he  has  no  right  to  the  property  until  he  fixes  upon 
it  a  specific  lien.  But  we  need  not  elaborate  this  point.  We  are 
all  of  opinion  that  the  debt  of  the  appellant,  existing  prior  to 
the  4th  of  July  1849,  had  no  effect  to  prevent  the  allowance  of 
the  claimed  exemption,  and  we  must  afiSrm  the  decree  of  the 
Orphans*  Court. 

Decree  affirmed  at  the  costs  of  the  appellant. 


j  46~w  Childs  versus  Brown  Township. 

40        332f     Township  Roads. — Power  of  Supervisors  to  construct  hy  Contract. — Right 
31  8C  »361|         ^y  Tax  Payers  to  work  out  Road  TaxeSy  Jtow  affected  by   Contract 


36  8C 


S  ST  »^         ^•^  /STupervwor. 


1.  Where  a  new  road  m  a  township  was  laid  oat  and  ordered  to  be  opened 
by  the  Court  of  Quarter  Sessions  of  toe  countv,  and  the  township  supervisors 
let  out  by  contract  the  making  of  the  road  and  buildin^i;  the  necessarv  bridges 
thereon,  "  the  contractor  to  be  paid  with  a  county  order,  or  out  of  the  first 
money  in  the  treasury  belonging  to  the  township  after  the  completion  of  the 
road,"  Held,  that  they  did  not  exceed  the  powers  Tested  in  them  by  law,  and 
that  the  township  was  bound  by  the  contract. 

2.  It  was  error  in  the  court  below  to  instruct  the  jury  that  the  superrisors 
had  no  power  to  enter  into  a  contract  to  open  and  make  a  new  road,  though 
bridges  were  to  be  built  upon  it. 

3.  It  is  not  a  defence  to  an  action  by  the  contractor  against  the  township  to 
reooTcr  the  contract  price,  after  the  completion  of  the  road,  and  its  inspection 
and  approval  by  the  supervisors,  that  under  the  contract  the  tax-payers  were 
deprived  of  the  privilege  of  working  out  their  taxes ;  the  plaintiff  had  a  right 
to  presume  that  the  supervisors  had  done  what  the  law  required,  and  was  not 
bound  to  inquire  whether  they  had  given  the  property  holders  opportunity  to 
work  out  their  taxes. 

4.  Though  supervisors  cannot  let  out  by  contract  the  making  and  repairing 
of  aU  the  roads  m  a  township,  thus  depriving  the  tax-payers  of  the  privilege 
of  working  out  their  taxes,  yet  they  can  contract  for  maVing  a  single  new  road, 
upon  which  bridges  were  to  be  built,  under  the  same  power  by  which  they 
could  contract  for  the  erection  of  the  bridges  alone  by  contract. 

Error  to  the  Common  Pleas  of  Lycoming  county. 
This  was  an  action  of  aasumpsity  by  Richard  Childs,  for  the 
use  of  J.  B.  Strong,  against  the  township  of  Brown  in  the  county 
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of  Lycoming,  to  recover  the  sum  of  $175  with  interest,  which 
Bum  was  alleged  to  be  due  to  the  plaintiff  from  the  defendant, 
under  a  contract  for  building  a  road  which  had  been  ordered  by 
the  Court  of  Quarter  Sessions  in  said  township,  with  the  neces- 
sary bridges,  &c.  The  principal  defence  in  the  court  below  was, 
that  the  supervisors  of  the  township  had  no  authority  to  make 
such  a  contract. 

Under  the  instruction  of  the  court,  there  was  a  verdict  and 
judgment  in  favour  of  the  defendant,  whereupon  the  case  was 
removed  into  this  court  by  the  plaintiff,  where  the  charge  of  the 
court  below  on  this  point  was  assigned  for  error. 

The  material  facts  of  the  case  are  set  forth  in  the  opinion  of 
this  court. 

Willardy  for  plaintiff. 

Gamble  ^  EephurUy  for  defendant. 

The  opinion  of  the  court  was  delivered,  January  2d  1862,  by 
Strong,  J. — In  the  year  1852,  a  new  road  was  laid  out  and 
ordered  to  be  opened  in  Brown  township,  by  the  Court  of  Quarter 
Sessions  of  Lycoming  county.  On  the  10th  day  of  December 
1853,  the  supervisors  of  the  township  entered  into  a  contract 
with  the  plaintiff,  by  which  he  agreed  to  make  the  road,  to  fur- 
nish plank  and  to  build  three  bridges,  or  more,  if  necessary, 
thereon,  for  the  sum  of  $175,  which  sum  they  agreed  to  pay  with 
a  county  order,  or  out  of  the  first  money  in  the  treasury  that 
belonged  to  the  township,  after  the  completion  of  the  road.  In 
fulfilment  of  the  contract,  the  plaintiff  constructed  the  bridges 
and  performed  the  necessary  work  upon  the  road.  It  was  then 
examined  and  approved  by  the  supervisors,  and  the  road  was 
taken  off  the  hands  of  the  contractor.  But  the  township  now 
refuses  to  pay  the  stipulated  compensation,  and  alleges,  as  a 
reason  for  the  refusal,  ttat  the  supervisors  had  no  power  to  enter 
into  such  a  contract,  and  that,  therefore,  the  township  was  not 
bound.  It  is  an  unconscionable  defence,  made,  as  it  is,  by  those 
who  have  received,  and  who  are  still  enjoying  the  benefit  of  the 
plaintiff's  labour.  It  was  the  duty  of  the  supervisors,  as  agents 
of  the  township,  to  make  and  open  the  road,  and  build  the  ne- 
cessary bridges.  For  this  they  had  a  right  to  "  employ,  oversee, 
and  direct"  a  sufficient  number  of  labourers,  to  execute  promptly 
and  effectually  the  work.  The  Act  of  Assembly,  in  conferring 
this  power,  does  not  say  how  they  shall  employ,  whether  by  the 
day  or  by  the  job.  Doubtless  the  work  of  opening  and  repairing 
the  roads  must  be  done  under  the  direction  of  the  supervisors. 
A  township  has  a  right  to  the  judgment  and  skill  of  its  official 
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agents.  But  the  contract  in  this  case  did  not  deprive  the  town- 
ship of  the  benefit  of  such  supervision.  The  road  was  inspected 
by  those  whose  duty  it  was  to  oversee  and  direct,  and  it  was 
taken  from  the  hands  of  the  contractor. 

We  do  not  mean  to  be  understood  as  expressing  an  opinion 
that  supervisors  can  devolve  their  duties  upon  other  agents.  We 
do  not  assert  that  they  may  let  out  to  a  contractor,  the  making 
and  repair  of  all  the  roads  in  a  township.  But  they  are  invested 
with  a  reasonable  discretion,  to  be  exercised  for  the  public  bene- 
fit. They  may  undoubtedly  procure  the  erection  of  a  bridge  by 
contract,  or  the  excavation  of  a  cutting,  or  the  removal  of  rocks 
and  trees.     Why  not  then  the  making  of  a  single  new  road  ? 

The  argument  mainly  relied  upon  by  the  defendants  in  error 
is,  that  if  supervisors  have  power  to  make  such  a  contract  as 
was  made  in  this  case,  the  tax-payers  are  deprived  of  the  oppor- 
tunity to  work  out  their  taxes.  It  is  not  alleged  that  any  tax- 
payer of  Brown  township  was  denied  this  privilege.  No  one 
complains,  and  it  is  evident  that  no  one  could  complain.  The 
supervisors  must  be  presumed  to  have  done  their  duty.  The 
order  to  open  the  road  had  been  in  their  hands  about  a  year 
before  the  contract  with  the  plaintiff  was  made,  and  yet  the  work 
was  not  done.  The  road  was  unmade  in  December  1853.  It  is 
to  be  inferred  that  the  tax-payers  of  the  township  had  been  ten- 
dered an  opportunity  of  working  out  their  taxes  and  had  declined 
it.     And  now,   shall  the  township,   after  having  received   the 


benefit  of  the  plaintiff's  work,  refuse  to  pay  on  the  ground  that 

"  ed  of  the  option  to  pay 

his  taxes,  either  in  labour  or  in  cash  ?     More  especially,  shall 


some  one  might  possibly  have  been  deprived  of  the  option  to  paj 


they  refuse  to  pay  when  the  contract  stipulated  that  the  plaintiff 
should  be  paid  only  out  of  such  funds  as  should  be  collected  in 
money,  after  the  tax-payers  had  neglected  to  pay  them,  by  labour 
on  the  roads  ?  Whatever  a  tax-payer  might  have  said,  if  called 
upon  for  his  dues,  it  is  not  for  the  township  to  set  up  such  a 
defence.  The  plaintiff  was  not  bound  to  inquire  whether  the 
supervisors  had  accorded  to  the  property  owners  in  the  township 
their  statutory  privilege,  no  more  than  a  labourer  hired  by  the 
day  to  work  on  the  roads  would  be  under  obligations  to  inquire. 
He  had  a  right  to  act  on  the  presumption  that  the  supervisors 
had  done  what  the  law  required. 

We  cannot  overlook  the  facts  as  they  commonly  exist.  Town- 
ship taxes  are  not  all  paid  in  labour,  nor  is  it  anticipated  that 
they  will  be.  A  considerable  portion  is  collected  in  money. 
Were  it  not  so,  it  would  be  impossible  to  discharge  many  muni- 
cipal obligations.  It  may  be  conceded  that  supervisors  cannot 
make  a  contract,  the  effect  of  which  must  be  to  deprive  tax- 
payers of  the  privilege  to  work  out  their  taxes,  but  this  is  no 
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gnch  case ;  not  only  not  so,  but  the  contract  could  not  have  had 
Buch  an  effect. 

We  think,  therefore,  the  Court  of  Common  Pleas  erred  in  their 
instruction  given  to  the  jury,  as  set  out  in  the  assignment  of 
error. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


Miller  versiis  Franciscus  et  al. 

Trust  Estates^  Limitation  of  Actions  to  Recover, — Rights  of  Minors         jJJ  "J 
under  Acts  q/*1785  and  1856  relative  to  Actions  for  Real  Estate, 

1.  The  Act  of  March  26th  1785,  relative  to  "  Limitation  of  Actions,"  is  not  i}(K  j^^U-  *0 
repealed,  but  is  modified  by  that  of  April  22d  1856,  **  for  the  greater  certainty  j  p  a  /*.  38d 
of  title  and  more  secure  enjoyment  or  real  estate." 

2.  A.  purchased  a  lot  of  land  in  1844,  into  possession  of  which  her  sister 
B.  entered,  claiming  a  resulting  trust  therein  ;  at  the  date  of  the  conveyance 
B.  was  a  married  woman,  but  by  the  death  of  her  husband  a  few  years  later, 
became  discovert.  After  the  death  of  both  A.  and  B.,  the  son  and  heir  at  law 
of  B.,  in  1859,  one  year  after  he  attained  his  majority,  brought  ejectment  for 
the  lot  of  land  to  enforce  the  alleged  trust,upon  the  trial  of  which,the  statute 
of  22d  April  1856  was  set  up  as  a  bar  against  his  recovery. 

Hddf  tnat  the  plaintiff  was  not  barred  of  his  action  because  the  suit  was 
not  brought  within  the  time  limited  in  the  6th  section  of  that  act ;  for  under 
the  first  section,  the  mother  was  entitled  to  thirty  yekrs  after  her  right  accrued 
within  which  to  maintain  her  action  for  the  recovery  of  the  lot,  and  her  son 
soooeeding  at  her  death  to  her  rights,  was  entitled  to  his  action  at  any  time 
within  thirtv  years  from  the  time  the  right  accrued  to  his  mother. 

3.  Therefore,  where  the  court  charged  in  substance  that  the  trust,  if  there 
was  one,  was  a  resulting  trust,  relating  to  realty,  and  created  at  the  time  of 
the  conveyance  in  1844  to  A. ;  and  that  allowing  seven  years — the  time  given 
by  the  limiting  clause  and  the  proviso  in  the  sixth  section  of  the  Act  of  1856 
— within  which  to  enforce  the  trust,  the  time  would  expire  in  1851 ;  and  as 
the  ejectment  was  not  brought  until  1859,  the  act  was  a  bar,  it  was  error. 

4.  It  was  not  material  that  the  son,  who  was  a  minor  until  1858,  had  brought 
his  action  within  ten  years  after  his  own  disability  had  ceased :  for  the  limi- 
tation of  the  6th  section  of  the  Act  April  22d  185b,  was  inapplicable  to  per- 
sons under  legal  disabilities  for  whom  another  rule  was  provided  within  which 
the  plaintiff  had  brought  himself.  The  right  of  action  having  accrued  to  the 
mother  at  the  death  of  her  husband,  the  trust  could  have  been  enforced  by 
her  at  any  time  within  thirty  years  thereafter,  or  by  her  heir  at  law  after  her 
death. 

5.  Though  B.  was  in  possession  under  claim  of  title  from  the  purchase  until 
her  death,  which  was  before  the  passage  of  the  Act  of  1856,  and  had  there- 
fore no  occasion  to  bring  ejectment,  she  had  nevertheless  a  right  of  action  to 
compel  her  sister  to  convey  the  legal  title  she  held  in  trust.  After  the  passage 
of  the  act  it  would  have  been  her  duty,  though  her  possession  was  undis- 
turbed, to  compel  a  conveyance  or  a  written  declaration  of  trust,  which  duty 
devolved  upon  her  heir  at  her  death,  for  the  purpose  of  the  statute  was  to 
superadd  to  the  possession  written  evidence  of  tne  right  of  possession. 

Error  to  the  Common  Pleas  of  Northumberland  county. 
This  was  an  action  of  ejectment,  brought  in  the  Common 
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Pleas  to  April  Term  1859,  by  David  Lewis  Miller  against  Edmnnd 
Franciscus,  for  half  a  lot  of  ground  on  the  north  side  of  Walnnt 
street,  in  the  borough  of  Milton.  By  leave  of  the  court,  on 
trial,  Margaret  Elizabeth  Ernwine  was  added  as  co-defendant. 

The  case  was  this :  The  property  in  dispute  belonged  to 
Lewis  Massey,  whose  agent,  Moses  Ghamberlin,  sold  it  to  Harriet 
Summers,  some  time  in  April  1845,  by  deed  dated  December  Slst 
1844,  for  the  sum  of  $300.  The  plaintiff  is  the  son  and  sole 
heir  of  Hannah,  a  sister  of  Harriet  Summers,  who  was  married 
to  James  Miller.  Miller  and  wife  resided  on  the  property  in 
dispute  prior  to  and  at  the  time  of  the  purchase  by  Harriet 
Summers,  who  was  then  residing  with  them  as  a  member  of  their 
family. 

Hannah  Miller  died  some  time  in  1846,  leaving  her  husband 
and  two  sons,  viz.,  David  Lewis  and  William,  who  remained  on 
the  property  with  Harriet  Summers.  William  Miller,  one  of 
the  sons,  died,  a  few  years  after  his  mother,  intestate,  without 
issue,  and  unmarried.  Harriet  Summers  died  in  1848,  leaving 
a  will,  in  which  she  devised  the  lot  and  appurtenances  to  Mar- 
garet Elizabeth  Riley,  now  intermarried  with  Daniel  Ernwine, 
naming  James  Miller  as  executor.  James  Miller  died  in  1854, 
leaving  his  son  David  Lewis  Miller  of  full  age,  who,  in  March 
1859,  brought  this  ejectment  against  Dr.  Edmund  Franciscus,  who 
was  then  in  possession  as  tenant  of  Mrs.  Ernwine,  and  claimed 
to  recover  on  the  ground  that,  although  the  deed  from  Massey 
to  Harriet  Summers  vested  the  legal  title  in  her,  the  purchase 
was  really  made  for  his  mother,  Hannah  Miller,  and  was  paid 
for  with  her  money,  whereby  a  trust  was  created  in  law  in  favour 
of  Mrs.  Miller  and  her  heirs. 

On  the  trial,  the  defendant  gave  in  evidence,  under  exception, 
the  will  of  Harriet  Summers,  and  the  inventory  of  her  estate, 
amounting  to  over  J1600,  to  show  her  claim  of  title ;  that  the 
plaintiflF  was  a  legatee  and  devisee  in  the  will,  and  received  what 
was  bequeathed  and  devised  to  him,  and  also  to  show  the  amount 
of  her  personal  property  at  the  time  of  her  death,  which  was 
the  subject  of  the  first  and  second  errors  assigned.  After  stating 
the  leading  facts  of  the  case,  the  court  below  charged : — 

"  The  defendant  relies  on  an  Act  of  Assembly  passed  the  22d 
of  April  1856,  as  a  bar  to  the  plaintiff's  recovery.  This  is  a 
question  of  law  for  the  court.     All  the  facts  are  for  you. 

"  The  enactments  are  as  follows :  Section  4.  That  all  declara- 
tions or  creations  of  trust  or  confidence  of  any  lands,  tenements, 
or  hereditaments,  and  all  grants  and  assignments  thereof,  shall 
be  manifested  by  writing,  signed  by  the  party  holding  the  title 
thereof,  or  by  his  last  will  in  writing,  or  else  to  be  void :  Pro- 
vided, That  where  any  conveyance  shall  be  made  of  any  lands 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  887 

[Miller  v.  Franoisoas  et  al.] 

or  tenements  by  which  a  trust  or  confidence  shall  or  may  arise 
or  result  by  implication  or  construction  of  law,  or  be  transferred 
or  extinguished  by  act  or  operation  of  law,  then  and  in  every 
such  case  such  trust  or  confidence  shall  be  of  the  like  force  and 
efiect  as  if  this  act  had  not  been  passed. 

'^  Section  6.  That  no  right  of  entry  shall  accrue  or  action  be 
maintained  for  a  specific  performance  of  any  contract  for  the 
sale  of  any  real  estate,  or  for  damages  for  non-compliance  with 
any  such  contract,  or  to  enforce  any  equity  of  redemption  after 
re-entry  made  for  any  condition  broken,  or  to  enforce  any  implied 
or  resulting  trust  as  to  realty,  but  within  five  years  after  such 
contract  was  made  or  such  equity  or  trust  accrued,  with  the 
right  of  entry  unless  such  contract  shall  give  a  longer  time  for 
its  performance,  or  there  has  been  in  part  a  substantial  perform- 
ance, or  such  contract,  equity  of  redemption,  or  trust  shall  have 
been  acknowledged  by  writing  to  subsist  by  the  party  to  be 
charged  therewith  within  the  same  period :  Provided,  That  as  to 
any  one  affected  with  a  trust  by  reason  of  his  fraud,  the  said 
limitation  shall  begin  to  run  only  from  the  discovery  thereof,  or 
when  by  reasonable  diligence  the  party  defrauded  might  have 
discovered  the  same  ;  but  no  bond  fide  purchaser  from  him  shall 
be  affected  thereby  or  deprived  of  the  protection  of  said  limita- 
tion: And  provided.  That  any  person  who  would  be  sooner 
barred  by  this  section  shall  not  be  thereby  barred  for  two  years 
from  the  date  thereof. 

"  The  object  of  the  legislature  appears  to  have  been  to  fix  a 
time  within  which  in  the  several  cases  therein  mentioned  actions 
must  be  commenced  and  claims  made.  It  is  right  that  some 
period  should  be  fixed,  when  titles  to  lands  are  to  be  considered 
as  secure  and  settled.  This  act  declares  that  no  right  of  entry 
shall  accrue  or  action  be  maintained  to  enforce  any  implied  or 
resulting  trust  as  to  realty,  but  within  five  years  after  such 
equity  or  trust  accrued. 

"The  trust  here,  if  there  was  one,  is  a  resulting  trust;  it 
relates  to  realty,  and  was  created  at  the  time  of  the  conveyance 
to  Harriet  Summers,  in  1844.  Then  allowing  seven  years  to 
commence  action  to  enforce  the  trust,  the  time  would  expire  in 
1851,  and  as  this  ejectment  was  not  commenced  until  1859,  the 
act  is  a  bar." 

There  was  a  verdict  and  judgment  in  favour  of  the  defendant, 
whereupon  the  plaintiff  sued  out  this  writ,  and  assigned  for  error 
the  admission  of  the  evidence  and  the  instruction  to  the  jury 
above  stated. 

<?.  F.  Miller  and  John  Porterj  for  plaintiff,  argued  that  the 
proviso  in  the  fourth  section  of  the  Act  of  April  22d  1856,  was 
intended  to  exempt  from  the  general  provisions  of  the  act  cases 
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like  the  present  one,  and  that  trusts  thus  created  should  be  en- 
forced as  if  the  act  had  never  been  passed.  That  even  the  sixth 
section  of  the  act  did  not  operate  against  the  plaintiff.  Mrs. 
Miller,  being  in  possession  from  the  time  the  lot  was  purchased 
from  Massey,  had  no  rights  which  required  "enforcing."  She 
might  have  had  a  bill  to  compel  the  conveyance  of  the  legal  title, 
but  could  not  have  brought  ejectment.  The  6th  section  was 
intended  for  cases  where  no  possession  was  taken  by  the  cestui  que 
trust  The  Act  has  no  implied  retroactive  operation :  Mullock 
V.  Souder,  9  W.  &  S.  198 ;  Martindale  v.  Warner,  2  Harris  471. 
Plaintiff's  right  did  not  accrue  until  after  the  termination  of  his 
father's  estate  by  the  curtesy  less  than  five  years  from  the  time 
this  ejectment  was  brought:  Miltenberger  v.  Croyle,  3  Casey 
170.  Plaintiff  did  not  become  of  age  until  April  1858.  The 
saving  clause  in  the  4th  section  of  the  Act  of  March  26th  1785, 
(Purd.  653,)  is  not  repealed  by  the  Act  of  22d  April  1856,  and 
therefore,  it  does  not  bar  this  trust,  while  the  first  proviso  of 
the  6th  section  expressly  excepts  cases  of  fraud,  of  which  there 
is  no  evidence  of  any  within  the  plaintiff's  knowledge  prior  to 
the  bringing  of  this  suit.  The  evidence  that  the  money  was  fur- 
nished by  Mrs.  Miller  was  clear  and  uncontradicted,  so  that  there 
is  no  legal  or  equitable  impediment  in  the  way  of  the  plaintiff's 
recovery. 

W,  0.  Lawson  and  0.  W.  Tharp^  for  defendant. — The  title 
set  up  by  plaintiff  has  never  been  a  favourite  with  the  law.  The 
courts  have  ever  tried  to  repress  such  claims ;  and  the  legislature 
in  the  act  of  1856  have  interposed  to  stay  the  mischief  which  they 
were  creating  with  the  titles  and  possessions  of  our  citizens. 
The  act  is  full  and  express,  without  any  exception,  express  or 
implied.  A  person  who  relies  on  such  a  title  must  either  bring 
his  suit  within  five  years  or  procure  a  written  acknowledgment 
of  the  trust.  The  act  is  expressly  retroactive  in  its  last  proviso, 
and  it  commences  at  the  time  the  "  trust  accrued ;"  nor  is  there 
anything  in  the  act  warranting  a  construction  similar  to  the  4th 
section  of  the  Act  of  March  26th  1788,  which  protects  a  plain- 
tiff's title  until  ten  years  after  he  attains  his  majority. 

As  to  the  payment  of  the  consideration  by  Mrs.  Miller,  the 
evidence  is,  that  she  had  $510,  which  she  loaned  to  her  sister 
Harriet,  taking  her  note  for  it,  which  note  this  plaintiff  now 
holds. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Woodward,  J. — Whether  Hannah  Miller,  late  Hannah  Sum- 
mers, had  a  resulting  trust  in  the  lot  in  question,  which  at  her 
death  descended  upon  the  heir  at  law,  the  plaintiff,  David  Lewis 
Miller,  was  a  question  of  law  and  fact  which  seems  to  have  been 
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properly  tried  in  the  court  below.  We  do  not  think  there  was 
any  error  in  admitting  in  evidence  on  the  part  of  the  defendant 
the  last  will  of  Harriet  Summers.  It  was  part  of  the  defend- 
ant's title,  and  necessary  also  to  raise  a  legal  question  which, 
because  it  was  not  decided  in  the  court  below,  we  shall  not  con- 
sider here,  to  wit,  how  far  the  plaintiff  was  estopped  from  setting 
up  his  present  claim  of  title  by  the  fact  that  he  was  an  accept- 
ing legatee  under  his  aunt's  will. 

The  only  question  which  seems  to  have  been  ruled  below,  sup- 
posing the  resulting  trust  to  be  found  by  the  jury,  was,  whether 
the  plaintiflF  was  barred  from  asserting  his  title  by  the  6th  sec- 
tion of  the  Act,  "  for  the  greater  certainty  of  title  and  more 
secure  enjoyment  of  real  estate,"  passed  22a  April  1856 :  P.  L. 
Bess.  1856,  p.  582,  and  Purd.  654. 

The  court  held  him  barred.  "  The  trust  here,"  said  the  learned 
judge,  "  if  there  was  one,  is  a  resulting  trust,  it  relates  to  realty, 
and  was  created  at  the  time  of  the  conveyance  to  Harriet  Sum- 
mers in  1844.  Then  allowing  seven  years  to  commence  action 
to  enforce  the  trust,  the  time  would  expire  in  1851,  and  as  this 
ejectment  was  not  commenced  until  1859,  the  act  is  a  bar."  The 
6th  section  of  the  act  allows  five  years  "  to  enforce  any  implied 
or  resulting  trust  to  realty,"  and  the  second  proviso  is,  "  that 
any  person  who  would  be  sooner  barred  by  this  section,  shall  not 
be  thereby  barred  for  two  years  from  the  date  hereof."  The 
plaintiflF's  title  had  vested  before  the  passage  of  the  act,  and 
the  court  gave  him  the  full  benefit  of  both  periods,  that  of  the 
limiting  clause  and  that  of  the  proviso.  If  the  plaintiff  be  sub- 
ject to  this  section,  he  has  no  reason  to  complain  of  the  construc- 
tion and  application  which  the  court  made  of  it.  But  is  he 
subject  to  it  ?  Is  it  applicable  to  him  ?  He  was  a  minor  when  his 
estate  vested — a  minor  when  the  Act  of  1856  was  passed,  and 
he  did  not  attain  to  his  majority  until  April  1858 — a  year  only 
before  he  brought  suit.  The  Act  of  1856  has  no  saving  clause 
for  minors,  and  others  under  legal  disabilities,  but  the  8d  section 
of  the  Act  of  26th  March  1785,  Purd.  653,  which  limits  a  right 
of  entry  into  lands  to  twenty-one  years  next  after  the  right  or 
title  "first  descended  or  accrued,"  has  in  the  proviso  a  saving 
clause  in  behalf  of  minors,  femes  covert^  and  others  under  legal 
disabilities,  and  declares  that  notwithstanding  the  expiration  of 
the  allotted  limitation,  they  may  make  entry  or  bring  suit  within 
"  ten  years  next  after  attaining  full  age,  discoverture,"  &c. 

Now,  that  the  Act  of  1856  did  not  altogether  repeal  the  Act 
of  1785,  even  in  its  application  to  trust  estates,  is  apparent  from 
the  1st  section,  which  limits  and  qualifies  the  saving  clause  above 
cited,  and  similar  clauses  in  all  other  prior  acts.  The  1st 
section  reads,  "  that  no  exception  in  any  Act  of  Assembly  respect- 
ing the  limitation  of  actions  in  favour  of  persons  non  campoi 
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mentis,  imprisoned,  femes  covert^  or  minors,  shall  extend  so  as  to 
permit  any  person  to  maintain  any  action  for  the  recovery  of 
any  lands  or  tenements,  after  thirty  years  shall  have  elapsed 
since  the  right  of  entry  thereto  accrued,  to  any  person  within 
the  exceptions  aforesaid,  provided  that  all  persons  who  now  have 
rights  unbarred,  and  who  would  be  sooner  barred  by  this  section, 
shall  not  be  thereby  barred  for  five  years  from  the  date  hereof.** 

Harriet  Summers  tQok  the  conveyance  from  Massey  and  wife 
on  the  31st  December  1844.  Supposing  her  to  have  held  in  trust 
for  Mrs.  Miller,  then  a  married  woman,  Mrs.  Miller  would  be 
entitled,  not  to  ten  years  after  disco verture,  according  to  the  Act 
of  1785,  but  to  thirty  years  after  her  right  accrued,  within  which 
to  maintain  *'  any  action  for  the  recovery*'  of  her  rights.  And 
so  would  her  son,  succeeding  on  her  death  to  her  rights,  be  en* 
titled  to  his  action,  not  within  ten  years  after  his  majority, 
according  to  the  Act  of  1785,  but  within  thirty  years  from  the 
time  the  right  accrued  to  his  mother.  In  some  circumstances 
this  might  be  a  total  denial  of  action  to  a  son  when  he  came  of 
age — in  the  circumstances  of  this  case  it  was  an  extension  of 
remedy  much  beyond  what  the  Act  of  1785  allowed  him. 

Such  was  the  manner  in  which  the  legislature  of  1856  modified 
the  Limitation  Law  of  1785.  And,  because  of  the  express  modi- 
fication, we  assume  there  was  no  intention  to  repeal  the  prior 
statute.  There  is  no  word  in  the  Act  of  1856  which  implies  an 
intention  to  repeal  the  proviso  of  the  Limitation  Law  of  1785. 
If  the  first  section  had  been  omitted  altogether,  it  is  very  doubt- 
ful whether  we  could  have  regarded  the  6th  section  as  a  repeal 
of  that  proviso ;  but  with  the  first  section  before  us,  it  is  impossi- 
ble to  imply  a  repeal  of  the  proviso  of  1785,  except  as  modifi- 
cation and  substitution  were  repeal.  Taking  the  limitation, 
therefore,  as  it  stands  modified  by  the  legislation  of  1856,  it  is 
apparent  that  the  plaintiff  is  within  it.  His  suit  was  brought 
within  thirty  years  after  his  mother's  right  of  action  accrued. 
It  is  not  material  that  it  was  brought  within  ten  years  after  his 
own  disability  ceased.  It  was  brought  in  good  time.  It  is  not 
barred  by  the  limitation  of  the  6th  section,  because  that  limita- 
tion is  inapplicable  to  persons  under  legal  disabilities.  Another 
rule  is  provided  for  such  persons,  and  the  plaintiff  brings  him- 
self within  it.  Hence  it  follows  that  the  court  erred  in  applying 
the  bar  of  the  6th  section. 

I  have  taken  no  notice  of  the  admitted  fact  that  Mrs.  Miller 
was  in  possession  under  claim  of  title  from  the  time  of  the  pur- 
chase until  her  death.  Here  was  entry.  She  had  no  occasion 
to  bring  her  ejectment,  for  she  was  in  full  enjoyment  of  the  pos- 
session. Still  she  had  a  right  of  action  both  at  law  and  equity 
to  compel  her  sister  to  convey  the  legal  title  which  she  held  in 
trust.     And  had  she  lived  until  the  Act  of  1856  came  in,  it 
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would  have  become  her  duty,  even  though  her  possession  was 
undisturbed,  to  compel  conveyance  of  the  title,  or  at  least  a 
written  declaration  of  the  trust.  For  that  statute  was  intended 
to  discourage  all  titles  resting  in  parol,  and  to  compel  people 
to  create  written  evidence  of  their  rights  in  land.  The  6th  sec- 
tion was  most  unadvisedly  repealed  by  a  subsequent  legislature, 
but  the  4th  and  the  6th  sections  were  designed  to  reduce  all 
tru9U  to  writing,  or  to  furnish  record  evidence  of  them  by  put- 
ting parties  to  their  action  within  a  reasonable  period.  But  Mrs. 
Miller  having  died  before  the  Act  of  1856,  it  became  a  rule  of 
law  to  her  successors  in  title.  It  was  as  much  the  duty  of  her 
heir  to  create  written  evidence  of  the  trust  as  it  would  have  been 
her  duty  had  she  still  lived;  and  this  without  regard  to  the 
actual  possession.  The  statute  meant  to  superadd  to  the  posses- 
sion written  evidence  of  the  right  of  possession.  But  this  duty 
thus  devolved  on  the  heir,  was  to  be  discharged  under  the  limit- 
ations and  provisions  of  prior  acts,  as  modified  by  the  legislation 
of  1856.  He  has  brought  his  suit  in  discharge  of  that  duty,  and 
for  the  reasons  before  stated,  we  think  it  was  brought  in  time. 

The  judgment  is  reversed,  and  a  venire  faciae  de  novo 
is  awarded. 


Clement  &  Masser  versiLs  Youngman  &  Walter. 

Ejectment — Description  in  Writ,  when  eufficientli/  Certain, — Ckmstruction 
of  Contract  for  Sale  of  Iron  Ore  and  Limestone. — Extent  of  Interest 
acquired  hy  Cofttract, 

1.  A.  granted  to  B.,  his  heirs  and  assigns,  by  writing  nnder  seal,  in  con- 
sideration of  one  dollar,  '*  the  exclusive  right  and  pririleee  of  searching  for, 
digging,  raising,  and  carrying  awav"  from  off  certain  land  '*all  the  iron  ore 
and  limestone  on  said  land,''  and  also  timber  sufficient  to  enable  said  mines 
to  be  worked  to  advantage,  with  right  for  roads,  &c.,  room  for  depositing  ore, 
limestone,  and  dirt,  free  ingress  to  mines  and  quarries  at  all  times,  room  on 
land  for  bouses  and  buildings  necessary  for  iron  works,  &o.,  B.  a^eeing  to 
pay  to  A.,  his  heirs  and  assigns,  at  the  rate  of  twenty  cents  per  ton  of  clean  ore, 
B.  then  entered  into  possession,  minedj)re  and  quarried  stone,  but  erected  no 
ironworks.  Afterwards,  B/s  rights  under  the  deed  became  vested  in  C.  and  D., 
who  brought  ejectment  under  the  deed  against  the  purchasers  of  A.'s  farm, 
for  a  limestone  quarry^  of  about  three  acres  in  extent.     Held^ 

That  though  a  grant  of  an  unlimited  right,  title,  and  privilege  to  dig  and 
take  away  the  ore  in  a  designated  tract  of  land  to  any  extent  the  grantee 
might  think  proper,  and  for  a  consideration  presently  paid,  is  a  grunt  of  the 
ore  itself,  and  not  merely  of  a  license  or  incorporeal  right,  yet,  the  deed 
by  A.  to  B.  was,  under  the  circumstances,  to  be  construed  according  to 
the  reasonable  intent  of  the  parties ;  and  where  it  was  evident,  that  A.'s 
motive  for  executing  the  deea,  and  the  bams  on  which  it  rested,  was  the 
contemplated  erection  of  ironworks  upon  his  land  by  B.,  for  which  the  iron 
ore  ana  limestone  were  intended;  that  although  the  premises  in  the  deed 
indicated  an  intention  to  transfer  the  ore  and  limestone,  no  equivalent  was  to 
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be  given  for  either  until  the  ore  was  taken,  which  B.  was  not  boniid  to  do( 
that  what  B.  was  to  take  and  when,  was  left  uncertain :  that  some  of  the 
rights  granted  were  incorporeal^  conditioned  upon  the  erection  of  ironworks, 
and  the  suhjeot-matter  of  the  agreement,  in  many  particulars  undefined  and 
undefinable  until  such  erection ;  and  that  if,  under  it,  the  ownership  of  the 
limestone  and  the  ore  became  immediately  vested  in  B.,  he  and  his  heirs  might 
hold  it  for  ever  without  erecting  works  or  rendering  any  compensation  tlierefor 
to  the  grantor;  the  deed  would  be  regarded  as  a  sale  without  consideration 
paid  or  agreed  to  be  paid,  and  an  immediate  divestiture  of  the  ownership  in 
the  ore  and  limestone  by  one  and  acquisition  by  the  other  under  it  as  not  to 
have  been  intended  by  the  parties,  unless  the  language  of  the  deed  would 
admit  of  no  other  construction;  and  that,  looking  to  all  parts  of  the  agreement, 
it  could  not  be  held  as  vesting  in  B.  a  corporeal  hereditament,  such  as  waa 
essential  to  the  maintenance  of  the  action  ot  ejectment. 

2.  Where  the  description  in  the  writ  of  ejectment  was  for  a  certain  lime- 
stone quarry,  containing  about  three  acres,  and  bounded  on  two  sides  by  ad- 
joiners,  a  verdict  for  the  quarry,  describing  the  two  boundaries,  would  have 
been  sufficiently  certain. 

Error  to  the  Common  Pleas  of  Union  county. 

This  was  an  action  of  ejectment,  brought  in  the  court  below 
to  December  Term  1854  by  Ira  T.  Clement  and  Jacob  B.  Masser 
against  John  Youngman  and  Jesse  M.  Walter,  to  recover  posses- 
sion of  a  limestone  quarry  and  tract  of  land  in  Union  township, 
containing  about  three  acres. 

The  case  was  this : — On  the  17th  of  November  1840,  the  fol- 
lowing writing  was  executed  by  Nicholas  Mensch,  the  owner  of  a 
farm  in  said  township,  and  Holker  Hughes : 

Articles  of  agreement  made  and  agreed  upon  the  17th  of 
November  1850,  between  Nicholas  Mensch,  of  Northampton 
county  and  state  of  Pennsylvania,  of  the  one  part,  and  H. 
Hughes,  of  the  county  of  Franklin  and  state  aforesaid,  of  the 
other  part:  Witnesseth,  that  the  said  Nicholas  Mensch,  of  the 
one  part,  for  and  in  consideration  of  the  sum  of  $1,  to  me  in 
hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  doth 
grant  unto  Holker  Hughes,  his  heirs  and  assigns,  the  exclusive 
right  and  privilege  of  searching  for,  digging,  raising,  and  carrying 
away  from  off  the  land  hereafter  described,  bounded  as  follows : 
by  lands  of  Jesse  Cauley's  heirs  on  the  south,  the  river  on  the  east, 
Mary  Jenkins  on  the  north  and  west,  and  the  lands  of  Phillips. 
All  the  iron  ore  and  limestone  on  said  land,  and  also  timber 
sufficient  to  enable  said  mines  to  be  worked  to  advantage,  with  a 
right  for  roads  to  and  from  the  mines  and  quarries  to  a  place  of 
landing,  and  also  sufficient  room  on  said  land  for  the  deposit  of 
ore  and  limestone  and  dirt,  with  free  egress  to  and  from  the 
mines  and  quarries  to  the  landing  at  all  times;  and  also  the 
privilege  of  erecting  as  many  necessary  houses  and  buildings  as 
the  said  Hughes  may  require  for  the  successful  operation  of  an 
ironworks.  Hughes,  on  his  part,  agrees  for  himself,  his  heirs 
or  assigns,  at  the  rate  of  20  cents  per  ton  of  2240  lbs.  of  clean 
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ote  he  takes  from  said  land,  the  payments  to  be  made  on  the  1st 
day  of  January  of  each  year  from  the  preceding  year. 

In  testimony  whereof,  the  parties  hereunto  set  their  hands  and 
seals  the  day  and  year  above  written. 

Witness.  [l.  s.] 

[L.  s.] 

And  Hughes  further  agrees  with  said  Mensch,  that  if  he 
should  be  compelled  to  use  a  road  for  the  hauling  of  his  ore, 
leading  directly  through  his  farm,  he  is  to  pay  Mensch  for  the 
land  so  occupied,  at  the  rate  of  $50  per  acre,  for  so  much  land 
as  the  road  occupies. 

Witness  our  hands  and  seals  as  above  written. 

Nicholas  Mensch,  [l.  s.] 
HoLEER  Hughes,    [l.  s.J 

Test: 
Thomas  McFall, 
John  Trego. 

By  sundry  assignments  the  interest  of  Holker  Hughes  was 
transferred,  and  on  the  22d  of  May  1852  vested  in  the  plaintiffs. 

The  defendants  were  in  possession  of  the  whole  farm  since 
1851,  under  Mr.  Mensch. 

The  defence  was,  that  the  above  deed  or  agreement  did  not 
fihow  or  purport  to  give  title  to  any  real  estate ;  that  it  was 
merely  the  grant  of  an  incorporeal  hereditament,  and  vested  no 
such  interest  in  real  estate  in  Hughes  or  his  assigns  as  would 
warrant  a  recovery  in  ejectment. 

The  court  below  (Wilson,  P.  J.)  so  held,  and  instructed  the 
jury  that  the  plaintiffs  could  not  recover.  There  was  a  verdict 
and  judgment  accordingly ;  whereupon  the  plaintiffs  sued  out 
this  writ,  and  assigned  for  error  the  following  portion  of  the 
charge  of  the  court  below : — 

**  The  court  erred  in  that  part  of  their  charge  in  which  they 
say  4t  was  never  intended  by  the  instrument  in  which  the  grant 
is  given,  that  the  owner  should  be  ejected  from  the  soil.  The 
grant  is  not  of  the  soil,  but  of  a  right  to  mine  and  dig  in  it, 
exclusive  as  to  strangers  but  not  as  against  the  owner,  and  is  no 
more  than  a  license  to  take  and  appropriate  the  iron  ore  and 
limestone  beneath  the  surface,  and  to  exclude  a  grant  by  the 
owners  to  any  other  person  or  persons  of  the  same  privilege,  and 
vests  no  property  in  them  until  they  are  taken  and  appro- 
priated.' 

**  The  court  also  erred  in  that  part  of  their  charge  in  which 
they  say  *  as  there  is  no  evidence  in  the  case  by  which  the  jury 
can  find  a  special  verdict  as  to  the  quantity  of  land  designating 
it  by  boundaries  upon  which  the  court  could  give  judgment 
without  sending  the  sheriff  to  the  premises,  at  the  risk  of  becom- 
ing a  trespasser,  if  he  should  unfortunately,  or  by  mistake, 
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deliver  more  to  the  plaintiffs  than  had  been  recovered,  and  the 
plaintiffs,  or  those  under  whom  they  claim,  never  having  been  in 
possession  of  this  spot,  under  this  grant,  to  designate  a  boundary 
or  otherwise,  and  no  draft  or  boundaries  shown  by  which  the 
jury  can  return  by  boundaries  the  three  acres  claimed.  On  both 
grounds  we  have  thus  presented,  we  are  of  opinion  the  plaintiffs 
cannot  recover.'  " 

The  case  was  argued  in  this  court  by  Comly^  with  whom  were 
Miller  ^  Rockefeller^  for  plaintiffs. 

The  defendants'  counsel  furnished  no  printed  argument. 

The  opinion  of  the  court  was  delivered.  May  22d  1862,  by 
Strong,  J. — In  Caldwell  v.  Fulton,  7  Casey  480,  we  held  that 
a  grant  of  an  unlimited  right,  title,  and  privilege  to  dig  and  take 
away  the  coal  in  a  designated  tract  of  land,  to  any  extent  the 
grantee  might  think  proper,  and  for  a  consideration  presently 
paid,  was  a  grant  of  the  coal  itself,  and  not  merely  of  a  license 
or  incorporeal  right.  That  decision  was  made  after  much  con- 
sideration,  and  after  a  careful  review  of  both  the  English  and 
American  authorities.  We  see  no  reason  to  abandon  the  opinion 
we  then  entertained.  It  is  impossible  to  conceive  of  more  com- 
plete dominion  over  coals  or  any  minerals  in  place  in  a  tract  of 
land,  than  that  which  is  comprehended  in  an  exclusive  right  to 
search  for,  to  dig,  raise,  and  carry  them  all  away.  Such  a  right 
lacks  nothing  which  is  necessary  to  make  up  ownership.  A 
grant  of  it  is,  if  possible,  something  more  than  a  grant  of  the 
rents,  issues,  and  profits  of  land,  which  has  uniformly  been  held 
to  be  inferentially  a  grant  of  the  land  itself.  True,  if  the  grant 
be  of  no  more  than  a  right  take  an  undefined  part  of  the  profits, 
the  rule  does  not  apply,  for  that  is  not  entire  dominion.  Thus 
says  Lord  Coke  (Co.  on.  Lit.  4  V.) :  "  If  a  man  grant  to  another 
to  dig  turves  on  his  land  and  to  carry  them  at  his  will  and 
pleasure,  the  land  shall  not  pass,  because  but  part  of  the  profit 
is  given."  A  right  in  one  to  take  coal  from  a  tract  of  land  in 
which  it  lies,  is  perfectly  consistent  with  the  ownership,  in 
another,  of  the  mine  from  which  the  coal  may  be  taken.  Lord 
Mountjoy's  Case,  Anderson  807,  so  often  referred  to,  was  but  a 
grant  of  a  right  to  take  an  indefinite  part,  or,  in  the  words  of 
the  deed,  '^  sufficient  ores,  heath,  turves,  and  other  necessaries 
for  the  making  alum  and  copperas."  So  was  the  gtant  to 
which  construction  was  given  in  Chetham  v,  Williamson,  4  East 
469,  a  conveyance  of  no  more  than  a  right  to  search,  dig  for, 
and  carry  away  minerals.  It  was  not  exclusive  of  the  owner 
of  the  land.  In  Doe  v.  Wood,  2  B.  &  Aid.  719,  the  grant  was  of 
minerals  that  should  be  found  within  the  term ;  and  such  was 
the  extent  of  the  grant  in  Grubb  v.  Bayard,  2  Wallace,  Jr.  81. 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  845 

[Clement  k  Masser  v.  Youngman  k  Walter.] 

But  a  right  in  one  person  to  take  all  the  coal  or  minerals  in  a 
tract  of  land,  and  to  carry  them  away,  is  inconsistent  with  any 
dominion  or  proprietorship  in  another.  Hence,  the  inference  is 
obvious,  if  there  be  nothing  in  the  deed  inconsistent  with  it,  that 
when  the  owner  of  land  grants  a  right  to  search  for,  dig,  take, 
and  carry  away  all  the  coal  or  iron  ore,  or  any  other  mineral  in 
the  land,  he  intends  to  divest  himself  of  all  property  in  the  coal 
or  other  mineral.  Possibly,  a  mere  license  or  incorporeal  righ 
may  be  exclusive.  Bainbridge,  in  his  Treatise  on  the  Law  of 
Mines  and  Minerals,  pages  254-5,  seems  to  be  of  opinion  tha 
it  may,  but  he  refers  to  no  authority  to  sustain  his  opinion,  and 
I  find  none.  And  Lord  Ellenborough,  in  Chetham  v,  William 
son,  said  no  case  could  be  named  where  one  who  had  only  a 
liberty  of  digging  for  coals  in  another's  soil,  had  an  exclusive 
right  to  the  coals,  so  as  to  enable  him  to  maintain  trover  against 
the  owner  of  the  estate  for  coals  raised  by  him :  and,  after  citing 
Lord  Mountjoy's  Case,  said  that  those  who  compared  it  to  a  grant 
of  common  9on%  nombre^  used  that  as  the  strongest  instance  to 
show  that  it  could  not  be  an  exclusive  right.  From  this  language, 
it  is  evident  Lord  Ellenborough  thought  that  a  license  is  not 
exclusive.  It  would  also  be  a  just,  though  not  an  inevitable, 
inference  that  he  thought  a  grant  which  is  exclusive  of  the  owner 
of  the  land  and  all  others,  is  not  a  mere  license.  However  this 
may  be,  it  is  hard  to  give  any  reason  for  holding  that  a  deed 
which  confers  upon  the  grantee  every  right  over  its  subject 
which  an  owner  can  exercise,  does  not  confer  ownership.  If, 
therefore,  this  were  all  that  is  to  be  found  in  the  deed  under 
which  the  plaintiffs  claim,  their  case  would  be  ruled  in  their 
favour  by  Fulton  v.  Caldwell.  But  it  is  not  all.  To  determine 
what  the  parties  intended,  and  what  interest  passed  by  it,  the 
entire  agreement  between  Nicholas  Mensch  and  Holker  Hughes 
must  be  considered.  By  it,  Mensch,  for  a  nominal  consideration, 
expressed  by  one  dollar,  granted  in  words,  de  presentij  to  Holker 
Hughes,  his  heirs  and  assigns,  the  exclusive  right  and  privilege 
to  search  for,  dig,  raise,  and  carry  away  all  the  iron  ore  and 
limestone  on  a  described  tract  of  land,  and  also  timber  sufiicient 
to  enable  said  mines  to  be  worked  to  advantage,  with  a  right  for 
roads  to  ami  from  the  mines  and  quarries  to  a  place  of  landing, 
and  also  sufficient  room  on  said  land  for  the  deposit  of  ore,  lime- 
stone, and  dirt,  with  free  ingress  to  and  from  the  mines  and 
quarries  to  the  landing,  at  all  times,  and  also  the  privilege  of 
erecting  as  many  houses  and  buildings  as  the  said  Hughes  might 
require  for  the  successful  operation  of  an  ironworks.  On 
the  other  side,  Hughes  agreed  to  pay  Mensch,  his  heirs  and 
assigns,  at  the  rate  of  twenty  cents  per  ton  of  twenty-two 
hundred  and  forty  pounds  of  clean  ore  he  should  take  from  the 
land,  the  payments  to  be  made  on  the  first  day  of  January  of 
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each  year,  for  the  preceding  year.  It  is  diflScult  to  read  thi« 
agreement  without  the  conviction  that  the  motive  which  induced 
its  execution,  and  the  basis  upon  which  it  rests,  was  the  contem- 
plated erection  by  Hughes  upon  the  lands  of  Mensch. 

The  limestone  and  the  ore  were  intended  as  a  supply  for  such 
works.  It  is  also  apparent  that  the  nominal  consideration  of 
one  dollar  was  not  regarded  as  an  equivalent  for  the  sale  of  the 
limestone  and  the  ore.  And  it  is  be  observed  that  nothing  was 
either  paid  or  agreed  to  be  paid  for  the  limestone.  If  the  agree- 
ment was  a  conveyance  of  the  limestone  and  the  ore,  then  the 
title  passed,  and  Mensch  parted  with  all  his  legal  and  beneficial 
interest  in  the  former,  at  least  without  any  equivalent.  But  was 
it  the  intention  of  the  parties  that  Hughes  might  take  out  and 
carry  away  all  the  limestone,  and  leave  the  ore,  thus  obtaining 
one  of  the  subjects  of  the  grant  without  compensation  ?  It  is 
true  that  he  covenanted  to  pay  for  all  the  clean  ore  he  might 
take  out,  at  the  rate  of  twenty  cents  per  ton,  but  he  assumed  no 
obligation  to  take  out  any.  Yet  the  payment  for  the  ore  taken, 
was  what  was  to  be  given  for  the  right  to  take  limestone,  and 
both  evidently,  as  well  as  the  other  subjects  of  the  grant,  had 
reference  to  the  contemplated  erection  of  ironworks,  from  which, 
it  may  well  be  supposed,  the  grantor  anticipated  a  benefit  to  his 
other  property.  In  inquiring  what  was  granted,  we  must  look 
for  the  general  purpose  of  the  instrument.  If,  under  the  agree- 
ment, the  ownership  of  the  limestone  and  the  ore  became  vested 
immediately  in  Hughes,  he  and  his  heirs  might  hold  it  for  ever, 
without  erecting  any  ironworks,  or  rendering  any  compensation 
to  the  grantor.  Is  a  construction  of  the  instrument  which  leads 
to  such  results  a  reasonable  one  ?  Can  the  parties  be  supposed 
to  have  intended  it  ?  We  think  not.  Some  of  the  rights  granted 
are  confessedly  incorporeal,  and  conditioned  upon  the  erection 
of  ironworks.  The  words  of  the  premises  in  the  agreement, 
standing  alone,  may  indicate  an  intention  to  transfer  ownership 
of  the  stone  and  minerals  to  the  grantee,  but  against  it  is 
opposed  the  significant  fact  that  no  equivalent  was  to  be  given 
for  either  the  one  or  the  other  until  the  ore  should  be  taken, 
and  there  was  no  obligation  even  to  take  it.  What  Hughes  was 
to  take  as  well  as  when  he  was  to  take,  is  left  all  uncertain.  In 
view  of  this  it  is  hard  to  believe  that  the  parties  contemplated 
an  immediate  divestiture  of  ownership  by  one,  and  an  acquisition 
by  the  other.  This  was  a  matter  considered  of  importance  in 
construing  the  deeds  before  the  court  in  Chetham  v.  Williamson, 
and  in  Grubb  v.  Bayard.  The  deed  of  Mensch  to  Hughes  is  not 
a  lease  or  a  deed  reserving  rent,  in  which  the  covenant  to  pay 
rent  is  a  consideration.  It  does  not,  therefore,  resemble  the 
lease  construed  in  Harlan  v.  The  Lehigh  Navigation  and  Coal 
Company,  11  Casey  287.     A  sale  without  consideration  paid,  or 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  847 

[Clement  k  Masser  v,  YoaDgman  k  Walter.] 

agreed  to  be  paid,  is  not  to  be  held  as  having  been  intended  by 
the  parties,  unless  the  language  of  the  instrument  shuts  us  up  to 
soch  a  conclusion. 

Looking,  then,  to  all  parts  of  the  agreement,  those  already 
noticed,  as  well  as  the  fact  that  the  subject-matter  thereof  was 
in  many  particulars  undefined  and  undefinable  until  ironworks 
should  be  erected,  we  are  unwilling  to  say  that  it  Tested  in 
Hughes  a  corporeal  hereditament,  such  as  is  essential  to  the 
maintenance  of  an  action  of  ejectment. 

The  opinion  we  entertain  of  the  agreement  takes  away  all 
importance  from  the  second  assignment  of  error.  We  may  say, 
however,  that  a  verdict  for  a  limestone  quarry,  two  boundaries 
of  which  are  described,  appears  to  us  to  be  sufficiently  certain. 

Judgment  affirmed. 


Digitized  by 


Google 


CASES 


THE   SUPREME   COURT 


OF 


PENNSYLVANIA. 


WESTERN  DISTRICT— PITTSBURGH  1861. 


The  Commonwealth  of  Pennsylvania  ex  rel.  Arm- 
strong versus  The  Commissioners  of  Allegheny 
County. 

County  Taxes,  Limitation  in  Act  of  AprU  Ibih  1834  as  to  Amount^ 

construed. 

1.  The  proviso  to  section  7  of  the  Act  of  15th  April  1834,  which  eDactt 
"  that  no  tax  in  any  county  shall  in  any  one  year  exceed  the  rate  of  one  per 
cent,  on  every  dollar  of  the  adjusted  valuation/'  is  a  limitation  upon  the 
taxins;  officers  merely,  and  in  no  way  controls  the  legislature,  who  may 
repeal  the  same  expressly,  or  impliedly  by  legislation  inconsistent  therewith. 

2.  The  grant  of  authority  by  the  legislature  to  county  commissioners  to 
create  a  debt,  and  to  provide  for  the  payment  of  the  interest  thereon,  ia  an 
enlargement  of  the  power  to  assess  taxes  to  meet  the  demand,  and  an  implied 
repeal  of  any  conflicting  statutory  limitation. 

3.  Therefore  the  Act  of  1843,  authorising  subscriptions  by  Allegheny  county, 
among  others,  to  the  stock  of  the  Pittsburgh  and  Connellsville  Kailroad 
Company,  and  the  Act  of  18th  April  1853,  giving  authority  to  borrow  money 
to  pay  such  subscriptions,  and  to  make  provision  for  the  payment  of  the 
principal  and  interest  of  the  money  so  borrowed,  as  in  otiter  cases  of  loans  of 
said  conniieSf  virtually  repeal  the  proviso  of  1834,  limiting  assessments,  so 
far  as  it  conflicts  with  their  provisions,  and  empower  the  commissioners  to 
levy  taxes  sufficient  to  meet  the  obligations  incurred  under  said  authority. 

Mandamus  to  the  Commissioners  of  Allegheny  county, 

(348) 
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This  was  an  alternatiye  mandamu%  awarded  by  the  Sapreme 
Court  on  the  relation  of  William  G.  Armstrong,  against  the 
Commissioners  of  Allegheny  county,  in  which  the  opinion  of  this 
court  rendering  judgment  for  the  relator  on  the  return  filed  by 
the  respondent,  was  delivered  on  the  19th  of  November  1860 : 
1  Wright  277. 

After  this  judgment,  the  court  entertained  a  motion  on  behalf 
of  the  respondents  for  leave  to  file  an  amended  return,  which 
was  allowed  November  24th  1860.  The  substance  of  this  return 
is  fully  set  forth  in  the  opinion  of  this  court,  overruling  it  and 
confirming  the  former  decree,  which  was  delivered,  J^y  28th 
1861,  by 

Thompson,  J. — After  judgment  for  the  relator  in  this  case,  we 
entertained  a  motion  on  behalf  of  the  respondents  to  amend 
their  return  to  the  alternative  writ  of  mandamu9y  in  the  parti- 
cular hereinafter  to  be  noticed,  and  without  stopping  to  discuss 
any  question  of  practice,  as  to  the  right  to  amend  at  the  time  it 
was  proposed,  we  proceed  to  notice  the  amendment  itself. 

The  original  return,  declared  in  our  opinion  to  be  insufficient, 
involved  the  question  of  power  in  the  commissioners  to  direct 
the  assessment  of  taxes  beyond  one  per  cent,  in  any  one  year,  on 
the  adjusted  valuation  of  taxable  propertv  in  Allegheny  county, 
but  as  it  was  defective  in  not  setting  forth  the  aggregate  valua- 
tion of  property  in  the  county,  or  the  estimated  amount  of  the 
ordinary  expenses  for  the  year,  it  was  overruled. 

The  amended  return  now  shows,  that  the  aggregate  valuation 
of  taxable  property  in  the  county,  is  $26,030,563 ;  that  the  esti- 
mated current  expenses  for  the  year  1861,  is  $174,532,  and 
that  the  railroad  interest  accrued  and  payable  within  that  year, 
under  judgments  of  this  court,  amounts  to  the  sum  of  $157,500. 
Assuming  from  the  return,  that  it  is  the  intention  of  the  county 
officers  to  provide  for  this  interest,  as  well  as  the  current  expenses 
of  the  county,  it  is  very  evident  that  it  will  largely  exceed  one 
per  cent,  on  the  valuation  of  the  taxable  property. 

The  question  now  presented  is,  can  the  commissioners,  as  the 
law  is,  levy  a  tax  exceeding  ten  mills,  or  one  per  cent.,  in  any 
one  year  ?  for  if  they  can  we  have  decided  that  they  must  do  it. 
The  limitation  referred  to  is  to  be  found  in  a  proviso  to  §  7th  of 
the  Act  of  15th  April  1834.  It  is  as  follows:  '^Provided,  That 
no  tax  in  any  county,  shall,  in  any  one  year,  exceed  the  rate  of 
one  per  cent,  on  every  dollar  of  the  adjusted  valuation." 

The  decree  heretofore  made  in  this  case,  is  to  be  found  in  1 
Wright  292. 

Every  question  touching  the  power  of  the  legislature  to  au- 
thorize county  commissioners  to  make  such  a  subscription  as  was 
made  in  this  case,  and  the  exercise  of  the  power  by  such  func- 
tionaries, has  been  heretofore  decided,  and  the  only  question 
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before  us  at  this  moment,  is  the  effect  of  the  grant  of  authoritj 
to  create  the  debt  and  to  provide  for  the  payment  o*f  interest  in 
view  of  this  limitation.  Did  it  enlarge  the  power  to  assess  taxes 
to  meet  the  demand  ?  That  it  did  we  cannot  doubt.  The  limi- 
tation was  upon  the  taxing  oflScers.  It  was  made  to  control  them, 
and  could  not  control  the  legislature.  Nothing  but  a  constitu- 
tional mandate  could  have  that  effect,  and  as  it  must  be  conceded 
now,  there  was  no  such  barrier  in  the  way  of  legislation  on  the 
subject  of  municipal  corporations,  that,  therefore,  was  not  in  the 
way.  The  limitation  was  but  the  expression  of  the  sovereign 
will  towards  subordinate  authorities;  it  had  no  effect  on  the 
legislature  itself.  There  being  no  constitutional  prohibition  to 
a  change  of  the  law  on  this  subject,  the  legislature  was  free  to 
dispense  with  the  limitation  entirely,  or  so  far  as  to  include 
within  it  the  superadded  duty  of  providing  for  new  liabilities. 
This  could  as  well  be  done  by  requirements  totally  inconsistent 
with  the  limit  fixed,  as  by  express  provision.  Where  not  ex- 
pressed, it  may  be  implied,  whenever  it  is  clearly  and  necessarily 
incident  to  the  duty  enjoined  in  the  legislative  mandate  or 
authority. 

The  Act  of  1843  authorized  certain  counties  named,  and 
among  them  Allegheny,  to  subscribe  to  the  stock  of  the  Pitts- 
burgh and  Connellsville  Railroad  Company,  and  the  Act  of  18th 
April  1853  gave  authority  to  borrow  money  to  pay  for  the  sub- 
scriptions so  made  or  to  be  made,  and  "  to  make  provision  far  the 
payment  of  the  principal  and  interest  of  the  money  so  borrowed, 
as  in  other  cases  of  loans  of  said  counties.**  We  have  decided  that 
issuing  bonds  was  a  mode  of  borrowing  money.  The  commis- 
sioners of  Allegheny  made  the  subscription,  and  issued  their 
bonds  in  payment,  but  refuse  to  provide  for  the  payment  of 
interest,  alleging  that  they  cannot  exceed  the  limit  of  one  per 
cent,  per  annum. 

They  are  required  by  the  statute  to  make  provision  for  the 
payment  of  interest,  and  of  course  in  the  manner  they  contracted 
to  pay  it ;  that  was,  semi-annually.  This  was  to  be  done  in  the 
usual  mode  adopted  by  counties.  That  certainly  was  by  taxa- 
tion, as  that  is  the  ordinary  resource  of  municipal  bodies.  The 
respondents  so  understood  it,  as  is  evident  by  this  plea,  for  in  it 
they  only  set  up  the  limitation  as  operating  to  prevent  them 
from  so  raising  the  necessary  amount.  Now  the  legislative  man- 
date was  to  make  provision  in  the  ordinary  way ;  that  is,  by 
taxation,  without  regard  to  any  limitation  whatever,  excepting 
only  the  amount  needed  for  the  payment  of  the  interest.  That 
is  in  conflict,  say  the  respondents,  with  a  former  act  limiting  the 
amount  of  the  annual  tax.  What  of  that  ?  The  legislature  are 
to  be  presumed  to  have  known  that,  and  notwithstanding,  re- 
quired the  performance  of  a  duty  inconsistent  with  it.     If  the 
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eounty  made  the  subscription,  she  had  the  question  of  limitation 
in  her  own  hands.    The  language  was  in  effect,  "  if  you  subscribe 

?rou  must  provide  money  to  pay  interest,  and  if  it  exceeds  the 
imits  fixed  for  your  protection  you  must  take  the  responsibility 
of  that."  The  county  did  subscribe,  and  the  act  referred  to 
was  undoubtedly  an  implied  repeal  of  the  limitation  which  stood 
directly  in  the  way  of  the  performance  of  the  duty  enjoined. 
To  hold  otherwise,  would  be  to  allow  the  clearest  requirement  of 
the  law  to  be  defeated,  and  a  palpable  fraud  to  be  committed 
upon  bondholders  who  advanced  their  money  on  the  faith  of 
the  authority  given,  and  duty  enjoined  as  a  consequence  thereof, 
by  the  legislature.  A  construction  leading  to  such  results  can- 
not be  made  in  this  case — the  law  is  too  plain  for  that. 

We  have,  however,  on  this  subject,  an  authority  directly  in 
point.  I  mean  the  case  of  Amey  v.  The  City  of  Allegheny, 
recently  decided  in  the  Supreme  Court  of  the  United  States  (8 
Pittsburgh  Legal  Journal  282).  The  facts  of  that  case  are  as 
follows :  "  By  the  Act  of  8th  of  May  1850,  the  authorities  of 
Allegheny  City  were  forbidden  to  increase  the  indebtedness  of 
the  city  above  the  sum  of  ?500,000.  The  terms  of  the  act  are 
very  explicit.  Subsequently  thereto,  the  legislature  authorized 
a  subscription  of  $200,000  to  the  Ohio  and  Pennsylvania  Railroad 
Company,  with  a  re-enactment  of  the  limitation  including  the 
last  sum.  In  1852,  a  further  subscription  of  $200,000  was 
authorized  by  the  legislature,  without  reference  to  the  limitation. 
The  subscription  was  however  made,  and  the  bonds  of  the  city 
issued  for  the  amount.  A  suit  was  brought  in  the  Circuit  Court 
at  Pittsburgh  for  the  recovery  of  certain  unpaid  coupons  held  by 
the  owner  of  some  of  these  bonds,  and  the  defence  set  up  was, 
that  the  bonds  were  unauthorized,  and  therefore  invalid,  as  they 
were  in  excess  of  the  limitation  of  the  indebtedness  of  the  city. 
On  a  difference  of  opinion  of  the  Judges  in  the  Circuit  Court,  the 
case  was  removed  into  the  Supreme  Court  at  Washington,  where 
the  defence  was  overruled,  Wayne,  J.,  delivering  the  unanimous 
opinion  of  the  court.  In  that  opinion  it  is  said,  *'  the  political 
power  which  allowed  the  first  subscription,  could,  at  a  succeeding 
session  of  the  legislature,  give  authority  to  the  city  to  make  a 
second ;  and  we  see  that  such  was  given  by  the  Act  of  the  14th 
April  1852." 

There  is  no  perceptible  difference  between  the  principle  in- 
volved in  that  case,  and  the  one  in  hand.  The  same  doctrine  is 
found  in  Cope  v.  The  City  of  Charleston,  10  Rich.  451 ;  and  in 
De  Witt  V.  The  City  of  San  Francisco,  2  Cal.  Rep.,  upon  a  some- 
wnat  different  state  of  facts.  Upon  a  careful  consideration  of 
this  amended  return,  we  are  of  opinion,  that  it  affords  no  justi- 
fication to  the  respondents,  in  refusing  the  assessment  of  such 
taxes  as  may  be  required  to  meet  the  payment  of  the  interest  on 
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railroad  subscriptions  by  the  county,  notwithstanding  the  limi- 
tation in  the  Act  of  1834.  This  return  or  plea  being  therefore 
insuflScient  in  law,  is  overruled,  and  the  decree  in  the  case 
remains  as  passed. 

LowRiB,  C.  J. — I  am  not  yet  entirely  convinced  of  the  pro- 
priety of  the  judgment  in  this  case,  because  I  do  not  see  my 
way  clear  in  implying  any  authority  to  go  beyond  the  express 
limitation  that  everywhere  exists  on  the  taxing  power  of  the 
commissioners ;  but  I  do  not  write  a  dissenting  opinion,  for  it 
could  not  be  reported.  My  dissent,  simply  noted  in  1  Wright 
293,  on  the  principal  opinion  in  this  case,  was  expressed  orally, 
and  was  confined  to  the  expression  of  the  doubt  above  indicated. 
I  observe  also  a  dissent  by  me  noted  in  another  of  these  cases : 
Id.  247 ;  and  I  prefer  that  it  should  be  understood  that  it  also 
was  expressed  orally,  and  that  it  was  confined  to  the  seventh 
plea,  which  I  thought  ought  to  be  regarded  as  sufficient  as  against 
a  general  demurrer,  and  as  raising  a  proper  question  for  a  jury. 
I  suggested,  moreover,  that  if  the  defendants  really  meant  to 
deny  that  the  railroad  company  had  sold  the  bonds,  they  ought 
to  ask  leave  to  amend,  so  as  to  state  that  defence  with  unexcep- 
tionable definiteness  and  certainty. 


Milne,  Brown  &  Co.  versus  Heniy. 

Fraud  in  Law  and  Fraud  in  Fact,  distinguished, — Sales  of  Personal 
Property, — Possession  must  accompa}\y  Transfer. 

1.  Fraud  id  law  differs  from  fraud  in  fact,  in  that  when  certain  "  indicted* 
are  established,  its  presence  is  determinable,  as  a  mcuier  of  taw  by  the  courts 
regardless  of  evil  intent  on  the  part  of  those  engaged  in  it :  whereas  fraud  in 
fact  depends  upon  the  fraudulent  intent  of  the  parties,  and  the  facts  establish- 
ing this  are  for  the  jury. 

2.  Where,  in  a  sale  of  personal  property,  the  possession  does  not  follow  and 
accompany  the  transfer,  it  is  a  fraua  in  law  without  regard  to  the  intent  of 
the  parties,  and  is  a  question  for  the  court  and  not  for  the  jury. 

3.  W.,  a  merchant,  having  failed,  bought  goods  on  credit  as  the  agent  of  bis 
wife,  which  were  not  at  any  time  paid  for  out  of  her  own  money  or  e8tat«.  Af- 
terwards, she  sold  the  goods  with  the  store-lease  and  fixtures  to  her  brother  H.^ 
a  journeyman  blacksmith;  no  money  being  paid  by  him,  the  only  consideration 
being  two  notes  of  $500  each,  and  his  guarantee  that  he  would  pay  certain 
of  her  debts.  No  inventory  was  taken,  the  same  signs  on  the  window-blinds 
and  house  remained,  with  the  same  clerks,  save  one,  nor  was  there  any 
outward  visible  change  of  possession ;  but  W.  remained  in  the  store,  attending 
to  the  business  in  the  same  manner  afler  the  sale  as  before ;  ostensibly  as  the 
agent  of  U.,  who  shortly  after  the  alleged  sale  went  to  Texas  and  remained 
there.    Part  of  the  goods  levied  on  by  the  creditors  of  W.  were  purchased  bj 
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him  a  few  days  before,  as  agent,  on  credit,  he  giving  therefor  a  mortgage 
executed  by  himself  and  wife,  on  her  Reparate  estate. 

On  a  feigned  issue,  under  the  SheriflTs  Interpleader  Act,  to  try  the  right  to 
the  property  leyied  on,  it  was  held : 

1.  That  as  the  property  first  purchased  was  not  paid  for  by  the  wife  out  of 
her  own  money  or  estate,  she  had  no  title  to  the  goods,  but  the  ownership 
was  in  her  husband : 

2,  That,  therefore,  the  sale  or  pretended  sale  to  H.  was,  under  the  evidence. 
a  case  of  retained  possession  without  open  and  visible  change,  and  for  that 
reason,  fraudulent  and  void — a  fraud  in  law,  even  if  there  had  been  a  formal 
aale,  with  honesty  of  intent,  and  payment  of  the  purchase-money;  and,  that 
the  court  should  so  have  instructed  the  jury  in  answer  to  plamtifiTs  point, 
leaving  to  the  jury  the  facts  as  to  the  possession,  if  disputed. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  feigned  issue,  under  the  Sheriff's  Interpleader  Act, 
to  try  the  ownership  of  certain  personal  property,  in  a  store- 
room on  the  corner  of  South  Common  and  Federal  street,  in 
Allegheny  city,  and  in  a  store-room  two  doors  above  the  corner, 
lately  occupied  by  Jacob  Burgaff,  which  had  been  levied  on  by 
the  sheriff  of  Allegheny  county  as  the  property  of  N.  Whiting. 
The  parties  to  the  issue  were  Nelson  Henry,  the  claimant,  and 
David  Milne,  David  L.  Browne  &  Co.,  Wain,  Leaming  A  Co., 
The  Dwight  Manufacturing  Company,  Boot  Cotton  Mills,  Sleeper 
k  Fenner,  and  The  Great  Falls  Manufacturing  Company,  execu- 
tion-creditors of  N.  Whiting. 

The  material  facts  of  the  case  were  as  follows : — 

In  1857  Nelson  Whiting  was  a  partner  of  A.  A.  Mason,  doing 
business  as  A.  A.  Mason  &  Co.,  which  firm  failed  in  the  fall 
of  that  year  for  a  very  large  amount. 

In  1859  Mr.  Whiting,  in  the  name  of  his  wife,  who  was  the 
owner  of  valuable  real  estate  in  Pittsburgh,  commenced  the  dry 
goods  business  in  Market  street,  selling  at  wholesale  and  retail, 
assisted  by  Mr.  McCaffrey,  Mr.  Eclees  and  Mr.  Beckert  as  clerks. 

In  the  year  1860  the  store  was  removed  to  Allegheny  city, 
and' opened  on  the  corner  of  Federal  street  and  the  South  Com- 
mon. 

On  the  whole  length  of  the  house  fronting  on  the  Common 
were  painted,  in  large  letters,  "  Whiting's  Wholesale  and  Retail 
Dry  Goods  House.*' 

Above  the  door,  on  Federal  street,  was  "N.  Whiting,"  and 
in  the  period  after  the  name  were  the  letters  "  Atty.,"  so  small 
as  not  to  be  readily  noticed.  On  the  window-blinds  below,  and 
fronting  on  Federal  street,  were  painted  in  large  letters,  "N. 
Whiting,  Dry  Goods."  Above  the  window,  fronting  on  the  Com- 
mon, was  the  word  "  Whiting's." 

In  this  manner  the  business  was  conducted  until  September 
14th  1860L  At  this  time  Mrs.  Whiting,  by  her  husband  as  agent, 
was  indebted  in  the  sum  of  $12,000  or  $14,000  for  the  stock  on 
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hand ;  nor  was  there  any  evidence  that  Mrs.  Whiting  had  ever 
invested  any  of  her  separate  estate  in  the  purchase  of  these 
goods.  On  the  14th  of  September  1860,  she  executed  a  bill  of 
sale  for  the  stock  on  hand,  fixtures,  book  accounts,  and  lease, 
amounting  to  $16,378.48,  to  her  brother,  Nelson  Henry,  a  jour- 
neyman blacksmith,  about  26  years  of  age,  earning  ?8  a  week  at 
his  trade,  whose  interest  in  his  father's  real  estate  he  had  sold  to 
Mrs.  Whiting  in  1867  for  $1500,  and  whose  whole  estate  con- 
sisted of  $1200,  which  was  at  that  time  loaned  away.  No  inven- 
tory was  taken  when  the  sale  was  made.  On  the  execution  of 
this  bill  of  sale  by  Mrs.  Whiting,  Nelson  Henry  delivered  to  her 
the  following  instrument  of  writing : — 

"In  consideration  of  Helena  Whiting,  with  consent  and  acqui- 
escence of  her  husband,  Nathan  Whiting,  selling  to  me  all  the 
stock,  fixtures,  lease,  &c.,  of  the  store  on  Federal  street,  Alle- 
gheny city,  up  to  this  date  conducted  under  the  name  of  Helena 
Whiting,  as  also  the  book  accounts,  I  do  hereby  agree  to  pay 
the  schedule  of  liabilities  hereto  attached,  say  $14,633.31,  and 
also  the  further  sum  of  $1000  to  said  Helena  Whiting.  Witness 
my  hand  and  seal  this  14th  day  of  September,  a.  d.  1860. 

"Nelson  Henry,    [l.  s.]" 

To  this  was  appended  a  schedule  of  liabilities,  amounting  to 
$14,633.31,  leaving  a  balance  of  $1745.17,  on  account  of  which 
Nelson  Henry  gave  two  promissory  notes,  dated  September  12th 
1861,  for  $500  each,  payable  in  eight  and  twelve  months,  but  no 
money  passed  at  the  time  of  the  purchase.  On  the  same  day 
the  following  notice  was  inserted  in  the.  Pittsburgh  Daily  Dis- 
patch, and  appeared  in  the  issues  of  September  15th,  17th,  and 
18th,  1860  :— 

"  Notice. — Helena  Whiting  has  this  day  sold  out  the  stock  of 
dry  goods,  lease,  and  fixtures  of  the  store,  corner  of  South  Com- 
mon and  Federal  street,  Allegheny,  to  Nelson  Henry.  The 
business  will  be  carried  on  hereafter  by  N.  Whiting,  Agent. 

"  Allegheny  City,  September  12th,  1860." 

At  the  time  of  the  sale  Nelson  Henry,  by  letter  of  attorney, 
employed  Nelson  Whiting  as  his  salesman  and  general  agent,  to 
conduct  the  business,  at  an  annual  salary  of  $800. 

The  books  were  continued,  as  before,  after  balance  struck 
thereon,  the  name  of  Nelson  Henry  appearing  in  them  only  once, 
where  he  was  charged  with  some  articles  purchased  by  him.  The 
signs  above  mentioned  were  unchanged.  Nelson  Henry  was  not 
engaged  in  the  store  after  the  alleged  transfer  in  any  way,  nor 
did  he  visit  it  more  than  two  or  three  times. 
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Between  the  14th  of  September  1861  and  the  sheriff's  levy, 
the  proceeds  of  the  store  had  paid  off  all  the  scheduled  liabili- 
ties above  mentioned,  except  about  $1000 ;  and  during  this  time 
new  stock,  to  the  amount  of  $8000,  had  been  purchased. 

Three  days  before  the  levy,  N.  Whiting,  as  agent  for  N. 
Henry,  bought  a  stock  of  goods  of  Hood,  Bonbright  k  Co.,  then 
in  the  storeroom  of  Jacob  Burgaff,  with  the  intention,  as  he 
testified,  of  adding  them  to  the  stock  in  the  store  on  the  corner 
of  Federal  street  and  South  Common,  and  gave  his  notes  for  the 
purchase-money,  which  were  secured  by  a  mortgage  on  the 
property  of  Mrs.  Whiting,  in  which  ifelson  Whiting  joined. 
These  goods  remained  in  the  store  of  Burgaff  at  the  time  of  the 
levy. 

To  April  Term  1861  executions  were  taken  out  against  Nelson 
Whiting  by  the  parties  above  mentioned,  under  which  the  pro- 
perty in  both  the  stores  was  levied  on.  Mr.  Nelson  Henry 
thereupon  asserted  his  right  to  the  property  as  owner,  and  the 
preliminary  proceedings  required  by  the  Sheriff's  Interpleader 
Act  having  been  complied  with,  an  issue  was  made  up  as  above 
stated,  the  declaration  averring  that  the  goods  were  the  property 
of  the  plaintiff  Nelson  Henry,  and  the  plea  setting  forth  that  at 
the  time  of  the  levy  the  right  of  property  was  in  Nelson 
Whiting. 

On  the  trial  the  following  points  were  submitted  by  the  parties, 
on  which  the  instruction  of  the  court  was  requested. 

The  defendants'  counsel  requested  the  court  to  charge  : — 

1.  That  the  goods  in  possession  of  N.  Whiting,  agent  of  his  wife, 
at  the  time  of  the  sale  to  N.  Henry,  are  presumed  to  be  the  pro- 
perty of  N.  Whiting,  unless  the  plaintiff  proves  that  the  goods 
were  purchased  with  the  separate  funds  of  Mrs.  Whiting. 

2.  That  if  they  believe  the  goods  levied  upon  were,  at  the 
time  of  the  levy,  in  possession  of  N.  Whiting,  the  law  conclusively 
presumes  that  they  belonged  to  him,  in  the  absence  of  clear  and 
satisfactory  evidence  to  the  contrary. 

3.  That  if  they  should  find  that  the  stock  of  goods  alleged  to  have 
been  sold  to  N.  Henry  on  September  14th  1860,  was  the  property 
of  N.  Whiting,  and  that  said  N.  Henry  did  not,  within  a  reasonable 
time  after  the  purchase,  take  and  continue  in  the  possession  of 
said  stock  of  goods,  and  that  the  business  was  conducted  by  N. 
Whiting  and  his  clerks  in  the  same  manner  after  the  sale  as 
before,  and  that  the  signs  painted  on  the  window-blinds  and 
house  remained  the  same  after  the  sale  as  before,  and  that  there 
was  no  open  or  manifest  change  of  possession ;  that  in  such  case, 
the  sale  to  N.  Henry  (although  he  had  honestly  paid  for  the 
goods),  was  fraudulent  and  void  in  law  as  to  the  creditors  of  N. 
Whiting,  and  the  plaintiff  cannot  recover. 
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The  plaintiff  requested  the  court  to  charge : — 1.  That  under 
the  circumstances  disclosed  by  the  evidence,  the  sale  to  the 
plaintiff,  on  September  14th  1860,  was  not  fraudulent  in  law. 

2.  Should  the  jury  believe  from  the  evidence,  that  at  the  time 
of  the  sale,  in  September  1860,  of  the  stock  of  dry  goods  by 
Helena  Whiting,  with  the  consent  of  her  husband,  to  Nelson 
Henry,  said  goods  were  wholly  unpaid  for,  and  that  the  intention 
of  the  parties  to  the  sale  was  to  secure  the  creditors  who  had 
furnished  the  goods  to  Mrs.  Whiting  on  credit — such  intention 
would  not  invalidate  the  sale. 

The  court  affirmed  the  plaintiff's  points,  as  also  the  first  and 
second  points  of  defendant,  but  declined  answering  defendant's 
third  point  as  matter  of  law,  submitting  it  as  a  question  of  fact 
for  the  jury,  and  charged  that  there  was  "  but  one  question  of 
fact  for  the  determination  of  the  jury,  under  the  instructions  of 
the  court,  in  answer  to  the  points  submitted  by  the  counsel  on 
both  sides,  viz. :  Was  the  sale  of  the  stock  of  goods  to  the  plain- 
tiff, on  the  14th  September  1860,  a  bond  fide  sale,  or  was  it 
fraudulent?  Did  the  plaintiff  purchase  the  stock  of  goods  in 
good  faith,  and  did  he  afterwards  carry  on  the  store  for  his  own 
benefit,  or  was  the  sale  a  mere  cover  to  enable  Whiting  to  carry 
on  the  store  for  his  own  benefit  in  the  name  of  Henry  ?  What 
was  the  transaction,  and  who  was  the  real  party  in  interest? 
Was  Whiting  the  real  agent  of  Henry,  or  was  he  the  owner  of 
the  goods  ?  If  the  sale  was  made  in  good  faith,  and  if  the  store 
was  carried  on  by  Henry  for  his  own  benefit,  and  he  was  the  real 
party  in  interest,  the  goods  were  not  liable  to  be  seized  by  the 
creditors  of  Whiting,  and  the  verdict  of  the  jury  should  be  for 
the  plaintiff.  But  if  the  sale  was  a  sham  and  cover  to  enable 
Whiting  to  carry  on  the  business  for  his  own  use  and  benefit, 
then  the  goods  were  liable  to  be  seized  by  his  creditors,  and 
the  jury  should  find  for  the  defendants.  The  jury  will  deter- 
mine from  all  the  evidence  under  the  principles  laid  down  by 
the  court,  in  answer  to  the  points  submitted,  what  was  the 
real  nature  of  the  transaction,  and  find  their  verdict  accord- 
ingly-" 

Under  these  instructions  there  was  a  verdict  and  judgment 
for  plaintiff;  whereupon  the  defendants  sued  out  this  writ,  and 
assigned  as  cause  for  reversal  here  that  the  court  erred  in 
refusing  to  instruct  the  jury  as  requested  in  their  third  point, 
and  in  affirming  the  points  submitted  by  the  plaintiff. 

Meed  f  Slagle^  for  plaintiff  in  error. — Questions  of  legal  fraud 
are  for  the  court  exclusively,  and  where  there  are  no  disputed 
facts,  the  court  should  charge  that  they  do  or  do  not  amount  to 
fraud.    Where  possession  does  not  accompany  or  within  reason- 
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able  time  follow  the  transfer  of  personal  property,  it  is  fraud 
per  scy  regardless  of  the  intent  of  the  parties:  Dornick  v. 
Reichenbach,  10  S.  &  R.  90 ;  Young  v,  McClure,  2  W.  &  S.  151 ; 
Babb  V.  Clemson,  10  S.  &  R.  428;  Chase  v.  Ralston,  6  Casey 
541 ;  Carpenter  v.  Mayer,  5  Watts  485 ;  Streeper  v.  Eckert,  2 
Wh.  307. 

We  did  not  ask  the  court  to  assume  the  truth  of  the  facts 
proven,  but  to  instruct  the  jury  that  if  they  believe  a  certain 
state  of  facts  proven,  they  must  find  for  defendants.  This  was 
the  duty  of  the  court:  Cadbury  v,  Nolen,  6  Barr  320.  The 
undisputed  facts  of  this  case,  embodied  in  defendants*  third 
point,  entitled  them  to  the  instruction  prayed  for. 

Marshall  ^  Brown^  with  whom  were  Hamilton  ^  Acheson. — 
The  court  below  fairly  submitted  to  the  jury,  as  a  question  of 
fact,  whether  the  sale  to  Nelson  Henry,  on  the  14th  of  September 
iSGO,  was  bond  fide  or  fraudulent.  The  jury  found  that  it  was 
bondfidey  and  therefore  free  from  actual  fraud. 

In  not  taking  the  case  from  the  jury,  as  requested  by  the 
defendants,  there  was  no  error :  Hugus  v.  Robinson,  12  Harris 
9,  was  a  case  precisely  like  this.  See  also  Avery  v.  Street,  6 
Watts  247  ;  McVicker  v.  May,  8  Barr  224 ;  Forsyth  v.  Mathews, 
2  Harris  100;  Chase  v.  Ralston,  6  Casey  639.  These  goods 
never  were  owned  or  claimed  by  N.  Whiting.  They  were  the 
property  of  his  wife,  by  whom  they  were  sold  to  Nelson  Henry. 
Whiting's  ownership  could  not  be  inferred  from  anything  about 
the  premises.  An  ostensible  change  of  possession  was,  therefore, 
unnecessary.  In  this  case  the  question  of  legal  or  constructive 
fraud  could  not  arise :  See  Linton  v.  Butss,  1  Harris  89.  Full 
notice  was  given  as  to  who  was  the  owner  after  the  14th  of  Sep- 
tember 1860,  and,  in  addition  to  this,  between  the  sale  and  the 
kvy,  the  stock  was  almost  entirely  renewed. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Thompson,  J. — The  diflference  between  fraud  in  law  and  fraud 
in  fact,  is  very  marked,  and  not  more  so  than  is  the  method  of 
dealing  with  it.  Certain  indicia  being  established,  or  capable 
of  being  so,  its  presence  is  determinable  as  a  matter  of  law  by 
the  court,  regardless  of  any  evil  intent  on  part  of  the  agents 
engaged  in  it.  But  fraud  in  fact,  rests  mainly  upon  the  fraudu^ 
lent  intent,  and  the  facts  establishing  this  are  necessarily  for  the 
jury,  and  must  be  clearly  found. 

The  plaintiffs  in  error  here,  claim  that  the  facts  in  this  case, 
clearly  establish  a  case  of  fraud  in  law  against  the  defendant, 
and  submitted  a  point  to  the  court  to  that  eifect.  After  looking 
carefully  into  the  evidence,  we  agree  that  the  facts  fully  justified 
the  point  and  the  complaint  now  made  that  it  was  not  affirmed. 
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There  was  not  even  a  spark  of  competent  evidence  to  establish 
property  in  Nelson  Whiting's  wife  in  the  store.  Nothing  to 
persuade  even,  that  it  was  an  acquisition  from  her  own  money 
or  property.  We  have  said  so  often  lately,  that  this  is  indispen- 
sable, that  we  need  not  now  cite  authority  for  it.  This  left  the 
ownership  in  Whiting,  the  husband.  There  was  a  sale,  or  pre- 
tended sale,  of  it  by  her  to  Henry,  in  September  1860.  No  money 
was  paid;  no  inventory  of  the  goods  taken,  and  no  change  of 
possession.  It  remained  in  all  respects  after  as  before  the  alleged 
sale.  Henry  took  no  part  in  the  store ;  was  never  there ;  W^hiting 
was.  The  same  clerks,  excepting  one,  were  retained,  and  the 
same  sign  kept  up.  Everything  remained  in  %tatu  quo.  Even 
if  there  had  been  a  sale  in  solemn  form,  it  was  a  case  of  retained 
possession,  without  visible  change,  and  for  that  reason  was 
fraudulent  in  law  and  void.  The  court  should  have  answered  as 
prayed,  and  so  declared  it,  leaving  the  facts,  if  there  had  been 
any  dispute  about  the  possession,  to  the  jury.  Under  such  cir- 
cumstances as  those  claimed  to  be  true  in  the  point,  no  honesty 
of  intent,  accompanied  even  by  payment  of  the  purchase-money, 
would  have  relieved  the  case  from  being  condemned  as  a  case  of 
fraud  in  law. 

In  Young  v.  McClure,  2  W.  &  S.  147,  this  Court  said,  follow- 
ing established  doctrine  and  developing  nothing  new,  "The 
question,  however,  is  not  in  these  cases  (of  retained  possession 
by  a  vendor),  whether  under  all  the  circumstances  the  transfer 
is  in  good  faith  and  without  design  to  cover  the  property,  or  to 
delay  or  hinder  creditors.  It  is  an  inflexible  rule  which  makes 
it  fraud  per  ««,  if  the  possession  does  not  follow  as  well  as  accom- 
pany the  transfer :  Clow  v.  Woods,  5  S.  &  R.  275 ;  Babb  r. 
Clemson,  10  S.  &  R.  419;  Carpenter  v.  Moyer,  5  Watts  485; 
Hamilton  v.  Russell,  1  Cranch  309.  If  it  was  a  fraud  in  law, 
without  regard  to  the  intent  of  the  parties,  it  becomes  a  question 
for  the  court  and  not  for  the  jury  to  decide :  Dornick  v.  Reichcn- 
bach,  10  S.  &  R.  84 ;  Carpenter  v.  Mayer,  5  Watts  483.  There 
being  no  evidence  to  show  that  the  possession  accompanied  and 
followed  the  transfer,  the  plaintiff  failed  in  making  out  his  case, 
and  the  court,  on  the  evidence,  ought  so  to  have  instructed  the 
jury:**  see  also  6  Casey  639;  6  Harris  113;  and  particularly, 
Twyne's  Case,  1  Smith's  Lead.  Cas.  47,  5th  ed..  Am.  note ;  where 
this  whole  subject  is  fully  and  learnedly  examined,  and  the  law 
stated  in  accordance  with  the  principles  here  declared.  We  think 
the  learned  judge  erred  in  the  manner  indicated,  and  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Patterson  versus  Anderson. 

Joinder  of  Counts, —  Case /or  Negligenre^  and  Trover  and  Conversion. — 
Rights^  Duties,  and  Liability  of  Slier  iff  on  Levy  and  Sale  of  Personal 
Property. —  What  proceedings  are  not  res  inter  alios. 

1.  Where,  in  an  action  against  the  sheriff,  the  plaintiff's  declaration  con- 
tained one  count  in  case  against  him  as  sheriff,  for  so  negligently  executing 
the  writ  as  to  cause  plaintiff  to  lose  his  debt,  and  another  in  trover  and 
conversion,  against  him  individually  for  the  value  of  the  goods,  such  joinder 
is  not  error,  for  they  are  both  actions  on  the  case,  the  plea  and  judgment 
being  the  same  in  each;  and  the  demurrer  of  the  defendant  to  the  declaration, 
on  the  ground  of  misjoinder,  was  properly  overruled.  * 

2.  If  a  sheriff  levies  upon  goods  as  the  property  of  A.,  in  which  B.  claims 
a  partnership  interest,  and  the  plaintiff  refuses  upon  request  made,  to 
inoemnify  the  sheriff,  he  may  either  return  the  writ  *'  nulla  bo?ia,**  or  refuse 
to  sell  anything  but  the  interest  of  defendant  in  the  goods. 

3.  Where,  SLtiev  the  sale,  the  sheriff  retained  possession  of  the  goods,  until 
the  bid  was  paid,  and  then  refused  to  deliver  them  to  the  purchaser,  who 
was  plaintiff  in  the  execution,  and  who  offered  indemnity,  but  delivered  pos- 
session of  the  store  and  goods  to  the  person  claiming  to  be  the  partner, 
against  whom  the  purchaser  afterwards  established  his  title  to  the  goods,  he 
was  liable  to  such  purchaser  for  the  value  thereof. 

4.  Upon  the  trial  of  the  action  against  the  sheriff,  the  record  of  an  equity 
suit  instituted  to  test  the  title  of  the  alleged  partner  in  the  goods,  decided 
against  him,  is  competent  evidence  for  the  purchaser  of  the  defendant's 
interest  at  the  sberiff^s  sale ;  although  the  sheriff  was  not  a  party  to  the  equity 
proceedings. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case  brought  August  13th  1857, 
by  John  Anderson  against  Rody  Patterson,  sheriff  of  the  county, 
to  recover  damages  for  refusing  to  give  plaintiff  possession  of 
certain  goods  and  chattels,  which  he  had  purchased  at  sheriff's 
Bale. 

John  Anderson  brought  suit  against  Adam  Fehey,  No.  425, 
April  Term  1856,  and  on  April  8th  1856,  obtained  judgment  for 
$1759.50,  and  issued  an  execution,  which  was  placed  in  the 
hands  of  Rodv  Patterson,  Esq.,  sheriff,  who  levied  upon  personal 
property  of  Fehey,  consisting  of  a  large  stock  of  clothing,  &c., 
amounting  to  ^575.09. 

The  property  was  advertised  to  be  sold  on  the  15th  of  April 
1856,  but  when  the  day  came  the  sheriff  refused  to  sell. 

On  the  12th  day  of  April  1856,  one  C.  Baelz  filed  a  bill  in 
chancery  against  Adam  Fehey,  in  which  bill  he  claimed  that  he 
and  Fehey  were  partners  in  the  said  business,  and  prayed  the 
court  to  restrain  the  said  Anderson,  by  the  order  and  injunction  of 
the  court,  from  proceeding  on  said  execution  to  sell  and  dispose 
of  the  joint  effects  until  an  account  should  be  taken,  and  a 
decree  of  the  court  had  between  the  said  Baelz  and  said  Fehey. 

On  the  5th  day  of  May  1856,  the  court  ordered  and  decreed 
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that  "  John  Anderson,  plaintiff  in  the  said  execution  No.  298, 
April  Term  1856,  be  enjoined  from  proceeding  to  sell  the  pro- 
perty levied  upon  by  virtue  of  said  execution,  until  the  further 
order  of  the  court ;  that  the  lien  of  the  said  execution  remain 
unimpaired  in  the  mean  time,  and  that  a  receiver  be  appointed ; 
unless,  in  the  mean  time,  the  parties  can  come  to  some  agree- 
ment in  regard  to  the  custody  and  management  of  the  assets ; 
that  the  complainant  (Baelz)  give  bond  to  the  respondent  in  the 
sum  of ,  with  security,  to  be  approved  by  the  court." 

No  receiver  was  appointed,  or  bond  given  with  or  without 
security;  but  on  the  17th  day  of  May  1856,  the  answer  of 
defendant  having  been  filed,  denying  the  partnership,  as  alleged, 
and  the  other  material  allegations  in  complainant's  bill  of  com- 
plaint, upon  consideration  thereof  it  was  ordered  that  the  prelimi- 
nary injunction  heretofore  awarded,  be,  and  the  same  is  now 
dissolved.    , 

Of  this  Anderson  was  fully  informed,  and  the  sheriff's  deputy 
gave  him  notice,  before  and  at  the  sale,  that  unless  he  would  give 
bond  to  save  the  sheriff  harmless  from  the  claims  of  Baelz,  the 
sheriff  would  not  sell  and  deliver  the  property  levied  upon  under 
the  writ,  but  would  proceed  to  sell  the  interest  of  Fehey  only, 
leaving  the  purchaser  to  get  such  possession  as  the  law  might 
allow  of  the  interest  of  Fehey.  No  bond  having  been  given^ 
the  sheriff  proceeded  to  sell  the  interest  of  Fehey  in  the  whole 
stock,  and  Anderson  became  the  purchaser. 

The  property  was  in  the  manual  possession  of  the  sheriff  from 
the  9th  day  of  April  1856 — the  day  on  which  he  made  his  levy — 
until  the  29th  day  of  May  1856,  the  day  of  sale,  one  of  his 
deputies  being  in  the  store  by  order  of  the  sheriff,  during  all  that 
period  of  time,  day  and  night. 

Immediately  after  the  sale,  on  the  29th  day  of  May  1856,  the 
sheriff,  by  his  deputy,  Campbell,  locked  up  the  store,  took  away 
the  key,  and  placed  it  in  the  vault  in  the  sheriff's  office,  and  re- 
tained it  there  for  several  days. 

It  appeared  by  the  evidence  that  shortly  after  the  sale, 
Anderson,  the  plaintiff,  went  with  Algernon  S.  Bell,  Esq.,  his 
counsel,  to  the  sheriff's  office,  and  demanded  the  key  of  the 
store  and  possession  of  the  goods.  Mr.  Campbell,  the  sheriff's 
deputy,  who  had  made  the  sale,  demanded  the  payment  of  the 
costs  and  rent  as  a  preliminary  matter.  The  amount  of  costs 
and  rent  was  ascertained  and  paid  to  the  sheriff,  and  posses- 
sion of  the  goods  again  demanded.  Deputy  Campbell  refused 
to  give  the  key  and  possession  of  the  goods  to  the  plaintiff 
Anderson,  saying  that  Baelz  claimed  to  be  a  partner.  Mr.  Bell 
replied  that  Anderson  might  give  security  for  the  goods  against 
Baelz's  claim,  and  went  away  to  get  Mr.  Anderson's  brother  and 
Henry  Irwin,  as  security.     On  his  return  to  the  sheriff's  office 
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-with  Anderson,  for  the  purpose  of  giving  the  security,  he  was 
informed  that  Baelz  had  the  key,  and  had  carried  away  the 
goods. 

Suit  was  then  brought  as  above  stated. 

The  declaration  contained  three  counts,  two  of  which  were  in 
case,  alleging  misfeasance  on  the  part  of  the  sheriff  in  so  negli- 
gently and  unlawfully  conducting  his  execution  that  the  plaintiff 
had  lost  his  debt,  and  the  other  in  trover  and  conversion  for 
goods  belonging  to  the  plaintiff,  and  detained  by  the  defendant. 

To  this  last  count  the  defendant,  on  trial,  demurred,  for  the  rea- 
son that  it  introduced  a  cause  of  action  different  and  distinct  from 
that  declared  on  in  the  other  counts  in  the  declaration,  and  to 
the  others  pleaded  non  cut. 

The  court  below  (Williams,  P.  J.)  overruled  the  demurrer, 
and  the  trial  proceeded. 

The  plaintiff,  afterhaving  given  in  evidence  the  levy,  sale,  and 
purchase  by  himself  of  the  property,  offered  the  record  and 
docket  entries  in  the  case  of  Baelz  v,  Fehey,  for  the  purpose  of 
showing  that  Baelz  was  not  a  partner  of  Fehey,  and  therefore 
that  the  plaintiff,  under  the  sheriff's  sale,  became  the  owner  of 
the  whole  stock  levied  on  and  sold  by  the  defendant.  This  offer 
was  objected  to  on  the  ground  that  the  record,  in  that  case,  being 
res  inter  alios  acta^  could  not  be  given  in  evidence.  The  court 
admitted  the  evidence,  subject  to  the  instruction  of  the  court, 
which  was,  that  so  far  from  Baelz  having  any  interest  in  the 
goods,  as  a  partner  of  Fehey,  the  record  snowed  that  complain- 
ant's bill  was  dismissed  because  he  had  failed  to  show  that  he 
was  a  partner, 

The  defendant's  counsel  presented  several  points,  on  which 
the  instruction  of  the  court  was  requested.  The  second,  fifth, 
and  sixth  were  as  follows : — 

2.  If  the  plaintiff,  after  notice  of  the  claim  of  Baelz,  and  the 
demand  by  the  sheriff  of  a  bond  of  indemnity,  neglected  or 
refused  to  furnish  the  indemnity — then  for  the  purposes  of  the 
defence  in  this  case,  the  claim  of  partnership  set  up  by  Baelz 
in  his  notice,  must  be  assumed  to  be  true,  without  regard  to 
what  may  have  been  eventually  determined  judicially  in  the 
proceedings  between  Baelz  v.  Fehey,  at  No.  594  April  Term 
1856. 

6.  If  the  jury  believe,  from  the  evidence,  that  the  sheriff's 
deputy,  before  the  sale,  informed  the  plaintiff  or  his  attorney 
of  the  fact  that  Baelz  claimed  to  have  a  partnership  interest  in 
the  goods  to  be  sold,  and  that  he  would  sell  nothing  on  the  writ 
but  the  interest  of  Fehey  in  the  goods,  then  it  became  the  duty 
of  the  plaintiff,  if  he  desired  the  property  to  be  sold  as  Fehey's, 
to  tender  a  bond  of  indemnity,  and  require  the  sheriff  to  sell 
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the  property  as  Fehej's;  and  not  having  done  so,  he  cannot 
recover. 

6.  Under  the  evidence  in  this  case,  even  if  the  sheriff  had 
delivered  the  goods  to  Baelz,  after  the  sale  to  Anderson,  such 
delivery  would  not  authorize  a  recovery  by  the  plaintiff  in  this 
action.     All  which  were  negatived. 

Under  the  charge  of  the  court,  there  was  a  verdict  and  judj 
ment  in  favour  of  the  plaintiff  for  $2450,  whereupon  the  defend 
ant  sued  out  this  writ,  and  assigned  for  error, 

1.  The  overruling  defendant's  demurrer. 

2.  The  admission  of  the  record  in  the  case  of  Baelz  v.  Fehey, 
and  the  instruction  given  to  the  jury  in  regard  to  it. 

8.  The  refusal  of  the  court  to  instruct  the  jury  as  requested 
in  defendant's  second,  fifth,  and  sixth  points ;  and 

4.  In  charging  as  follows :  **  But  it  is  alleged  by  the  plaintiff — 
and  the  allegation  is  sustained  by  the  evidence,  if  believed  by 
the  jury — that  after  the  sale  the  deputy  sheriff  locked  up  the 
store,  and  took  the  key  to  the  sheriff's  oflSce,  thus  retaining  the 
custody  and  possession  of  the  goods  as  before  the  sale;  that 
when  the  plaintiff  settled  the  amount  of  his  bid,  the  sheriff  or 
his  deputy  refused  to  deliver  to  him  the  possession  of  the  goods ; 
and  that  subsequently,  while  the  plaintiff  was  endeavouring  to 
procure  indemnity  to  the  sheriff  against  the  alleged  claim  of 
Baelz,  without  any  notice  to  him  or  his  attorney,  the  sheriff 
gave  the  key  of  the  store  to  Baelz,  and  delivered  to  him  the 
possession  of  the  goods.  If  the  jury  find  the  facts  to  be  as 
alleged,  it  seems  to  me,  and  I  so  instruct  the  jury,  that  the 
sheriff  thereby  rendered  himself  liable  to  the  plaintiff  for  the 
value  of  the  goods,  in  case  it  should  turn  out — as  it  has — that 
Baelz  had  no  interest  in  them  as  a  partner  of  Fehey. 

5.  "  The  sheriff  might  have  relinquished  possession  of  the  goods 
on  the  day  of  sale,  and  sold — as  he  alleges  he  did — the  interest 
of  Fehey  therein,  without  delivering  possession  to  the  purchaser; 
but  he  had  no  right  to  retain  custody  and  possession  of  the  goods 
after  the  sale,  refuse  to  deliver  them  to  the  plaintiff  after  he  had 
paid  the  amount  of  his  bid,  and  then,  without  notice  to  him, 
deliver  the  possession  of  the  said  goods  to  a  third  party,  who  had 
no  right  or  interest  in  them.  This  was  a  conversion  of  the  goods 
by  the  sheriff,  and  as  the  plaintiff  has  shown  title  to  them  under 
the  sale  made  by  the  sheriff,  he  is  entitled  to  recover  their  value." 

Charles  Shaler  and  Stephen  H.  Qeyer^  for  plaintiff  in  error. 

J.  T.  Cochran  and  P.  C  Shannon^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  October  81st  1861,  by 
Bead,  J. — ^Anderson  holding  a  judgment  against  Adam  Fehey, 
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issued  an  execution  which  was  levied  on  the  stock  of  clothing  in 
the  store  of  Fehey,  which  was  advertised  for  sale  by  the  sheriff, 
the  plaintiff  in  error.  Before  the  day  of  sale  C.  Baelz  filed  a 
bill  in  equity  against  Fehey,  to  which  Anderson  was  afterwards 
made  a  party,  alleging  a  partnership  with  Fehey,  who  had  per 
mitted  suit  to  be  brought  against  him  by  Anderson,  and  judg- 
ment obtained,  and  execution  issued  and  levied  on  goods  of  the 
partnership,  for  the  purpose  of  selling  them  and  defrauding  the 
said  Baelz. 

The  court  enjoined  Anderson  from  proceeding  to  sell,  which 
injunction  on  the  coming  in  of  the  answer  of  Fehey  and  Anderson, 
was  dissolved  by  the  court  on  the  17th  May  1856,  and  the  com- 
plainant's bill  was  finally  dismissed,  there  being  no  evidence  to 
sustain  his  claim  of  partnership.  Notice  was  given  to  the  sheriff 
of  Baelz's  claim  by  his  counsel,  and  that  if  he  proceeded  to  sell 
the  goods,  he  would  be  held  liable  by  Baelz.  Before  the  adver- 
tisement, and  also  on  and  before  the  day  of  sale,  the  sheriff 
demanded  indemnity  from  Anderson,  which,  if  not  given,  he 
would  only  sell  the  interest  of  Fehey,  and  such  bond  not  bein^ 
tendered  or  given,  he  accordingly,  on  the  29th  May  1856,  sold 
only  the  interest  of  Fehey,  and  Anderson  became  the  purchaser, 
who  paid  the  sheriff  the  costs  and  the  landlord's  claim  for  rent, 
and  receipted  for  the  balance  of  the  purchase-money,  applicable 
to  the  payment  of  the  debt  and  interest,  and  demanded  the  goods, 
which  were  refused.  The  plaintiff  below  and  his  counsel  offered 
to  give  security  to  the  sheriff,  and  upon  their  return  from  their 
search  for  the  sureties  who  were  proposed,  the  counsel  was  in- 
formed that  Dr.  Baelz  had  the  key  of  the  store.  It  appeared  in 
evidence  that  the  sheriff  had  a  watchman  in  the  store  ;  that  after 
the  sale  the  store  was  locked  up  by  the  deputy  sheriff,  and  the 
key  taken  to  the  sheriff's  ofiice,  where  it  was  refused  to  Ander- 
son, but  was  handed  over  to  Baelz  (who  it  afterwards  appeared 
conclusively  had  no  interest  in  the  goods),  who  took  possession 
of  them,  and  carried  them  away. 

The  sheriff,  on  Anderson's  refusing  to  give  a  bond  of  indem- 
nity, after  the  notice  by  Baelz,  had  a  right  to  decline  selling, 
and  might  have  returned  nulla  bona,  or  he  might  have  done  as 
he  did,  sell  only  the  interest  of  Fehey,  and  upon  Anderson's 
giving  him  a  proper  indemnity,  might  have  handed  them  over  to 
Anderson.  But  instead  of  adopting  either  one  of  these  two 
courses,  he  in  fact  declined  taking  an  indemnity  after  the  sale 
from  Anderson,  who  was  the  real  owner,  and  gave  them  to  Baelz, 
who  had  no  interest  whatever  in  them. 

It  requires  no  citation  of  authorities  to  show  that  this  course 
thus  deliberately  pursued  by  the  sheriff,  was  in  direct  violation 
of  law  and  of  his  official  duty,  and  was  a  conversion  of  the  goods 
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sold,   for   which   he   was   answerable    to   the    plaintiff   in   the 
execution. 

The  record  in  Baelz  v.  Fehey  was  properly  admitted,  and  the 
instructions  in  regard  to  it  were  entirely  proper,  for  it  was  a 
necessary  part  of  the  history  of  the  case.  The  second,  fifth,  and 
sixth  points  contained  in  the  third  assignment  of  error,  were 
properly  refused  or  declined,  and  we  see  no  error  in  the  charge 
of  the  court  as  specified  in  the  fourth  and  fifth  assignments  of 
error. 

Supposing  the  demurrer  to  the  joinder  of  counts  in  case  and 
trover,  to  have  been  made  at  a  proper  stage  of  the  cause,  we  see 
no  error  in  their  joinder,  for  they  are  both  actions  on  the  case ; 
the  plea  is  the  same,  and  the  judgment  is  the  same.  The  de< 
murrer  was  properly  overruled. 

Judgment  affirmed. 


178    6pO| 


^^^jJI^IMimn  and  Barton  versus  The  Mayor,  (fee,  of  Pitts- 
^^^"^  burgh. 


40         364 
215        '405 


LiahilitT/  of  Municipal  Corporation  to  repair  Natural  Drains  or  SewfTS, 
— JudyTiient  of  Nonsuit^  when  proper, 

1.  A  city  may  connect  its  sewers  and  drainage  with  any  natural  channel 
for  the  flow  of  water,  without  incurring  liability  to  keep  that  channel  open  to 
its  mouth  ;  and  the  right  or  liability  is  not  changed,  though  the  state  or  the 
owners  of  the  lot  through  which  it  passes  have  made  an  artificial  and  covered 
■ubstitute,  in  the  place  of  the  natural  channel. 

2.  Where  the  corporation  occasionally  made  repairs  on  the  sewer  substituted 
for  the  natural  channel,  that  fact  is  no  evidence  of  a  voluntary  assumption  of 
the  duty  of  maintaining  it  on  the  part  of  the  city  :  it  is  not  a  case  of  dedica- 
tion to  public  use,  whereby  the  corporation  becomes  bound  to  repair  by 
adopting  it,  bo  that  the  making  of  the  repairs  becomes  evidence  of  adoption. 

3.  The  corporation  is  not  liable  for  damages  done  to  lot-owners  by  the  fall- 
ing in  of  the  old  sewer,  thus  substituted  for  the  natural  channel,  unless 
the  damage  was  caused  by  the  negligence  of  its  agents  in  connecting  their 
sewer  with  the  old  one,  or  in  not  Keeping  their  own  sewer  in  order,  or 
in  bringing  into  the  old  sewer  such  an  additional  quantity  of  water  as  to 
gorge  and  oreak  it 

4.  Facts  are  for  the  jury,  the  law  applicable  to  them,  for  the  court:  there- 
fore, whore  the  court  ordered  a  nonsuit,  on  the  ground  that,  under  the  law  as 
applicable  to  all  the  facts  of  the  case,  that  a  jury  could  have  found  from  the 
evidence,  there  was  no  liability  on  the  part  of  the  corporation,  defendants; 
such  order  does  not  violate  the  constitutional  right  of  trial  by  jury  and  is  not 
error. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case  brought  by  Munn  k  Barton, 
against  the  City  of  Pittsburgh  and  the  Pennsylvania  Railroad 
Company,  to  recover  damages  for  injury  to  their  mill  and  manu- 
factory, on  the  corner  of  Pennsylvania  avenue,  Boyd  and  Watson 
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Streets,  Eighth  Ward,  Pittsburgh,  by  the  bursting  or  falling  in 
of  a  sewer. 

The  case  was  this : — 

When  the  state  of  Pennsylvania  constructed  the  line  of  public 
works  from  Philadelphia  to  Pittsburgh,  it  extended  the  canal  by 
a  tunnel  through  the  hill  from  Seventh  street,  Pittsburgh,  to  the 
south-eastern  line  of  Pennsylvania  avenue,  and  thence  by  the 
bed  of  what  was  formerly  called  Suke's  Run,  to  the  Monongahela 
river ;  but  the  tunnel  and  that  part  of  the  canal  along  Suke's 
Run  was  never  used  for  the  purpose  for  which  it  was  made,  only 
one  or  two  boats  having  passed  through  it. 

To  carry  off  the  water  of  Suke's  Run  so  that  it  would  not 
affect  the  canal,  a  tunnel  was  constructed  alongside  of  it  from 
near  the  avenue  to  the  river,  of  brick,  five  feet  in  diameter  in 
the  interior  or  "  clear,*'  with  a  thirteen  inch  wall  or  arch  around 
it.  This  sewer  was  not  made  on  ground  taken  from  individual 
owners  and  paid  for  by  the  state,  like  the  canal,  but  was  exca- 
vated through  private  property,  and  was  entirely  covered  up,  so 
as  to  leave  the  ground  for  use  by  the  owners  as  before.  Near 
Boyd  street  it  was  covered  with  earth  to  the  depth  of  about 
fifteen  feet,  so  as  to  be  level  with  the  surrounding  ground. 
The  state  does  not  appear  to  have  paid  any  attention  to  this 
part  of  the  canal  and  tunnel  after  their  first  construction.  But 
the  water  of  Suke's  Run  continued  to  flow  through  it  up  to 
1849  or  1860. 

In  1849,  the  city  of  Pittsburgh  provided  for  the  construction 
of,  and  did  construct,  a  tunnel  from  a  point  on  Pennsylvania 
avenue,  near  Washington  street  (about  a  third  of  a  mile  east  of 
Boyd  street),  running  along  under  the  centre  of  said  avenue,  at 
a  moderate  descent,  to  a  point  opposite  said  Boyd  street.  There 
the  new  tunnel,  by  a  sharp  curve  and  a  rapid  descent,  was  run 
across  the  mouth  of  Boyd  street,  down  to  the  head  of  the  old  tun- 
nel built  by  the  state,  and  so  connected  with  it,  the  two  thus 
forming  one  continuous  tunnel  from  the  beginning  of  the  new 
one  by  Washington  stl-eet  to  the  terminus  of  the  old  one  at  the 
Monongahela  river.  The  point  of  junction  of  the  two  was  made 
under  a  lot  or  lots  of  ground  now  owned  by  the  plaintiffs  by 
purchase  in  November  1859.  At  that  point  the  ground  was 
filled  up  to  the  height  of  about  fifteen  feet  above  the  upper  wall 
or  surface  of  the  new  and  old  tunnel,  and  left  for  use  by  the 
owners  as  was  usual  elsewhere.  Along  this  short  curve,  by  which 
the  junction  was  effected,  the  fall  or  descent  is  at  the  rate  of 
about  five  feet  in  the  hundred,  or  one  foot  in  twenty  feet.  Along 
the  other  parts  of  the  new  tunnel  the  fall  is  but  two  or  three 
inches  in  ten  feet.  This  curve  is  about  one  hundred  feet  in 
length,  and  the  deflection  or  turn-off,  from  the  straight  line  of 
the  new  tunnel,  is  from  fifty  to  sixty  feet  in  that  distance. 
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The  new  tunnel  was  built  at  an  interior  diameter  of  five  and  a 
half  feet.  To  make  the  new  and  old  tunnels  correspond  in 
diameter  at  the  point  of  junction,  the  new  tunnel  was  contracted 
from  five  and  a  half  feet  to  five  feet,  which  contraction  is  made 
along  the  aforesaid  curve. 

The  water  of  Suke's  Run  was  carried  off  by  the  old  sewer 
before  the  new  sewer  was  built.  The  new  sewer  is  not  on  or 
near  the  bed  of  Suke's  Run,  but  in  its  whole  length  from  fifty  to 
one  hundred  feet  north  of  it,  pursuing  the  same  general  direction. 
The  new  sewer  drains  a  larger  area  than  Suke's  Run  and  the 
old  sewer  did  before  the  new  one  was  built,  a  branch  of  the  new 
sewer  being  extended  to  the  Court  House,  on  Grant's  Hill. 

Since  the  construction  of  the  new  sewer  the  city  has  repeatedly 
repaired  it  when  broken  in  at  difierent  places. 

There  was  evidence  in  the  case  tending  to  show  that  this  old 
sewer  was  not  of  suflScient  capacity  to  carry  off  freely  all  the 
water  thrown  into  it  by  the  new  one. 

Neither  the  city  nor  the  state  ever  took  for  public  use,  or  paid 
for,  the  lots  Nos.  1  and  2,  the  property  of  the  plaintiffs  in  this 
case,  under  which  these  two  sewers  are  joined. 

In  the  fall  of  1858,  the  plaintiffs  built  on  these  two  lots  a  large 
three  story  brick  building  for  a  manufactory  of  farming  imple- 
ments, boxes,  wind-mills,  &c.,  and  mill  for  grinding  "  feed,*'  and 
also  a  **feed  store."  They  put  in  expensive  machinery,  and 
carried  on  a  large  business  until  the  month  of  July  1859,  when 
during  a  hea^^^  rain,  the  earth,  some  fifteen  or  twenty  feet  deep 
over  the  sewer,  fell  in,  and  being  carried  away  by  the  water, 
made  an  excavation  about  twenty-five  or  thirty  feet  in  diameter, 
tearing  down  a  part  of  the  walls  of  the  factory,  breaking  and 
destroying  machinery  and  materials,  and  nearly  ruining  the 
building  and  stopping  the  work  entirely.  The  damage  occa- 
sioned to  the  plaintiffs  thereby  was  about  ?4000. 

It  also  appeared  from  the  evidence,  that  the  foundation  walls 
of  the  factory  were  not  placed  on  the  rock  on  which  the  sewer 
was  built,  but  only  two  or  three  feet  deep,'  adding  the  weight  of 
the  building  to  that  of  the  earth,  which  had  previously  been 
thrown  upon  it.  The  break  occurred  wholly  in  the  sewer  which 
had  been  built  by  the  state,  and  which  was  afterwards  repaired 
by  the  city,  to  allow  the  water  to  pass  freely  away  from  the 
sewer  which  had  been  built  by  authority  of  councils ;  for  which 
purpose  possession  of  the  site  of  the  factory  was  taken,  and 
retained  until  the  completion  of  the  work. 

The  plaintiffs*  declaration  contained  five  counts,  alleging : 

First.  That  defendants,  by  the  construction  of  divers  sewers, 
diverted  the  natural  course  of  the  water,  and  caused  the  same  to 
flow  through  plaintiffs'  lots,  and  greatly  increased  the  quantity 
and  volume  of  the  water,  and   that  defendants  were  bound  to 
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keep  said  sewers  in  repair,  but  failed  to  do  so ;  and  that  on  the 
80th  day  of  June  1859,  said  sewers  broke  and  damaged  plaintiffs' 
mill. 

The  second  count  alleged  the  construction  of  the  sewers  and 
the  duty  of  defendants  to  keep  them  in  repair,  and  their  failure 
to  do  so,  by  reason  of  which  the  same  gave  way  and  fell  in,  and 
thereby  damaged  plaintiffs*  mill. 

The  third  count  averred  that  defendants  wrongfully  caused 
great  bodies  of  water  to  be  thrown  upon  plaintiffs*  lots,  by  which 
their  mill  was  undermined,  wrecked,  and  injured. 

The  fourth  count  alleged  the  construction,  by  the  state  of  Penn- 
sylvania, of  a  sewer  running  through  plaintiffs*  lots,  and  that  the 
city  of  Pittsburgh  afterwards  constructed  another  sewer  con- 
nected with  the  state  sewer,  by  which  large  bodies  of  water 
which  before  that  time  were  carried  off  by  other  outlets,  were 
thrown  into  the  state  sewer,  exceeding  its  capacity,  in  conse- 
quence of  which  it  broke  and  bursted,  and  that  the  plaintiffs' 
mill  was  thereby  injured. 

The  fifth  count  alleged  the  existence  of  a  sewer  through  plain- 
tiffs' lots  for  the  mutual  use  and  benefit  of  defendants,  which  it 
was  their  duty  to  keep  in  repair,  but  that  they  neglected  this, 
and  suffered  it  to  fall  into  dilapidation  and  decay,  and  by  reason 
thereof  it  broke  under  plaintiffs'  mill  and  injured  it. 

Before  the  case  was  tried,  plaintiffs  entered  a  nol,  pros,  as  to 
the  Pennsylvania  Railroad  Company,  and  proceeded  against  the 
city  of  Pittsburgh  alone,  making  no  change  in  or  amendment  of 
their  declaration. 

The  testimony  of  the  plaintiffs  showing  only  the  above  stated 
facts,  the  defendants  requested  the  court  to  nonsuit  the  plaintiffs 
on  the  ground  that  there  was  no  evidence  of  negligence  or  mis- 
feasance on  the  part  of  the  defendants  on  which  a  jury  could 
properly  base  a  verdict ;  which  was  done,  and  afterwards,  on 
argument,  affirmed  by  the  court  in  banc.  The  case  was  there- 
upon removed  into  this  court  by  the  plaintiff  below,  who  assigned 
for  error,  the  entry  of  judgment  of  nonsuit ;  the  refusal  of  the 
District  Court  in  banc  to  set  aside  the  nonsuit ;  the  ruling  of  the 
court  below  that  plaintiffs  had  not  offered  any  evidence  which 
entitled  them  to  recover,  and  the  assuming  to  decide  the  law  and 
the  facts  of  the  case,  thus  depriving  the  plaintiffs  of  their  right 
of  trial  by  jury. 

George  F,  Chilmore  and  Thomas  M.  Marshall^  for  plaintiffs, 
argued  that  the  city  authorities  having  voluntarily  adopted  the 
old  state  sewer,  for  the  purpose  of  conveying  a  largely  increased 
volume  of  water  to  the  river,  was  bound  to  know  its  fitness, 
capacity,  and  state  of  preservation  before  making  a  permanent 
connection,  which  would  shut  out  individuals  from  investigation, 
and  that  not  having  exercised  ordinary  and  proper  care  in  the 
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premises,  the  city  was  liable  for  the  injury  which  plaintiffs  had 
sustained :  citing  The  Mayor  of  Lynn  v.  Turner,  Cowper  86 ; 
Townsend  v,  Lurgo  Turnkpike  Road  Company,  2  Denio ;  Schuyl- 
kill Nav.  Co.  V,  McDonough,  9  Casey  79;  Coon  v.  Wood,  10 
Barr  93 ;  Goodloe  v.  City  of  Cincinnati,  4  Ohio  601 ;  Chestnut 
Hill  Turnpike  Company  v.  Rutter,  4  S.  &  R.  7  ;  Erie  City  r. 
Schungle,  10  Harris  388 ;  Dean  v.  New  Milford  Township,  5  N. 

6  S.  645 ;  Pittsburgh  v.  Grier,  10  Harris  67 ;  Brown  v.  Lynn, 

7  Casey  610. 

J.  J.  Kuhn  and  J.  F.  Slagle^  for  defendants  in  error. — ^The 
sewer  over  which  plaintiffs  erected  their  factory,  was  not  built 
by  the  city,  so  that  plaintiffs  have  not  in  their  favour  the  usual 
and  proper  argument  based  on  defective  materials  and  improper 
construction,  even  if  such  existed. 

Neither  was  it  the  duty  of  the  city  to  keep  the  state  sewer  in 
repair.  Suke's  Run  was  the  natural  channel  for  carrying  away 
the  waters  falling  between  the  hills  which  skirt  the  Allegheny 
and  Monongahela  rivers,  which  the  city  would  have  been  entitled 
to  use.  The  fact  that  the  state  covered  it  with  an  arch  upon 
which  the  lot-owner  threw  ground  and  erected  buildings,  cannot 
render  the  city  liable  to  keep  this  arch  in  repair  for  ever,  so  as 
to  protect  the  buildings  erected  upon  it.  The  mill  is  over  the 
channel  of  Suke's  Run ;  so  that  if  the  state  had  not  arched  it 
over,  the  plaintiffs  would  have  been  bound  to  do  so.  If  any  one 
is  liable  for  this  injury,  it  is  the  state  or  the  Pennsylvania  Rail- 
road  Company,  which  succeeded  to  the  rights  of  the  state. 

The  jurisdiction  exercised  over  this  state  sewer  by  the  city, 
extended  no  further  than  to  repair  it  three  or  four  times,  when 
breaches  occurring  in  it  had  rendered  the  streets  unsafe,  and 
there  was  not  time  to  await  the  action  of  the  canal  commissioners 
or  the  railroad  company.  Work  done  imder  such  circumstances 
is  not  the  voluntary  assumption  of  th«  perpetual  duty  of  keeping 
the  sewer  in  repair. 

The  allegation  that  the  damage  was  caused  by  the  increased 
quantity  of  water  thrown  into  the  sewer  by  the  city,  is  refuted 
by  the  fact,  clearly  proven,  that  "  the  sewer  did  not  burst  from 
a  gorge  of  water.'*  The  construction  of  the  city  sewer  could 
not  increase  the  quantity  of  water  in  Suke's  Run,  whether 
arched  or  open. 

The  city  sewer  was  but  three  inches  smaller  than  the  state 
sewer,  which  difference  was  compensated  for  by  the  fall  in  the 
latter.  Nor  did  the  break  occur  by  reason  of  the  curve  spoken 
of,  for  the  first  sinking  of  the  building  occurred  thirteen  feet 
below  the  head  of  the  state  sewer,  four  or  five  feet  of  which  was 
standing  after  the  hole  was  cleaned  out. 

Even  if  the  city  was  liable  to  keep  the  state  sewer  in  repair^ 
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there  was  no  evidence  that  it  broke  becauBe  it  was  oiit  of  repair. 
The  plaintiffs  asked  that  the  jury  might  infer  or  guess  it,  which 
the  court  below  refused  to  permit.  Beside  this,  the  case  shows 
recklessness  and  negligence  on  the  part  of  the  plaintiffs,  in 
selecting  that  site  for  a  large  manufactory,  with  a  powerful 
steam-engine  and  jarrine  machinery,  and  in  not  sinking  their 
foundation  below  the  arch  of  the  sewer,  which  was  built  on  rock, 
and  had  stood  for  twenty  years  unhurt.  After  the  city  sewer  was 
built,  it  stood  ten  years  uninjured,  with  all  its  alleged  defects ; 
but  it  broke  within  four  months  after  the  plaintiffs*  mill  was 
built  over  it.  Under  such  circumstances,  the  case  was  one  in 
which  a  judgment  of  nonsuit  was  particularly  applicable ;  it  was 
therefore  moved  for  and  granted  by  the  court. 

The  opinion  of  the  court  was  delivered,  October  Slst  1861,  by 
Strong,  J. — In  this  case  the  District  Court,  on  the  trial, 
ordered  a  nonsuit  to  be  entered,  being  of  opinion  that  the  plain- 
tiffs had  given  no  such  evidence  as  in  law  was  sufficient  to  main- 
tain  the  action.  It  was  an  action  of  trespass  upon  the  case  to 
recover  damages  alleged  to  have  been  sustained  by  the  plaintiffs 
in  consequence  of  the  breaking  and  falling  in  of  a  sewer,  by 
which  their  mill  and  manufactory  had  been  thrown  down.  The 
fall  of  the  sewer  was  averred  to  have  been  caused  by  the  wrong- 
ful act  of  the  defendants,  or  to  have  happened  in  consequence 
of  their  negligence.  It  was  alleged,  and  so  the  evidence  sub- 
mitted proved,  that  the  broken  sewer  was  not  in  any  highway, 
or  on  any  land  belonging  to,  or  in  possession  of  the  aefendants, 
but  on  a  lot  of  the  plaintiffs.  It  was  constructed  some  thirty 
years  ago  by  the  Commonwealth  of  Pennsylvania  to  convey  the 
water  of  a  small  creek  called  "  Suke's  Run,"  and  to  prevent  its 
flowing  into  the  state  canal,  which  in  places  occupied  the  bed  of 
the  stream.  It  was  a  substitute  for  the  run,  located  near  where 
the  old  run  was,  and  probably  at  the  place  where  it  broke,  in 
the  old  channel.  Whether  this  was  so  or  not,  it  is  however  im- 
material. There  was  no  contradiction  in  the  evidence  that  it 
was  a  substitute  for  the  run,  and  that  the  water  of  the  run  passed 
through  it.  In  1849  the  defendants  caused  another  sewer  to  be 
eonstructed  along  Pennsylvania  avenue,  in  the  city  of  Pitts- 
burgh, to  the  old  sewer  constructed  by  the  Commonwealth,  formed 
a  connection  with  it,  and  thus  discharged  the  water  of  the  avenue 
and  other  streets  through  it  into  the  Monongahela  river.  The 
junction  of  the  two  sewers  is  on  the  lots  now  owned  by  the  plain- 
tiffs, and  they  were  covered  with  earth  in  places  to  the  depth  of 
fifteen  feet.  In  1858  the  plaintifib  became  the  purchasers  of  the 
lot  where  the  state  sewer  commenced,  and  through  which  it 
passed,  and  erected  their  mill  directly  over  it.  In  July  1869, 
the  old  sewer  broke  under  the  mill,  and  as  a  consequence  th^ 
4  Wb.— 24 
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mill  itself  was  injured.  Such  are  the  prominent  facts  of  the 
case  as  they  appeared  in  evidence.  Other  facts,  which  are  con- 
sidered of  consequence  by  the  plaintiffs  in  error,  will  be  noticed 
hereafter.  Now,  it  is  clear  that  on  such  a  state  of  facts  the 
action  could  not  be  sustained  against  the  defendants  unless  they 
were  guilty  of  negligence  in  not  keeping  the  state  sewer  in 
repair,  or  unless  their  connection  of  their  own  sewer  with  it  was 
a  wrongful  act,  and  the  injury  was  caused  by  that  connection. 
Whether  they  were  guilty  of  such  negligence  depends  upon  the 
question  whether  it  was  their  duty  to  maintain  the  state  sewer 
in  a  safe  condition,  for  if  it  was  not,  their  omission  to  do  it  was 
no  wrong  to  the  plaintiffs.  It  is  not  easy  to  see,  however,  how 
it  can  be  maintained  that  such  was  their  duty.  The  sewer  was 
not  built  by  them,  and  it  was  not  upon  any  lands  of  which  they 
had  the  control.  It  was  the  property  of  the  Commonwealth,  or 
of  the  Pennsylvania  Railroad  Company,  to  whom  the  Common- 
wealth sold,  and  it  was  upon  ground  belonging  to  private  owners, 
the  plaintiffs  and  others,  ground  upon  which  the  defendants  had 
no  right  to  enter.  It  is  argued  that  by  connecting  their  own 
sewer  with  it,  the  defendants  adopted  it  as  their  own.  And 
again,  that  inasmuch  as  it  was  shown  that  on  several  occasions 
they  had  made  some  slight  repairs  to  it,  they  may  be  considered 
as  having  assumed  the  obligation  to  maintain  it.  The  argument 
loses  sight  of  the  fact  that  the  sewer  is  the  substitute  for 
"  Suke's  Run,"  is  in  fact  "  Suke's  Run"  itself.  Into  that  run  the 
city  had  a  right  to  pour  its  sewers  and  drains,  without  being 
under  any  obligation  to  keep  it  clear  to  its  mouth,  on  the  private 
property  of  all  the  lotholders  through  which  it  flowed.  This 
right  it  could  not  lose  by  the  fact  that  the  lot-owners,  or  some 
one  else,  had  conducted  the  run  through  a  covered  passage-way. 
Conveying  the  water  of  their  own  sewer  into  the  old  state  sewer 
was,  therefore,  but  the  exercise  of  a  right  burdened  by  no  obli- 
gation. It  no  more  imposed  upon  them  the  duty  to  maintain  the 
old  sewer  than  their  conducting  the  water  into  the  run,  before 
the  Commonwealth  interfered  with  it,  would  have  compelled  them 
ever  after  to  keep  the  run  clear  to  its  mouth. 

Nor  can  the  repairs  of  the  old  sewer,  occasionally  made  by 
the  defendants,  be  regarded  as  any  evidence  of  their  voluntary 
assumption  of  the  duty  of  maintaining  it.  It  is  conceded  that 
when  there  has  been  a  dedication  of  a  highway  to  public  use,  a 
municipal  corporation  may  become  bound  to  repair  by  adopting 
it,  and  that  making  repairs  is  evidence  of  adoption.  The  cases 
cited  by  the  plaintiffs  in  error  prove  this,  but  they  prove  no 
more.  In  such  cases  there  is  not  only  a  right  to  make  the 
repairs,  but  they  can  only  be  accounted  for  on  the  supposition 
that  there  exists  a  liability  to  make  them,  and  they  work  an 
estoppel  in  pais  against  the  owner  of  the  land.     They  are  cases 
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of  dedication.  Bat  when  the  repairs  made  have  been  rendered 
necessary  to  the  enjoyment  of  a  right  without  any  obligation  to 
make  them;  when  a  channel,  which  the  corporation  may  use 
without  any  duty  to  maintain  it,  has  been  appropriated  and  ex- 
posed to  obstructions,  and  has  thereby  become  dangerous  to  the 
sewerage  which  the  corporation  has  constructed,  it  would  be 
going  very  far  to  hold  that  work  done  to  guard  against  the  dan- 
ger was  evidence  of  obligation  to  do  it.  The  present  is  not  a 
case  of  dedication.  The  defendants  have  no  right  of  entry  on 
the  private  property  of  the  lotholders,  for  the  purpose  of  repairs, 
and  probably  the  plaintiffs  themselves  would  stoutly  deny  their 
right,  if  it  became  necessary  to  take  down  the  mill  in  order  to 
keep  up  the  sewer.  Under  the  circumstances  of  this  case  the 
repairs  made  were  no  evidence  of  a  duty  of  the  city  to  maintain 
the  sewer  built  by  the  Commonwealth. 

Then,  was  there  evidence  that  the  old  sewer  was  broken  in 
consequence  of  a  wrongful  connection  of  the  new  sewer  with  it  ? 
That  the  defendants  had  a  right  to  make  a  connection,  and  con- 
duct the  water  from  their  sewer  into  it,  we  have  already  said, 
and  we  discover  no  evidence  that  the  mode  of  connection  was 
negligent  or  unskilful.  It  is  urged  that  the  diameter  of  the 
city  sewer  was  some  three  inches  greater  than  that  of  the  old, 
and  that  it  brought  into  it  an  additional  quantity  of  water. 
These  facts,  it  is  contended,  tended  to  establish  a  liability  of  the 
defendants  for  damages  resulting  from  the  fall  of  the  old  sewer. 
It  was  proved,  however,  and  there  was  no  conflict  of  testimony, 
that  the  old  sewev  would  vent  more  water  than  the  city  sewer 
could  bring  into  it,  in  consequence  of  its  greater  inclination. 
Nor  was  there  a  spark  of  evidence  that  it  broke  in  consequence 
of  being  gorged  with  water.  The  proof  was  the  reverse.  Nor 
was  it  proved  that  any  injury  was  or  could  be  sustained  by  it  in 
consequence  of  the  alleged  fact  that  the  city  sewer  increased  the 
flow  of  water.  This  part  of  the  case  has  not  been  relied  on  in 
the  argument,  and  it  could  not  be.  There  was  no  evidence  to 
sustain  it.  The  case  here  has  been  rested  upon  the  assumption 
that  it  was  the  duty  of  the  defendants  to  maintain  and  keep  safe 
the  sewer  built  by  the  Commonwealth,  a  position  which  we  have 
shown  untenable. 

The  court  then  was  right  in  holding  that  there  was  no  evidence 
sufficient  in  law  to  maintain  the  action,  and  in  directing  a  non- 
suit. The  complaint  that  the  constitutional  right  of  trial  by  jury 
has  been  violated  is  made  without  due  consideration.  The  pro- 
vince of  a  jury  has  always  been  to  determine  facts.  What  is 
the  law  applicable  to  those  facts  has  always  been  a  question  for 
the  court.  In  ordering  the  nonsuit,  the  court  conceded  all  the 
facts  which  the  jury  could  have  found,  and  simply  declared  that 
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under  the  law  as  applicable  to  them  there  was  no  liability  on  the 
part  of  the  defendants. 

The  judgment  is  affirmed. 


Marks^s  Executors  versus  Russell. 

40  372 

30  SC  »210  Comptitation  of  Time  on  Notice  of  Rule  to  plead,  &c. 

1.  In  oompnting  the  time  to  plead  on  ten  dajs'  notice  under  a  rale  of  court, 
the  day  on  which  the  notice  is  given  must  be  excluded,  and  if  the  final  day 
falls  on  Sunday,  it  also  is  to  be  excluded. 

2.  Therefore,  where  a  rule  was  entered  and  served  December  27th  1860, 
and  the  ten  days  in  which  defendants  were  therein  required  to  plead,  expired 
January  6th  1861,  which  was  Sunday,  a  plea  entered  upon  the  following  Mon- 
day was  in  time,  and  the  judgment  entered  on  that  day  against  the  defendants 
in  default  of  a  plea,  was  premature  and  erroneous. 

8.  The  rule  in  Goswiler's  £state,  3  Penna.  R.  200,  and  Gromelien  v.  Brink, 
5  Casey  522,  affirmed. 

Error  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  action  of  assumpsit  brought  by  Caleb  Russell 
against  James  I.  Marks  and  John  McClosky,  executors,  &c.,  of 
William  Marks,  deceased,  in  which,  after  plaintiff's  declaration  and 
affidavit  of  cause  of  action  were  filed,  a  rule  to  plead  on  ten 
days'  notice  or  judgment  was  taken,  served  on  the  27th  of 
December  1860,  and  judgment  in  default  entered  January  7th 
1861. 

On  the  7th  of  January  1861,  after  the  judgment  was  entered, 
the  defendants  pleaded  non  assumpsit^  &c. ;  and  on  the  12th  of 
January  obtained  a  rule  on  the  plaintiff  to  show  cause  why  the 
judgment  should  not  be  opened,  and  defendants  let  into  a 
defence,  proceedings  to  stay  in  the  mean  time,  which  rule  was 
made  absolute  March  11th  1861. 

On  the  30th  of  March  1861  plaintiff's  attorney  moved  for  a 
rule  to  show  cause  why  the  judgment  should  not  be  reinstated, 
which  rule  was  also  made  absolute.  The  case  was,  thereupon, 
removed  into  this  court  by  the  defendants,  for  whom  the  follow- 
ing errors  were  assigned : — 

1.  The  judgment  was  prematurely  entered,  defendants'  pleas 
having  been  entered  within  the  time  allowed  by  the  rule  of  court. 

2.  It  was  error  for  the  prothonotary  to  enter  a  final  judgment. 
The  judgment  should  have  been  interlocutory,  if  plaint&f  was 
entitled  to  judgment  at  all. 

3.  The  judgment  is  erroneous  in  being  for  a  greater  sum  than 
that  mentioned  in  the  declaration. 

4.  The  judge  erred  in  reinstating  the  judgment.  His  discre- 
tion was  exhausted  on  the  first  rule ;  having  opened  the  judg- 
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ment,  he  had  no  authority,  upon  a  mere  reconsideration  of  his 
own  action,  to  close  it  again. 

William  M.  Shinny  for  plaintiff  in  error,  argued :  1.  That  the 
judgment  was  premature ;  that,  excluding  the  day  on  which  the 
rule  was  entered,  the  ten  days  expired  January  6th  1861,  which 
was  Sunday,  and  that  therefore  defendants  had  all  of  Monday 
in  which  to  plead:  citing  Goswiler's  Estate,  3  P.  R.  201; 
McKinney  v.  Reader,  6  Watts  87 ;  Harkee  v.  Addis,  4  Barr  615 ; 
Sims  V.  Hampton,  1  S.  &  R.  411.  2  and  8.  That  the  judgment 
should  have  been  interlocutory,  whereas  the  prothonotary  had 
not  only  entered  final  judgment,  but  had  liquidated  the  amount 
of  damages,  without  a  writ  of  inquiry,  in  disregard  of  the  rule 
of  court  regulating  judgments  by  default.  4.  Where  the  court, 
in  the  exercise  of  its  discretion,  acts  upon  a  motion  to  open  a 
judgment,  no  writ  of  error  lies :  Halbach  v.  Fisher,  1  Rawle  323 ; 
Nice  V.  Bowman,  6  Watts  26.  But  where  a  judgment  has  once 
been  opened,  the  court  has  no  power  to  reinstate,  on  motion,  on 
the  ground  of  error  in  opening  it. 

The  defendant  in  error  furnished  no  printed  argument. 

The  opinion  of  the  court  was  delivered,  October  Slst  1861,  by 
LoWRiB,  C.  J. — The  judgment  was  premature.  In  counting 
the  time  to  plead  after  notice,  the  day  on  which  the  notice  is 
given  is  excluded,  and  if  the  final  day  falls  on  Sunday,  it  also  is 
excluded,  and  a  plea  entered  on  Monday  is  in  time.  A  judgment 
entered  on  that  day  is  erroneous.  The  cases  of  Goswiler's  Es- 
tate, 3  P.  R.  201,  and  Cromelien  r.  Brink,  5  Casey  522,  show  this. 
Judgment  reversed,  and  a  procedendo  awarded. 


Brown  versus  Peterson  and  Corey. 

Lateral  Railroads. — Appeal  from  Report  of  Viewers. —  What  Questions 
are /or  the  Courtj  and  what /or  the  Jury. 

1.  Under  the  Lateral  Railroad  Act  of  1832  and  its  sapplement  of  April 
20tb  1858,  the  determination  of  tlie  necessity  of  the  proposea  road,  after  an  ap- 
peal from  a  favourable  report  of  viewers,  is  exclusively  for  the  court,  and  is 
not  to  be  submitted  to  the  appellate  jury  for  retrial;  the  only  question  for 
them  is  the  amount  of  damages. 

2.  Uorner  and  Roberts's  Lateral  Railroad,  1  Wright  333,  affirmed. 

Appeal  from  the  District  Court  of  Allegheny  county, 
I  his  was  an  appeal  by  William  H.  Brown,  from  the  decree  of 
the  Common  Pleas  dismissing  a  bill  in  equity  filed  by  him  against 
John  H.  Peterson  and  James  B.  Corey,  praying  for  an  injunc- 
tion to  restrain  defendants  from  constructing  a  lateral  railroad 
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through  his  land,  pending  an  appeal  from  the  report  of  viewers 
appointed  to  assess  the  damages  occasioned  by  reason  of  the 
construction  of  the  road. 

The  case  was  this :  On  the  10th  of  December  1859,  John  H. 
Peterson  and  James  B.  Corey  filed  their  petition  in  the  District 
Court  of  Allegheny  county,  for  a  lateral  railroad,  twenty  feet  in 
width,  from  their  coal-mines,  through  the  coal  lands  of  William  H. 
Brown,  &c.,  to  the  Monongahela  river.  Viewers  were  appointed 
December  81st  1859,  who  reported  on  February  24th  1860,  the 
road  necessary  and  useful  for  private  purposes,  and  finding  the 
damages  of  William  H.  Brown  to  be  $2500. 

After  the  report  of  viewers  was  filed,  to  wit,  March  5th  1860, 
the  complainant  filed  exceptions,  which  were,  on  hearing,  dis- 
missed, the  court  being  of  the  opinion  that  the  road  was  necessary 
for  private  use. 

On  the  18th  of  March  1860,  William  H.  Brown  appealed 
from  said  finding  and  report ;  and  on  the  14th  day  of  April  1860, 
Corey  and  Peterson  filed  their  bond,  with  sureties,  in  §5000,  recit- 
ing their  application  for  a  lateral  railroad,  and  conditioned,  "  that 
the  said  James  B.  Corey  and  John  H.  Peterson,  their  heirs, 
executors,  or  administrators,  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  William  H.  Brown,  his  certain  attorney, 
heirs,  executors,  administrators,  or  assigns,  all  stick  damages  as 
may  he  assessed  in  favour  of  the  said  William  H.  Brown,  under 
the  provisions  of  the  said  recited  act  and  its  supplements,  with- 
out any  fraud,"  &c.,  &c. 

This  bond  was  endorsed,  viz. : 

"  April  14th  1860.  William  Ward,  one  of  the  obligors,  having 
justified  in  open  court,  the  bond  is  approved. 

Per  Curiam." 

This  bond  was  given  under  the  Act  of  Assembly,  approved 
April  20th,  A.  D.  1858,  entitled  "  A  further  supplement"  to  the 
act  entitled  "  An  act  regulating  lateral  railroads,"  passed  May 
6th  1832,  Purdon  1253. 

Under  this  Act  of  Assembly  and  bond,  Corey  and  Peterson 
entered  upon  the  strata  of  coal  owned  by  William  H.  Brown,  and 
drove  their  road  nearly  through  the  same,  cutting  across  Brown's 
coal  in  such  manner  as  to  prevent  him  from  driving  his  main  entry 
through  the  same  to  large  bodies  of  coal  which  he  owned  in  the 
rear  of  said  road.  During  the  progress  of  their  work,  and 
after  they  had  commenced,  complainant  filed  his  bill  for  an 
injunction,  but  owing  to  recess  in  court,  it  could  not  be  heard. 
The  motion  for  a  preliminary  injunction  was  argued,  when  the 
court  suggested  that,  as  they  had  great  doubts  about  the  act, 
p.nd  had  refused  to  approve  other  bonds,  since  a  careful  examina- 
tion of  the  act,  defendants  should  answer,  and  have  the  case  put 
in  shape  for  a  final  decision  by  the  Supreme  Court. 
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The  complainant,  after  reciting  the  facts,  claimed,  1.  That  under 
this  bond  he  has  no  security  for  his  coal  taken,  and  other  damages, 
in  case  he  should  succeed  in  finally  defeating  the  road  on  his  appeal. 

2.  That  after  the  appeal  was  taken,  the  proceedings  to  file 
and  approve  the  bond,  and  construct  and  use  the  road,  were  not 
legal  or  valid ;  and 

3.  That  the  bond  should  have  been  filed  with  the  petition. 
The  facts  on  which  these  questions  arose  were  charged  in  the 

bill,  and  admitted  in  the  answer  to  which,  the  plaintifi*  demurred. 

The  court  below  overruled  the  demurrer  pro  forma^  and,  on 
hearing  the  case  on  bill  and  answer,  decreed  that  the  complain- 
ant's bill  be  dismissed  with  costs. 

The  case  was  then  removed  into  this  court,  where  the  decree 
of  the  court  below  was  assigned  for  error. 

B.  Wood»,  for  complainant. — The  bond  required  by  the  Act 
of  Assembly  does  not  furnish  "  adequate  necurity^**  as  required  by 
the  fourth  section  of  the  seventh  article  of  the  constitution, 
because  it  provides  only  for  '^  such  damages  as  may  be  assessed 
under  the  provisions  of  the  act  to  which  this  is  a  supplementJ' 
The  act  thus  referred  to,  viz.,  of  May  6th  1832,  contains  no 
provision  for  the  assessment  of  damages  in  case  the  road  should 
be  found  unneee$9ary  by  the  jury  on  the  appeal,  before  whom 
the  necessity  or  usefulness  of  the  road  is  an  open  question. 

But  even  if  the  act  were  free  from  all  objections,  it  requires 
that  the  bond  shall  be  filed  with  the  petition,  which  was  not  done 
in  this  case. 

Penney  ^  Sterrett  contended  that  the  only  question  to  be  tried 
on  the  appeal  in  this  case,  was  the  amount  of  damages,  citing 
the  Act  of  April  20th  1858,  and  Horner  &  Roberts's  Case,  1 
Wright  333. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Strong,  J. — This  appeal  raises  the  question,  whether  under 
the  Lateral  Railroad  Act  of  1832,  and  its  supplement  of  April  20th 
1858,  the  determination  of  the  necessity  and  usefulness  of  the 
proposed  road,  is,  after  an  appeal  from  a  favourable  report  of 
viewers,  exclusively  for  the  court ;  or  whether  it  is  to  submitted 
to  the  appellate  jury  for  retrial.  In  Horner  &  Roberts*  Lateral 
Railroad,  1  Wright  333,  we  said  it  would  seem  that  all  which  can 
be  tried  by  the  jury  on  the  appeal  since  the  Supplementary  Act 
of  1858,  is  the  amount  of  damages.  After  reviewing  the  con- 
struction which  we  then  gave  to  the  statute,  we  are  convinced 
that  it  carries  out  the  legislative  intention,  and  is  the  only  one 
which  would  not  lead  to  absurdity.  The  course  of  legislation 
from  1832  to  the  present  day  evidences  that  the  policy  of  en- 
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couraging  lateral  railroads  has  been  growing  in  favour.  Even 
the  first  Act,  that  of  May  5th  1882,  while  it  allowed  an  appeal 
from  the  report  of  viewers,  did  not  require  that  those  viewers 
should  report  upon  the  necessity  of  the  road,  nor  did  it  expressly 
enact  that  the  appellate  jury  should  pass  upon  it.  This  court, 
however,  decided  in  Harvey  v,  Lloyd,  3  Barr  831,  as  well  as  in 
Hays  V,  Risher,  8  Casey  169,  that  on  the  trial  of  the  appeal  the 
jury  should  not  only  assess  the  damages  of  the  landowner,  but 
also  find  whether  the  proposed  road  was  necessary  and  useful  for 
public  or  private  purposes.  This  construction  of  the  law  made 
it  a  departure  from  the  legislative  usage  which  has  always  pre- 
vailed in  providing  for  appeals  from  reports  of  viewers  upon  the 
damages  caused  or  expected  to  be  caused  by  the  location  and 
construction  of  other  railroads.  In  such  cases  the  appellate  jury 
have  nothing  to  do  with  the  question  of  the  necessity  of  the  road. 
It  is  observable  also,  that  the  Act  of  May  5th  1832,  as  con- 
strued, worked  several  practical  inconveniences.  The  applicant 
for  a  lateral  railroad  was  compelled  to  await,  not  only  the  trial 
of  the  appeal,  but  also  the  result  of  a  writ  of  error  (which,  by  a 
supplementary  act,  was  allowed),  before  he  could  commence  the 
construction  of  the  road.  In  many  cases  also  there  was  imposed 
upon  him  the  burden  of  trying  repeatedly  the  question  whether 
the  proposed  road  was  necessary,  and  trying  it  before  different 
juries.  If  the  road  passed  through  lands  of  several  owners,  as 
tnany  appeals  might  be  taken  as  there  were  owners,  and  on  the 
trial  of  each  the  same  issue  be  presented.  Five  juries  might  find 
the  road  necessary,  and  a  sixth  find  against  it.  This  was  an 
anomaly  and  productive  of  no  good,  either  to  the  petitioner  for 
the  road,  or  to  the  landowners.  To  remove  some  of  these  evils, 
if  not  all,  the  Supplementary  Act  of  April  20th  1858  was  passed. 
It  obviously  intended  that  the  question,  whether  the  road  is 
necessary  or  not,  shall  no  longer  be  open  after  the  viewers  and 
the  court  have  passed  upon  it,  and  found  it  to  be  so.  It  expressly 
requires  the  viewers  to  report  in  writing  whether  the  road  asked 
for  is  necessary  for  public  or  private  use,  a  requirement  not 
found  in  the  Ac£  of  1832,  and  then,  if  the  court  concur  with  the 
viewers,  authorizes  the  "  opening,  constructing,  completing,  and 
using  the  road,"  notwithstanding  appeals  from  the  report  of 
viewers,  upon  the  applicants  giving  bond  to  pay  the  damages 
thereafter  to  be  assessed.  It  is  not  to  be  supposed  that  the 
legislature  meant  to  authorize  the  construction  and  use  of  the 
road  while  its  necessity  remained  undetermined.  Such  a  pro- 
vision could  have  benefited  nobody.  No  road  would  ever  be 
constructed  during  the  pendency  of  an  appeal,  if  the  appellate 
jury  might  find  it  unnecessary,  and  by  their  finding  defeat  all 
right  of  the  applicant  to  use  the  road,  and  make  his  expenditure 
in  its  construction  a  dead  loss. 
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And  it  may  be  inferred  that  the  court  and  not  the  jury  was 
designed  to  be  the  final  judge  of  the  necessity,  from  the  fact  that 
no  provision  is  made  for  the  assessment  of  damages,  in  case  the 
road  should  finally  be  defeated.  The  act  contemplates  no  defeat 
of  the  road  as  possible,  after  the  viewers  have  reported  it  neces- 
Bary,  and  the  court  concurring  in  their  opinion  have  approved 
the  petitioner's  bond.  We  hold,  therefore,  that  in  these  cases, 
the  necessity  of  the  road  asked  for  is  not  a  question  to  be  sub- 
mitted to  the  appellate  jury. 

It  follows  that  the  complainant  has  security  for  all  the  damages 
which  he  can  sustain,  and  that  the  answer  of  the  defendants,  to 
which  he  demurred,  was  a  full  defence  to  his  bill. 

Let  the  decree  of  the  District  Court,  dismissing  the 
bill  of  the  complainant,  be  afiirmed  with  costs. 


Boyd  et  al  versus  Negley. 

Lateral  Railroads, — Form  of  Petition  for^  as  to  Landoicners,  extent 
of  Right  claimed  ^and  Grades. — Necessity  for  ^  a  Question  for  the  Court, 
^^Amendment  of  Petition  allowed  after  an  Appeal  as  to  Damages, 

1.  In  proceedings  under  the  Lateral  Railroad  Acts,  it  is  not  essential, 
though  proper,  that  all  the  owners  of  Jand  over  which  the  proposed  railroad 
is  to  pass,  should  be  named  in  the  petition ;  and  if  a  mistake  be  made  as  to 
the  real  owner,  the  court  may  direct  the  damages  assessed  by  the  viewers  to 
be  paid  to  the  proper  party  on  proof  of  the  facts. 

2.  Where  one  was  named  as  a  reputed  joint  owner  of  a  tract  over  which 
the  railroad  was  located,  in  connection  with  the  real  owners,  when  she  was  not 
a  joint  owner  but  only  had  an  annuity  issuing  out  of  the  land  ;  and  her  name 
was  stricken  from  the  record  by  leave  of  the  court,  after  the  report  of  viewers 
and  before  the  final  assessment  of  damages,  it  is  not  a  fatal  defect  in  the 
i>etition  or  proceedings.  The  owners  of  the  land  were  named,  and  they  could 
show  that  the  proposed  road  was  unnecessary,  or  failing  in  that,  could  have 
their  damages  assessed,  which  was  all  they  were  entitled  to  under  the  law ; 
nor  were  they  compelled  to  appeal  in  order  to  prevent  her  participation  in  the 
damages,  for  the  assessment  was  not  an  adjudication  between  them,  and  if  it 
had  been,  it  is  no  ground  for  reversing  the  action  of  the  court  below,  where  the 
damages  had  been  assessed  for  the  rightful  owners :  nor  can  they  complain 
that  their  tenant  was  not  named  in  the  petition,  for  such  omission  was  not  a 
defect  therein. 

3.  It  is  not  a  valid  objection  to  the  petition,  that  it  represented  the  desire  of 
the  petitioner  to  make,  construct,  and  use  his  proposed  railroad  with  double  or 
single  track,  as  may  be  found  most  suitable  lor  carrying  his  coal,  or  coal  of 
other  parties  thereon  ;  for  the  law  not  only  authorizes  such  a  petition,  but  the 
owner  of  a  lateral  railroad  may  be  required  to  carry  the  coal  of  other  parties 
upon  it. 

4.  It  is  not  necefisary  that  the  grades  of  the  road  should  appear  in  the 
petition  or  on  the  plot. 

5.  If  the  petitioner  already  has  the  right  of  way  sought  by  another  route, 
that  fact  is  proper  evidence  to  submit  to  the  viewers  or  to  the  court  below  on  the 
fiuestion  of  the  necessity  of  the  road ;  but  it  has  nothing  to  do  with  the  ques- 
tion of  damages,  and  is  not  evidence  for  the  appellate  jury. 

6.  It  is  not  error  in  the  court  to  permit  the  petitioner,  pending  an  appeal 
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as  to  damages,  to  amend  his  petition,  so  as  to  include  other  ooal  lands 
purchased  since  the  commencement  of  proceedings,  as  the  amendmento  could 
not  change  or  affect  the  matter  in  controversy  between  the  parties. 

7.  Under  the  supplementary  Lateral  Railroad  Act  of  April  20th  1858,  the 
question  of  the  necessity  of  the  road  is  wholly  with  the  viewers  and  the  court; 
the  appellate  jury  can  only  pass  upon  the  question  of  damages. 

8.  Before  an  appeal  from  the  report  of  viewers  of  a  proposed  lateral  nul- 
road,  is  sent  to  an  appellate  jury  for  trial,  the  court  should  approve  or 
disapprove  the  finding  of  the  viewers  respecting  its  necessity ;  for  if  the  court 
does  not  concur  in  opinion  with  the  viewers,  there  is  nothing  to  be  tried. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  proceeding  under  the  Lateral  Railroad  Law  of  Penn- 
sylvania, in  which  an  issue  was  made  up,  by  direction  of  the 
court  below,  between  Felix  C.  Negley,  plaintiff,  and  James  Boyd, 
Mary  Martha  Boyd  his  wife,  and  William  P.  Baum,  defendants. 

The  material  facts  of  the  case  are  as  follows : 

On  the  14th  June  1860,  Negley  deposited  his  petition  for  a 
lateral  railroad,  with  a  map  of  the  road  attached,  in  the  pro- 
thonotary*s  office  for  inspection,  and  gave  notice  thereof  to  the 
parties,  and  that  he  would  present  the  same  to  the  court,  on  the 
30th  of  the  same  month,  for  the  appointment  of  viewers,  &c. 

June  30th  1860  the  parties  appeared  in  court,  when  the  peti- 
tion and  objections  thereto,  by  Boyd  and  wife  and  Baum,  were 
presented  and  argued,  and  petition  and  objections  admitted  to 
be  filed. 

July  10th  1860,  the  court,  "upon  consideration  thereof,  over- 
ruled the  objections  without  prejudice,**  and  appointed  viewers. 

On  the  8th  of  August  viewers  reported,  and  filed  their  report. 

August  24th  1860.  Exceptions  by  Boyd  and  wife,  and  Baum 
to  the  report,  as  also  exception  by  Messrs.  Woods  on  behalf  of 
William  Richey  were  filed. 

August  27th  1861.  Affidavits  of  Negley  and  William  J.  Stein 
were  filed,  setting  forth  that  the  said  William  Richey  had  to 
them,  and  in  their  presence,  respectively,  declared  that  he  had 
not  retained,  or  authorized  Messrs.  Woods  to  except  for  him; 
that  he  did  not  know  of  exceptions  being  filed  on  his  behalf; 
that  he  sustained  no  damage  ;  that  the  road  did  not  pass  through 
the  improved  land  occupied  by  him,  and  that  his  lease  expired 
on  the  1st  of  April  following. 

On  the  28th  August  1860  a  power  of  attorney  of  said  Richey 
to  Messrs.  Woods  was  filed,  bearing  date  the  day  preceding,  and 
ratifying  what  they  had  already  done  for  him ;  and  on  the  same 
day  Negley  appealed  from  the  report  of  the  viewers,  the  dam- 
ages assessed  being,  in  his  opinion,  excessive.  The  defendants 
below,  thereupon,  moved  the  court  to  quash  the  petition,  and  all 
subsequent  proceedings^  for  the  reasons  set  forth  in  their  original 
exceptions,  filed  June  30th9  which  motion  the  court  overruled 
pro  forma. 
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Same  day  Boyd  and  wife  and  Baum  appealed. 

On  the  15th  of  September,  the  first  supplemental  petition  of 
Negley  was  filed  for  leave  to  amend,  by  adding  "subsequently 
acquired  coal  lands/'  and  dropping  the  name  of  Mrs.  Peadon, 
as  a  party,  who,  it  appeared,  had  but  an  encumbrance  upon,  and 
not  an  estate  in  the  land  of  Boyd  and  wife.  This  amendment 
was  allowed. 

Same  day  a  bond  was  presented  by  Negley,  with  petition  for 
its  approval,  in  order  to  enable  him  to  proceed  to  construct  the 
road. 

September  29th.  A  second  supplemental  petition  of  Negley 
was  filed,  suggesting  additional  coal  purchases,  and  praying  an 
amendment  accordingly,  which  was  allowed. 

October  16th.  The  answer  of  Boyd  and  wife  to  Negley'a 
petition  for  approval  of  his  bond  was  filed. 

This  answer  set  forth :  1.  That  just  after  the  survey  Negley 
had  told  Boyd  that  he  would  build  the  road,  and  let  the  owners 
look  to  court  afterwards.  2.  That  he  had  accordingly  commenced 
work  before  the  court  had  taken  any  action  in  the  case,  com- 
mitting many  trespasses  on  the  land  of  exceptants,  and  com- 
pelling them  to  incur  the  expense  of  a  standing  police  force  for 
more  than  a  week.  3.  That  Negley  had  another  right  of  way  to 
connect  with  the  Allegheny  Valley  Railroad,  as  was  set  forth  in 
the  exceptions  to  his  petition,  which  furnished  all  necessary 
facilities  for  taking  out  his  coal.  4.  That  the  route  of  the  pro- 
posed lateral  road  had  not  been  examined  and  located  bv  com- 
petent engineers.  5.  That  its  construction  would  be  very  injurious 
to  their  lands,  destroy  their  market  value,  and  prevent  them 
from  being  sold  for  private  residences.  6.  That  the  viewers 
would  not  have  located  the  road  as  was  done,  if  they  had  sup- 
posed they  had  authority  to  alter  it.  7.  That  many  of  the 
signers  to  one  of  the  papers  filed,  which  had  no  proper  connection 
with  the  case,  were  not  owners  of  coal  or  land,  and  lived  some 
miles  away.  8.  That  by  his  appeal  Negley  has  deprived  himself 
of  the  right  of  giving  bond  and  constructing  the  road.  9.  That 
the  Act  of  April  20th  1858  is  unconstitutional  and  defective  in 
making  no  provision  for  the  payment  of  damages  done  by  build- 
ing the  road  pending  an  appeal  by  the  landowners,  in  which  the 
application  for  the  road  may  be  defeated.  And  10.  That  the 
court  had  already  refused  to  approve  of  the  bond  prior  to  the 
appeal. 

The  court  refused  to  approve  the  bond,  because  it  did  not  pro- 
vide for,  nor  protect  against  the  damages  which  might  accrue,  in 
case  the  petitioner  went  on  to  excavate  for  the  road,  and  the  pro- 
ceedings were  subsequently  set  aside  in  this  court,  or  his  right  to 
the  road  should  otherwise  fail.  Thereupon  Negley  renewed  his  ap- 
plication, and  presented  another  bond  or  bonds,  with  condition  for 
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the  payment  of  ttie  damages  in  any  event,  whether  he  should  be 
successful  eventually  in  his  application  for  the  road  or  not; 
which  second  bond  and  petition  for  approval  thereof  were  directed 
to  be  filed,  and  a  rule  granted  to  show  cause  why  the  prayer  of 
his  petition  should  not  be  granted,  and  bond  approved.  TAtt 
rule  is  still  pending  and  undisposed  of. 

December  31st  1860.  The  court  ordered  an  issue  to  be  made 
tip  in  the  following  form : 

F.  C.  Negley,  by  leave,  &c.,  avers  :— 

1.  That  he  is  the  owner  of  the  coal  land,  coal-mines,  and 
other  lands  mentioned  and  described  respectively  in  his  original 
petition,  in  this  case,  as  belonging  to  him. 

2.  That  he  is  the  owner  of  the  coal  lands  and  coal-mines 
mentioned  and  described  in  his  first  and  second  supplemental 
petitions,  filed  in  this  case,  as  belonging  to  him,  and  derived  by 
purchase  and  title  since  the  filing  of  his  original  petition. 

3.  That  the  railroad  mentioned  and  described,  and  set  forth 
in  his  said  original  petition,  4c.,  is  necessary  and  useful  for 
public  and  private  purposes,  which  was  the  usual  form  for  issues 
in  such  cases. 

By  order  of  the  court,  Boyd  and  wife  and  William  P.  Baum 
(renewing  their  exceptions  to  the  whole  proceedings,  and  espe- 
cially to  the  second  branch  of  the  issue)  filed  pleas  traversing 
said  averments.  On  the  2d  of  March  1861,  on  motion  of  plain- 
tiff's attorneys,  the  court  ordered  the  issue  to  be  amended  by 
striking  out  the  third  averment,  to  wit:  "That  the  railroad 
mentioned  and  described,  and  set  forth  in  his  said  original  peti- 
tion, &c.,  is  necessary  and  useful  for  public  and  private  purposes;" 
to  which  order  defendants  except.  May  20th  1861,  the  jury 
were  sworn,  and  the  parties  went  to  trial. 

On  the  trial,  bills  of  exception  were  sealed  to  the  admission  in 
evidence  of  titles  acquired  after  the  report  of  viewers,  of  titles 
held  by  petitioner  at  the  time  of  his  petition  for  lands  not 
embraced  in  said  petition,  and  titles  acquired  after  the  filing  of 
the  petition  for  coal  not  passed  on  by  the  viewers ;  the  rejection 
of  evidence  that  plaintiff  had  so  unnecessarily  located  his  rail- 
road as  to  use  all  the  practicable  and  available  ground  through 
defendants'  farm  to  the  Allegheny  Valley  Railroad  and  the 
river ;  that  there  were  thousands  of  acres  of  coal  in  the  neigh- 
bourhood, whose  only  outlet  to  the  said  railroad  and  river  is 
through  the  said  farm,  by  the  valley  of  Sandy  creek,  and  that 
said  outlet  was  very  valuable  to  the  defendants.  The  refusal  to 
admit  in  evidence  agreements  for  the  purpose  of  showing  what 
right  Boyd  and  wife  have  in  the  land,  and  what  right  the  plain- 
tiff has  in  the  road  now  there,  and  the  refusal  to  admit  the  evi- 
dence of  James  B.  Morgan  as  to  the  amount  Negley  paid  him 
for  the  old  right  of  way. 
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The  defendants'  counsel  requested  the  court  to  charge  the  jury 
as  follows,  to  wit : 

1.  If  the  jury  believe  from  the  evidence  that  the  natural 
outlet  for  the  Baum  coal  is  at  the  out-crop  along  and  around 
which  plaintiff  has  located  his  road,  and  that  in  consequence  of 
such  location  the  running  of  said  coal  will  be  attended  with 
increased  expense,  this  is  a  legitimate  subject  for  damages,  not- 
withstanding said  Baum  has  no  mines  yet  opened  at  said  point. 

The  court  (Williams,  A.  J.),  after  stating  the  main  facts  of 
the  case,  and  that  after  the  issues  had  been  formed,  they  were 
amended,  upon  the  authority  of  the  case  of  Horner  and  Roberts, 
by  striking  out  that  which  asserted  on  the  one  side  and  denied 
on  the  other ;  that  the  said  railroad  is  necessary  and  useful  for 
public  or  private  purposes,  so  that  under  the  issues  as  now 
formed,  but  two  questions  were  presented  for  the  determination 
of  the  jury,  viz. :  I.  Is  the  plaintiff  the  owner  of  the  coal  land, 
coal-mines,  &c.,  mentioned  and  described  in  the  original  and 
supplemental  petitions  as  belonging  to  him?  And  2.  What 
damage,  if  any,  will  be  sustained  by  the  defendants  respect* 
ively  by  the  opening,  constructing,  and  using  the  proposed  rail- 
road through  the  lands  respectively  belonging  to  the  defend* 
ants;  instructed  the  jury  that  the  defendants  had  no  reason 
to  complain  of  the  course  pursued  by  the  plaintiff  in  filing  the 
supplemental  petition ;  that  the  plaintiff,  under  the  agreement 
given  in  evidence;  had  shown  a  good  and  su£Scient  title  to 
the  coal  land,  coal-mines,  &c.,  mentioned  and  described  in  his 
original  and  supplemental  petitions — such  as  would  enable  him 
to  maintain  the  proceeding  under  the  provisions  of  the  act  re* 
lating  to  lateral  railroads,  and  its  supplements,  if  the  jury 
were  satisfied  that  the  parcel  of  coal  first  mentioned  and  described 
in  plaintiff's  first  supplemental  petition  is  the  same  as  that 
referred  to  and  described  in  the  agreement  between  Thomas 
Mellon  and  F.  C.  Negley.  That  the  defendants  do  not  question 
the  plaintiff's  right  to  either  of  the  said  mines  or  parcels  of  coal 
described  in  the  original  and  supplemental  petitions,  and  are 
entitled  to  the  market  value  of  the  land  appropriated  and  taken 
for  the  construction  of  plaintiff's  road,  with  all  actual  damage 
arising  from  the  manner  in  which  the  road  passes  through  their 
property,  and  affects  their  improvements.  That  the  risk  of  fire 
being  communicated  from  locomotives  to  any  building  now 
erected  or  that  may  be  erected  hereafter  on  their  land,  could 
not  be  taken  into  consideration  by  the  jury  in  estimating  the 
damages  sustained  by  the  defendants  arising  from  the  construe* 
tion  of  the  plaintiff's  railroad  over  their  land,  because  of  the 
uncertain  and  contingent  nature  of  such  damages.  Nor  the 
inconvenience  and  delay  occasioned  by  having  to  cross  the  said 
I'oad  in  going  from  one  part  of  their  land  to  another,  or  by  reason 
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of  the  obstraction  of  trains  passing  along  it.  Nor  that  the 
defendant,  Baum,  will  be  put  to  expense  and  inconvenience  when 
he  begins  to  work  his  unopened  mine  of  coal,  in  consequence  of 
the  construction  of  plaintiff's  road  along  the  brow  of  the  hill 
where  the  vein  of  coal  crops  out,  or  within  a  short  distance 
thereof.  That  the  damages  found  by  the  jurj  ought  to  be  suffi- 
cient to  compensate  the  defendants  for  all  the  actual  injury  that 
will  be  done  them  respectively  by  the  construction  and  use  of 
the  road,  but  they  ought  not  to  be  extravagant  or  unreasonable ; 
and  in  estimating  the  damages,  they  should  take  into  considera- 
tion the  advantages,  if  any,  which  may  be  derived  by  the  defend- 
ants respectively  as  owners  of  the  land  passed  through  by  the 
railroad,  and  make  due  allowance  therefor;  but  might  set  off 
against  this  the  risk  of  fire  to  buildings  from  locomotives,  and 
contingent  disadvantages  arising  from  the  inconveniences  that 
may  be  sustained  in  future,  in  case  of  some  possible  use  of  the 
property,  as  the  expense  and  inconvenience  to  which  the  owner 
of  unopened  mines  may  be  put  when  he  begins  to  work  them,  in 
consequence  of  the  construction  of  the  road  over  them,  or  in  close 
proximity  thereto,  or  the  inconvenience  and  delay  occasioned  by 
having  to  cross  said  road  in  going  from  one  part  of  defendant's 
land  to  another. 

The  point  submitted  by  the  counsel  for  William  P.  Baum  was 
negatived. 

Under  these  instructions  there  was  a  verdict  in  favour  of  the 
plaintiff,  and  damages  assessed  in  favour  of  Boyd  and  wife  for 
$330,  and  in  favour  of  William  P.  Baum  for  ^0,  on  which  judg- 
ment was  entered.  The  case  was  then  removed  into  this  court 
by  Boyd  and  wife  and  Baum,  where  a  number  of  errors  were 
assigned,  all  which  are  sufficiently  set  forth  in  the  opinion  of  this 
court. 

The  case  was  argued  by  iJ.  ^  S.  Woodi  for  Boyd  and  wife, 
and  by  Hamilton  ^  Ache%(m  for  William  P.  Baum,  plaintife  in 
error ;  and  by 

Marshall  ^  Brown^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  October  Slst  1861,  by 
Strong,  J. — No  less  than  fourteen  errors  have  been  assigned 
in  this  case,  not  one  of  which,  in  our  judgment,  has  any  exist- 
ence. It  is  urged  that  the  petition  was  so  defective  as  to  require 
the  court  to  refuse  to  order  a  view,  and  to  quash  the  entire  pro- 
ceeding even  after  the  viewers  had  reported.  The  first  alleged 
defect  in  the  petition  which  is  insisted  on,  is  that  Mary  Peadon 
is  named  as  a  reputed  joint  owner,  with  the  plaintiffs  in  error, 
of  one  of  the  tracts  over  which  the  proposed  railroad  was  located. 
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wben  in  truth  she  was  not  a  joint  owner.  We  are  unable  to  per- 
ceive that  this  was  any  sufficient  reason  for  refusing  the  view  or 
quashing  the  petition,  or  that  the  plaintiffs  in  error  could  in  any 
manner  have  been  injured  by  the  averment.  The  mistake  did 
not  appear  on  the  face  of  the  petition,  and  it  was,  therefore,  po 
reason  for  ^refusing  the  view.  Besides,  the  Act  of  Assembly 
does  not  in  terms  require  that  the  names  of  the  intervening  land- 
owners should  be  set  out  in  the  petition,  though  it  is  quite  proper 
that  they  should  be.  Notice  must  be  given  if  the  owners  are 
known  and  resident  in  the  Commonwealth,  yet  it  is  supposed 
they  may  be  unknown.  But  Boyd  and  wife  were  named  as  owners 
in  the  petition.  This  at  most  was  all  that  they  had  a  right  to 
ask.  It  gave  them  an  opportunity  to  show  that  the  proposed 
road  was  not  necessary,  and  failing  in  that,  to  hav^  their  dam- 
ages assessed,  and  Mary  Peadon's  name  was  stricken  from  the 
record,  by  leave  of  the  court,  after  the  report  of  viewers,  and 
before  the  final  assessment  of  damages.  There  is  nothing  in  the 
argument  that  in  consequence  of  a  joint  assessment  by  the  view- 
ers, the  plaintifis  in  error  were  compelled  to  appear,  in  order  to 
prevent  the  participation  of  Mary  Peadon.  The  assessment  was 
not  an  adjudication  between  them,  and  if  it  had  been,  it  would 
not  justify  us  in  reversing  the  action  of  the  court  now,  when  the 
damages  have  been  assessed  in  favour  of  the  rightful  owners. 

That  William  Richey,  the  alleged  tenant  of  Boyd  and  wife, 
was  not  named  in  the  petition  is  no  ground  of  complaint  by 
them,  and  he  cannot  be  hurt  by  a  proceeding  to  which  he  was 
not  a  party. 

Another  objection  to  the  petition  is,  that  it  represented  a 
desire  of  the  petitioner  to  make,  construct,  and  use  his  proposed 
railroad  with  double  or  single  track,  as  may  be  found  most  suit- 
able for  the  purpose  of  carrying  his  coal  or  coal  of  other  parties 
thereon.  It  is  said  the  law  authorizes  no  such  petition.  But  it 
does.  The  owner  of  a  lateral  railroad  is  required  to  carry  the 
coal  of  other  parties  thereon.  The  lateral  railroad  provided  for 
in  the  Act  of  Assembly,  is  one  upon  which  not  only  the  coal  of. 
the  petitioner,  but  that  of  other  parties,  may  be  carried. 

Again:  it  is  insisted  that  the  petition  does  not  set  out  the 
grades  of  the  proposed  road.  It  is  a  sufficient  answer  to  this  to 
say  that  the  law  does  not  require  such  a  description :  Hays  v. 
Eisher,  8  Casey  174. 

Yet  another  objection  is  urged.  It  is,  that  the  petitioner  had 
a  right  of  way  to  the  Allegheny  river,  with  a  right  to  connect 
with  the  Allegheny  Valley  Railroad,  upon  abandoning  his  wharf 
on  the  river.  This  was,  however,  no  reason  for  denying  a  view, 
or  quashing  the  report  of  viewers  and  the  petition.  It  may  have 
had  some  bearing  upon  the  question  whether  the  proposed  road 
was  necessary — nothing  more — but  that  was  a  question  for  the 
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viewers,  and  afterwards  for  the  discretion  of  the  court.     It  was 
not  necessarily  fatal  to  the  petitioner's  claim  for  a  road. 

The  3d,  4th,  and  5th  assignments  are,  that  the  court  allowed 
amendments  to  the  petition  after  the  report  of  viewers  had  been 
made,  averring  additional  purchases  of  coal  lands  by  the  appli- 
cant, upon  the  line  of  the  proposed  road,  and  adjoining  his  lands 
first  described.  How  the  plaintiffs  in  error  were  injured  by  these 
amendments  has  not  been  made  plain  to  us.  The  petitioner  had 
a  case  without  them,  according  to  his  showing,  and  in  no  respect 
can  they  be  said  to  have  changed  the  matter  in  controversy  be- 
tween the  parties. 

The  6th  and  7th  assignments  are  disposed  of  by  what  we  said 
in  Horner  &  Roberts's  Lateral  Railroad,  1  Wright  333,  and  in 
Brown  v.  Peterson,  decided  at  this  term.  The  court  was  right  in 
refusing  to  submit  to  the  jury  the  necessity  of  the  proposed 
road. 

The  8th  assignment  is  shown  to  be  without  merit,  by  what  we 
have  said  respecting  the  4th  and  5th. 

The  9th,  10th,  and  11th  have  not  been  pressed  in  the  argu- 
ment, and  they  are  not  sustained.  The  testimony  offered  and 
rejected  was  wholly  irrelevant  to  the  issues  before  the  jury. 

The  12th  and  13th  are  also  not  sustained.  The  charge  of  the 
court  was  in  entire  accordance  with  the  doctrine  of  Searle  v. 
The  Lackawanna  and  Bloomsburg  Railroad  Company,  9  Casey  67. 

No  attempt  has  been  made  to  vindicate  the  remaining  assign- 
ment of  error,  and  none  could  be  with  success.  The  judgment 
is,  therefore,  to  be  affirmed. 

We  deem  it  proper  to  remark,  though  not  required  to  do  so 
by  any  of  the  assignments  of  error,  that  before  an  appeal  from 
the  report  of  viewers  of  a  proposed  lateral  railroad,  be  sent 
to  an  appellate  jury  for  trial,  the  court  should  approve  or  disap- 
prove the  finding  of  the  viewers  respecting  its  necessity.  There 
is  nothing  to  be  tried,  if  the  court^does  not  concur  in  opinion 
with  the  viewers.  In  the  present  case,  sending  the  issues  to  a 
jury,  and  entering  judgment  upon  their  verdict,  was  perhaps  in 
effect  a  decision  that  in  the  opinion  of  the  court  the  road  was 
necessary,  but  we  think  it  better  that  the  action  of  the  court 
upon  that  subject  should  directly  appear. 

Judgment  affirmed^ 
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Totten's  Appeal. 

Matter  in  Chancery. — Allowance  of  Fees  hy  the  Court  hehw^  not  the 
Subject  of  Appeal  to  Supreme  Court, 

1.  On  bill  and  answer,  a  master  in  chancery  was  appointed  to  take  an 
aooonnt  between  the  parties,  who,  after  many  meetings  before  the  master, 
amicably  arranged  their  differences  and  discontinued  the  proceedings  in 
equity,  before  the  filing  of  the  report,  which  was  accordingly  returned  with 
the  testimony  but  without  an  account.  The  fees  charged  by  the  master  being 
excepted  to,  the  court,  after  argument,  confirmed  Uie  report,  and  ordered 
them  to  be  paid  on  or  before  a  given  time  bv  the  complainant,  who  appealed 
from  that  aecree :  Hdd,  that  the  court  below  were  the  best  judges  of  the 
amount  due  the  master  under  the  circumstances,  and  that  where  it  appeared 
that  the  master  had  much  labour  and  trouble  in  investigating  the  affairs  of 
the  parties,  the  order  of  the  court  below  would  not  be  interfered  with, 
eTen  if  it  were  such  a  final  decree  as  is  the  subject  of  an  appeal  to  the 
Supreme  Court. 

i.  Irregularities  in  the  appointment  of  the  master,  in  not  revoking  his 
appointment  and  substituting  an  examiner  in  his  stead,  in  the  orders  of  the 
court  and  proceedings  under  them,  &c.,  cannot  be  objected  to  by  the  party, 
at  whose  instance  the  appointment  and  subsequent  orders  were  made. 

Appeal  from  the  decree  of  the  District  Court  of  Allegheny 
county.     In  Equity. 

This  was  an  appeal  from  the  decree  of  the  court  below,  taxing 
and  allowing  Thomas  H.  Baird  the  sum  of  $400,  fees  as  Master 
in  Chancery  for  services  rendered  in  the  case  of  Eliza  C.  Totten 
against  Leland  R.  McAboy. 

The  case  was  this : — After  the  bill  and  answer,  with  supple- 
mental answers,  exceptions,  and  replication,  had  been  filed  in  the 
principal  case,  on  motion  of  the  complainant's  counsel,  Mr.  Baird 
was,  on  the  19th  of  May  1860,  appointed  master  to  take  an 
account  between  the  parties,  and  was  also,  for  this  purpose, 
armed  with  a  commission  to  take  testimony,  &c.  His  first  notice 
was  issued  to  the  parties  on  May  30th  1860,  and  the  first  meet- 
ing held  on  the  12th  of  June  following.  Between  that  time  and 
the  date  of  the  supplementary  order  several  meetings  were  held, 
and  various  questions  heard  and  decided  by  the  master.  In 
August  an  application  was  made  by  defendant's  solicitor  to 
revoke  the  appointment  of  the  master,  which  was  refused  by  the 
court,  and  the  master  authorized  to  take  testimony  and  return 
it  to  court,  with  his  opinion  thereon.  Under  these  orders  a  large 
amount  of  labour  was  performed  by  the  master  until  June  29th 
1861,  when  the  suit  was  settled,  withdrawn,  and  discontinued. 

The  master  thereupon  reported  these  facts  to  the  court,  asking 
to  be  discharged  from  the  further  consideration  of  the  case,  and 
that  his  reasonable  fees  for  services  (viz.  {400)  rendered  by  order 
of  the  court,  be  paid  to  him. 

To  this  report  exceptions  were  filed  by  both  parties  to  the 
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ciTect,  that  as  the  examiner  and  master  had  not  finished  taking 
testimony  as  examiner  when  the  proceedings  were  discon- 
tinued, he  was  only  entitled  to  examiner's  fees,  under  the  rule 
of  court,  and  that  the  fee  claimed  was  too  great,  and  should  not 
be  taxed  at  the  amount  claimed.  The  court  on  hearing  confirmed 
the  report,  and  ordered  and  decreed  that  the  complainant  pay  the 
master's  fees  on  or  before  the  10th  of  September  1861 ;  from 
which  decree  Mrs.  Totten  appealed. 

It.  and  S.  Woodif  for  appellant. 

T^omai  B,  Baird  and  D.  Meedj  for  appellee. 

The  opinion  of  the  court  was  delivered,  October  Slst  1861,  by 

Read,  J. — The  whole  question  in  dispute  is  the  amount  of  fees 
ordered  to  be  paid  by  the  appellant,  the  complainant  below,  to 
the  master,  who  was  appointed  on  the  19th  May  1860,  and  whose 
active  duties  ceased  on  the  29th  June  1861,  when,  by  an  amica- 
ble arrangement  between  the  parties,  the  suit  was  finally  discon- 
tinued, or  rather  the  bill  was  dismissed.  This,  of  course,  could 
not  be  done  without  the  express  or  implied  leave  of  the  court, 
and  the  payment  of  the  costs  of  the  master.  On  the  2d  July 
the  master  made  his  report,  stating  this  fact  and  the  amount  of 
his  fees,  and  on  the  same  day  this  report  was  filed.  On  the  16th 
August  exceptions  to  the  fees  as  master  were  filed  by  both 
plaintiff  and  defendant,  and  on  the  17th  August  the  report  of 
the  master  was  confirmed,  and  the  complainant  ordered  to  pay 
the  fees  of  the  master ;  and  on  the  Slst  August  it  was  ordered 
and  decreed  that  the  complainant  pay  to  the  master  his  fees,  on 
or  before  the  16th  September,  and  from  this  decree  the  com- 
plainant appealed. 

The  appellant  complains  of  irregularities  in  the  proceedings, 
and  in  the  appointment  of  the  master,  and  in  the  non-revocation 
of  his  appointment,  and  the  substitution  of  an  examiner  of  the 
order  of  11th  August,  and  the  proceedings  under  it ;  of  the 
master's  decision  to  close  the  testimony  on  short  notice ;  of  the 
motion  of  the  defendant's  solicitor,  on  27th  April  1861,  not  being 
granted,  and  of  the  order  of  the  20th  June,  contrary  to  the 
defendant's  objection,  who  claimed  three  months'  delay,  directing 
the  master  to  delay  proceeding  to  prepare  his  report  for  thirty 
days,  and  in  the  mean  time  to  take  such  testimony  as  may  be 
produced  by  the  parties.  When  the  truth  is,  that  they  were  all 
done,  at  the  instance  of  the  appellant,  sometimes  on  the  motion, 
and  always  through  the  active  interposition  of  her  counsel. 

It  is  sufficient  for  us  that  Mr.  Baird  was  appointed  master, 
and  not  examiner,  and  throughout  acted  as  master,  and  was 
entitled  to  fees  as  master. 
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'  The  court  below  were  of  course  the  best  judges  of  the  amount ; 
and  it  would  appear  from  the  statement  of  Mr.  Baird  that  he 
had  great  labour  and  trouble,  and  the  result  of  his  investigations 
and  calculations,  and  his  decisions  during  the  course  of  his 
numerous  meetings  show  their  value  to  both  the  appellant  and 
appellee ;  for,  nine  days  after  the  last  order  of  the  20th  June 
1861,  the  parties  came  to  an  amicable  arrangement,  no  doubt 
based  on  the  work  of  the  master,  and  discontinued  the  suit. 
.  Believing,  therefore,  that  the  court  below  were  the  best  judgt» 
of  the  quantum  of  fees  due  to  the  master,  under  the  circum- 
stances, we  do  not  feel  induced  to  interfere  with  their  order, 
supposing  it  to  be  such  a  final  decree  as  is  the  subject  of  an 
iq)peal  to  this  court. 

Appeal  dismissed  at  the  costs  of  the  appellant. 


Miller  and  Wife's  Appeal. 

Distribution  of  InUztat^s  Real  Estate  to  Nephews  and  Nieces  under  Acts 
of\%ZZ  and  1835. — Rule  as  to  Distribution  per  stirpes  and  per  capita. 

1.  Under  the  Act  of  8th  April  1833,  sections  4th  and  14th,  nephews  and 
nieces,  when  the  heirs  at  law  of  a  deceased  uncle,  take  in  the  distribution  of 
bis  estate  per  capita  and  not  per  stirpes. 

2.  One  died  intestate,  without  issue,  leaving  as  his  heirs  at  law  the 
children  of  his  three  deceased  brothers,  one  leaving  one  child,  another  four 
children,  and  the  third  nine,  fourteen  in  all,  a  majority  of  whom  petitioned 
the  Orphans'  Court  to  award  an  inquest  to  make  partition  of  his  real  estate, 
into  as  many  |)urparts  as  there  were  children,  on  the  ground  that  they  took 
per  capita,  which  mode  of  partition  being  decreed,  an  inquest  was  held  and 
partition  made  into  fourteen  purparts.  Judgment  being  entered  thereon,  on 
appeal  by  the  only  child  of  one  of  the  brothers  of  intestate,  who  claimed  parti- 
tion per  stirpes  and  thereunder  one-third  part  of  the  estate,  it  was  held:  that, 
as  in  the  case  of  grandchildren  in  lineal  descent,  nephews  and  nieces  among 
collaterals,  when  heirs  at  law,  were  entitled  to  take  in  equal  shares  per  capita, 

3.  Article  2d  of  section  4th  of  the  Act  of  8th  April  1833,  is  not  repealed  by 
the  2d  section  of  the  Act  27th  April  1855,  providing  that  collaterals  Rhall  take 
by  representation  ;  for  that  section  in  the  Act  of  1855,  is  but  an  extension  (»f 
article  4th  section  2d  of  the  Act  of  1833,  to  the  case  of  collaterals,  and  as  the 
first  did  not  affect  grandchildren,  so  the  second  does  not  touch  the  case  of 
nephews  and  nieces,  nor  does  it  repeal  the  8th  section  of  the  Act  of  1833, 
except  pro  tanto. 

4.  It  seems,  that  the  rule  is,  that  when  all  the  heirs  are  in  equal  degree 
of  consanguinity  to  the  decedent,  they  take  per  capita;  but  when  they  stand 
in  different  degrees,  then  the  more  remote  take  by  representation. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county. 

This  was  an  appeal  by  Mary  W.  Miller  and  her  husband,  John 
F.  Miller,  from  the  decree  of  the  Orphans*  Court,  confirming  the 
partition  made  of  the  real  estate  of  William  Chess,  deceased/ 

William  Chess  died  in  the  year  1856  intestate,  without  issue^ 


Digitized  by 


Google 


888  SUPREME  COURT  [PUUlyiirgh 

[Miller's  Appeal.] 

and  seised  of  the  property  of  which  partition  is  sought  to  be 
made.  He  had  three  brothers,  Andrew  B.  Chess,  Robert  Chess, 
and  John  Chess,  all  of  whom  died  in  the  lifetime  of  the  intestate, 
leaving  lawful  issue  their  heirs  at  law,  to  wit :  Andrew  B,  Cheu 
died  leaving  issue  one  child,  Mary  W.,  intermarried  with  John 
F.  Miller.  Robert  Chess  left  issue  four  children,  to  wit :  John  W, 
Chess,  Henry  Chess,  Eliza  Chess  intermarried  with  George 
Nicholson,  and  Lydia  Ann  intermarried  with  John  B.  Herron. 
John  Chess,  the  third  brother,  died,  leaving  as  his  survivors, 
Moses  Chess,  William  Chess,  John  Chess,  Goodman  Y.  C.  Chess, 
Eliza  Poster,  Jane  intermarried  with  William  Frew,  Mary  Ann 
Chess,  Nancy  Chess,  and  Finley  Chess. 

On  the  22d  day  of  October  1859,  Goodman  Y.  C.  Chess,  by 
William  Frew,  his  guardian,  J.  G.  Mclntire,  vendee  of  John 
Chess,  one  of  the  heirs  of  John  Chess,  deceased,  John  W.  Chess, 
Moses  Choss,  William  Chess,  Elizabeth  Chess,  Mary  Ann  Chess, 
William  Frew,  and  Jane  Frew  his  wife,  filed  their  petition  in 
the  Orphans*  Court  of  Allegheny  county,  praying  the  court  to 
award  an  inquest  to  make  partition  of  the  real  estate  into  as 
many  purparts  as  there  are  children  of  the  respective  brothers, 
alleging  that  the  heirs  at  law  are  entitled  to  take  per  capita ; 
and  on  the  same  day  the  court  granted  the  prayer  of  the  peti- 
tioners and  awarded  an  inquest  to  make  partition  of  the  real 
estate. 

On  the  29th  day  of  October  1859,  Mary  W.  Miller  and  John 
F.  Miller,  her  husband,  duly  presented  their  petition  to  the  Or- 
phans* Court,  praying  that  partition  might  be  made  by  which 
the  said  nephews  and  nieces  should  take  per  stirpes  and  not  per 
capita  ;  that  she,  the  said  Mary,  was  entitled  to  the  same  portion 
of  the  said  property  as  if  her  father  had  been  living  at  the  death 
of  the  intestate. 

The  petition  of  Mary  W.  Miller  and  her  husband,  John  F. 
Miller,  was  refused  by  the  Orphans*  Court,  and  exception  was 
taken  to  this  ruling.  The  court  decreed  a  partition  by  which 
each  of  the  parties  are  entitled  to  take  an  equal  share  in  the 
estate  of  the  said  William  Chess,  deceased.  Inquest  was  held 
and  partition  was  made,  in  conformity  to  the  prayer  of  the 
original  petitioners,  and  the  estate  was  divided  into  fourteen 
purparts. 

Judgment  was  entered  by  the  court  (Mbllon,  J.)  on  the  return 
of  the  inquisition  confirming  the  same,  subject  to  the  exception 
already  taken,  from  which  judgment  this  appeal  was  taken  to 
the  Supreme  Court. 

C.  Shaler  and  J.  T.  Cochran,  for  appellants,  contended  that 
the  heirs  at  law  in  this  case,  took  by  representation ;  that  as  by 
the  4th  and  8th  sections  of  the  Act  of  April  8th  1833,  represen- 
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tation  amongst  collaterals  is  prohibited  "after  brothers*  and 
sisters'  children,"  it  follows,  that  in  such  cases  it  is  admitted,  and 
that  there  is  nothing  in  the  fourteenth  or  any  other  section  of  the 
Act  of  1833,  which  contradicted  this  rule  of  distribution ;  that  it 
did  not  follow,  because  under  this  section  heirs  are  to  hold  real 
estate  as  '^  tenants  in  common/'  that  they  must  necessarily  hold 
in  equal  proportions. 

If  it  be  held,  that  under  the  Act  of  1838,  where  there  is  only 
one  class  of  heirs  standing  in  the  same  degree  of  consanguinity 
to  the  intestate,  they  shall  take  equally,  we  submit  that  the  14tn 
section  of  the  Act  of  April  8th  1833  is  repealed  by  the  2d  sec- 
tion of  the  Act  of  27th  April  1855,  which  provides  that  grand- 
children of  brothers  and  sisters  shall  take  per  stirpes,  and  if  so, 
the  nephews  and  nieces  of  this  intestate  take  by  representation. 
The  Act  of  1855  does  not  permit  those  to  inherit  who  were 
unable  to  take  prior  to  its  passage.  It  does  not  say  wfio  shall 
take,  but  haw  they  shall  take.  By  the  Act  of  1833,  grand- 
children of  deceased  brothers  and  sisters  were  entitled  to  inherit 
per  eapita^  when  they  were  the  nearest  of  kin  to  the  decedent. 
By  the  Act  of  1855  they  take  per  stirpes.  If  the  Act  of  1855 
contemplated  a  division  by  representation  among  the  grand- 
children of  a  deceased  brother  and  the  children  of  a  deceased 
uncle,  where  an  intestate  leaves  some  of  each  of  these  classes, 
and  no  other  heirs,  the  principle  here  contended  for  still  governs, 
because  they  both  stand  in  the  same  degree  of  consanguinity  to 
the  intestate ;  and  again,  if  the  Act  of  1855  allows  representation 
among  the  children  of  an  intestate's  nephews  and  nieces  as  a 
class,  why  should  not  nephews  and  nieces  as  a  class  take  by 
representation  also  ? 

B.  ^  S.  Woodsj  with  whom  was  0.  Hashrouch^  for  appellees, 
insisted  that  article  2d  of  the  14th  section  of  the  Act  of  1833, 
was  not  repealed  nor  altered  by  the  Act  of  27th  April  1855, 
which  only  provided  for  the  distribution  among  those  standing  in 
diflferent  degrees  of  consanguinity  to  the  intestate,  by  permitting 
the  children  of  deceased  nephews  and  nieces  to  inherit  with 
nephews  and  nieces. 

The  opinion  of  the  court  was  delivered,  November  4th  1861,  by 
Read,  J. — William  Chess  died  intestate  and  without  issue, 
leaving  as  his  heirs  at  law  the  children  of  his  three  brothers,  who 
had  died  before  him.  One  brother  left  one  child,  the  present 
appellant;  another  brother  four  children;  and  the  third  brother 
nine  children,  making  fourteen  nephews  and  nieces  of  the  dece- 
dent, and  the  appellant  contends  that  they  take  per  stirpes  and 
not  per  capita^  which  would  give  her  one-third  of  the  property 
which  was  the  subject  of  the  partition. 
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By  the  2d  article  of  the  2d  section  of  the  Act  of  8th  April 
1833,  if  the  intestate  shall  leave  grandchildren  but  no  child  or 
other  descendant  being  the  issue  of  a  deceased  grandchild,  the 
estate  shall  descend  to  and  be  distributed  among  such  grand- 
children. By  the  2d  article  of  the  4th  section,  if  the  intestate 
shall  leave  neither  brother  nor  sister  of  the  whole  blood,  but 
nephews  or  nieces,  being  the  childien  of  such  deceased  brother 
or  sister,  the  real  estate  shall  descend  to  and  vest  in  such 
nephews  and  nieces. 

The  revisers,  in  their  remarks  on  the  4th  section,  say,  "  the 
only  alteration  of  the  present  law  will  be  found  in  the  2d  article, 
which  gives  to  nephews  and  nieces  where  such  only  are  living, 
an  equal  share  of  the  estate,  instead  of  dividing  the  estate  among 
them  as  at  present,  according  to  the  stocks.  Thus,  if  an  intes- 
tate die  without  nearer  relations  than  the  children  of  his  deceased 
brothers,  they  will  not  take  equally  under  the  existing  law,  but 
the  children  of  one  brother  will  take  one  share  between  them ; 
the  children  of  the  next  brother  another  share,  and  so  on,  thus 
producing  sometimes  great,  and  we  think,  unnecessary  inequality. 
The  rule  is  different  with  respect  to  grandchildren,  and  it  appears 
to  us  desirable  that  the  law  should  be  uniform  and  harmonious 
in  this  as  well  as  in  other  respects." 

It  is  provided  by  the  8th  section,  that  there  shall  be  no  repre- 
sentation admitted  amongst  collaterals  after  brothers'  and  sisters' 
children.  The  revisers  point  out  the  reasons  why  they  have 
restored  a  provision  which  formed  a  part  of  the  Act  of  1705,  and 
continued  to  govern  the  distribution  of  estates  until  the  Act  of 
1794,  from  which  it  was  omitted,  but  whether  through  inadver- 
tence or  design  they  had  not  the  means  of  ascertaining.  I  have, 
in  the  course  of  my  practice,  experienced  the  very  diflSculties 
pointed  out  by  the  revisers,  in  tracing  out  remote  collateral 
kindred  under  the  Act  of  1794. 

Under  the  Act  of  1833,  deliberately  altering  the  old  law  and 
placing  nephews  and  nieces  on  the  same  footing  as  grandchildren, 
it  is  clear  that  the  parties  to  this  partition  took  per  capita. 

It  is,  however,  urged  very  strenuously  that  the  2d  article  of 
the  4th  section  is  repealed  by  the  2d  section  of  an  act  "to 
amend  certain  defects  of  the  law  for  the  more  just  and  safe 
transmission  and  secure  enjoyment  of  real  and  personal  estate,'* 
passed  27th  April  1855  (P.  L.  368),  by  which  it  is  enacted 
^'  that  among  collaterals,  when  by  existing  laws  entitled  to  in- 
herit, the  real  and  personal  estate  shall  descend  and  be  dis- 
tributed among  the  grandchildren  of  brothers  and  sisters,  and 
the  children  of  uncles  and  aunts  by  representation,  such  descend- 
ants taking  equally  among  them  such  share  as  their  parent- 
would  have  taken  if  living.*'  This  is  but  in  fact  an  extension 
of  article  4th,  &c.,  of  section  2,  to  the  case  of  collaterals,  and  as 
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the  first  did  not  affect  grandchildren,  so  the  second  does  not 
touch  the  case  of  nephews  and  nieces,  nor  docs  it  repeal  the  8th 
section,  except  pro  tantOy  and  therefore  nephews  and  nieces  still 
remain  in  the  same  position  as  grandchildren,  and  take  per 
capita  and  not  per  %ttrpe%. 

The  court  below  were  therefore  richt  in  deciding  that  Mrs. 
Miller  took  only  a  fourteenth  part  and  not  a  third  of  the  estate 
of  the  decedent. 

Appeal  dismissed  at  the  costs  of  the  appellant. 


Maguire  for  the  use  of  Kane  versus  Howard. 

Defence  to  Action  on  Bond. —  Condition  binding  on  Obligee  after  accept' 
ance. — Performance  of  Condituni. — Apportionment  of  Damages  for 
Breach  of  same  Condition  on  several  Bonds. 

1.  The  owners  of  coal  land  on  which  was  a  dwelling-hoase  and  well  of  water, 
having  sold  the  coal,  afterwards  sold  the  land  to  another,  who  stipulated  in 
two  of  his  honds  given  with  a  mortgage,  to  secure  payment  of  balance  of 
purchase-mone^ ;  that  they  were  "  bound  for  the  sinking  of  a  well  below  the 
coal  or  otherwise,  to  obtain  water  for  family  purposes,  provided  the  same  be 
necessary  by  reason  of  failure  of  water  in  the  well  then  dug,  within  two 
years,  &o"  The  well  failed  within  that  time  in  consequence  of  the  mining 
of  the  coal,  but  the  grantors  of  the  land,  obligees  in  tlie  bond,  did  not 
make  it  deeper,  or  dxff  another  well.  One  bond  was  paid,  but  the  other 
being  assigned  and  suit  brought,  on  the  trial  the  defendant  set  up  in  defence 
the  failure  of  the  water,  and  that  he  had  expended  a  greater  amount  in 
sinking  the  well:  held,  that  he  was  discharged  from  the  payment  of  the 
bond. 

2.  After  acceptance  of  the  bond  by  the  vendors,  the  condition  therein 
amounted  to  a  guarantee  on  their  part  that  the  well  of  water  on  the  land 
should  not  fail  the  vendee;  and,  the  well  failing  from  whatever  cause,  the 
vendors  or  their  assignee  cannot  enforce  the  bond  against  the  vendee,  though 
he  bought  with  knowledge  of  the  previous  grant  of  the  coal,  for  the  grantors 
also  knew  of  the  granting  of  the  coal  right,  and  that  mining  the  coal  under  it 
was  liable  to  destroy  the  well. 

3.  WJiere  the  assignee  of  the  bond,  after  suit  brought,  offered  to  dig  a  well 
on  the  farm  of  defendant  "for  family  purposes,"  at  the  *' outcrop  of  the  coal," 
a  point  several  hundred  feet  from  and  much  lower  than  the  house  and  old  well, 
the  water  fn)m  which,  if  dug,  could  not  be  used  for  family  purposes,  the  offer 
would  not  be  a  compliance  with  the  condition  of  the  bond,  and  the  instruction 
of  the  court  to  the  jury  to  that  effect,  if  they  found  the  facts,  was  not  error. 

4.  The  damage  sustained  by  the  plaintiff,  though  provided  against  in  two 
bonds,  could  not  be  apportioned  or  divided  equally  between  them,  so  that,  if 
the  defence  were  mode  good,  but  one-half  of  the  damages  could  be  set  off 
against  the  last  unpaid  bond :  if  all  but  one  were  paid,  the  right  of  set-off 
against  that  one  was  all  the  more  equitable. 

Ebror  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  debt  on  one  of  several  bonds,  dated 
August  5th  1854,  secured  by  mortgage,  which  were  given  by 
William  J.  Howard,  Jr.,  to  W.  A.  &  J.  C.  Maguire,  for  the  pur- 
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chase-money  of  a  tract  of  land  in  said  county,  which  bond, 
after  the  usual  recital  in  the  condition,  contained  the  following 
clause : — "  This  bond  being  bound  for  the  sinking  of  a  well 
below  the  coal  or  otherwise,  to  obtain  water  permanently  for  all 
family  purposes,  provided  the  same  be  necessary,  by  reason  of 
a  failure  of  water  in  the  well  now  dug,  within  two  years,  said 
well  to  be  dug  upon  the  tract  purchased  by  said  Howard  from 
said  Maguire."  Two  of  the  bonds  were  paid  at  maturity,  the 
last  on  falling  due,  and  the  subject  of  this  suit,  was  assigned 
May  80th  1866,  to  Henry  Kane,  for  whose  use  this  suit  was 
brought. 

The  coal  under  the  surface  of  this  land  had  been  previously 
sold  by  the  Messrs.  Maguire  to  other  parties,  and  the  condition 
above  mentioned  was  inserted  in  the  bonds  as  a  guarantee  to  the 
purchaser  for  the  permanency  of  a  well  which  had  been  sunk 
on  the  property,  and  which  was  liable  to  be  drained  by  the 
mining  of  the  coal  beneath  it. 

The  well  failed,  and  became  dry  in  the  autumn  of  1854,  of 
which  the  plaintiffs  had  notice,  but  made  no  attempt  to  dig  it 
deeper,  or  to  make  a  new  one. 

This  suit  was  brought  August  13th  1858,  and  referred  to  arbi- 
trators, who  awarded  in  favour  of  the  plaintiff  the  sum  of  $376.75, 
on  the  10th  of  November  1858. 

Some  time  in  October  1859,  the  defendant  served  a  notice  on 
plaintiff,  requiring  him  to  dig  the  well  stipulated  for  in  the  bond, 
and  on  the  26th  of  November  1859  the  following  paper  was  de- 
livered by  the  plaintiff  to  the  defendant : — 

"  Pittsburgh,  November  26th  1859. 
"  I  will  agree  to  dig  a  well  on  Mr.  W.  J.  Howard's  place — the 
place  which  he  bought  from  W.  A.  &  J.  C.  Maguire — for  ?75, 
at  the  outcrop  of  the  coal,  and  will  guaranty  said  well  for  two 
years  for  all  family  purposes. 

"  Henry  Kane." 

On  the  trial  it  was  proved  that  this  outcrop  was  so  far  from 
the  house  and  the  old  well  as  to  be  of  little  or  no  value,  and  also 
that  the  defendant  had  expended  a  sum  greater  than  the  amount 
of  the  bond  in  sinking  the  well  below  the  coal  strata,  and  that 
it  was  not  yet  completed. 

The  counsel  for  plaintiff  requested  the  court  to  charge  the  jury : 

1.  That  the  defendant  having  purchased  the  surface  of  the 
land,  and  with  the  full  knowledge  that  the  coal  underneath  the 
well  was  owned  by  other  parties,  who  had  right  to  dig  the  same, 
and  the  failure  of  the  water  having  been  occasioned  by  the  dig- 
ging out  of  the  coal,  the  defendant  cannot  avail  himself  of  that 
as  a  defence  in  this  action. 

2.  That  the  provision  in  the  bond  conditioned  for  sinking  a 
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well,  in  case  of  failure  of  the  water  in  the  one  then  on  the  pre- 
mises, in  the  absence  of  any  proof  other  than  the  bond  itself, 
must  be  taken  as  a  guarantee  by  the  plaintiffs,  against  failure  of 
the  water  by  ordinary  and  natural  means,  and  not  as  against  the 
acts  of  third  parties,  who  had  a  prior  right  to  the  defendant,  of 
mining  and  digging  beneath  the  surface  of  the  land. 

3.  That  the  plaintiff  having  tendered  performance  of  the  con- 
dition of  the  bond,  and  the  defendant  not  accepting  the  same, 
or  notifying  plaintiff  of  his  desire  to  have  a  well  aug,  until  a 
year  after  suit  brought,  and  trial  before  arbitrators,  plaintiff  is 
entitled  to  recover  the  full  amount  of  the  bond  and  interest. 

4.  That  the  notice  served  on  the  26th  November  1859  on  de- 
fendant's attorney  was  sufficient,  and  defendant  was  not  justified 
in  making  any  contract  for  digging  of  a  well  until  he  had  signi- 
fied to  plaintiff  whether  or  not  he  would  accept  the  tender,  and 
cannot  set  off  in  this  action  any  moneys  paid  by  him  for  digging 
a  well. 

5.  If  defendant  is  entitled  to  set  off  any  damages  in  this 
action  by  reason  of  a  failure  of  the  well,  he  is  only  entitled  to 
set  off  one-half  of  such  amount,  as  the  jury  from  the  evidence 
believe  just,  as  he  having  become  the  owner  of  another  bond, 
given  at  the  same  time  for  the  same  amount,  containing  the  same 
conditions,  each  of  the  bonds  must  bear  its  equal  share  of  the 
damage. 

6.  That  by  the  condition  of  the  bond,  defendant  had  no  right 
to  designate  any  particular  point  on  the  premises  where  the  well 
should  be  dug,  provided  the  plaintiff  offered  to  dig  a  well  at  any 
point  reasonably  near  and  convenient  to  the  dwelling-house  on 
the  land. 

The  court  below  affirmed  the  6th,  negatived  the  1st,  2d,  8d, 
and  5th,  and  answered  the  4th  point,  by  submitting  the  facts 
connected  with  it  to  the  jury. 

There  was  a  verdict  and  judgment  in  favour  of  the  defendant, 
whereupon  the  plaintiff  sued  out  this  writ,  and  assigned  for  error 
the  ruling  of  the  court  below  on  the  points  above  mentioned. 

John  N.  McClowjy,  with  whom  was  Stephen  H.  Geyer^  for  plain- 
tiff. 

C  ffasbrouckj  for  defendant. 

The,  opinion  of  the  court  was  delivered,  November  4th  1861,  by 
Read,  J. — The  plaintiffs  below,  who  are  the  plaintiffs  in  error, 
being  the  owners  of  a  tract  of  land  near  the  city  of  Pittsburgh, 
sold  to  certain  persons  the  coal  under  this  land,  and  afterwards, 
on  the  5th  August  1854,  sold  the  same  tract  to  the  defendant. 
On  it  was  a  dwelling-house  with  a  well  of  water  adjacent  to  it, 
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and  as  the  strata  of  coal  lay  about  fifty  feet  below  the  bottom  of 
this  well  (which  was  only  thirty-four  feet  deep),  it  was  liable  to 
be  drained  by  the  mining  of  the  coal,  in  which  event  the  well 
would  require  to  be  sunk  to  a  suflScient  depth  below  the  coal  to 
obtain  water. 

The  defendant  gave  the  plaintiffs  several  bonds  and  a  mort- 
gage to  secure  the  balance  of  the  purchase-money.  Two  of  the 
bonds  bearing  date  5th  August  1854,  for  0411.76  each,  were 
made  payable  respectively,  in  three  and  four  years  from  date 
thereof,  and  each  contained  in  the  condition  the  following  clause : 
"  This  bond  being  bound  for  the  sinking  of  a  well  below  the  coal 
or  otherwise,  to  obtain  water  permanently,  for  all  family  pur- 
poses, provided  the  same  to  be  necessary  by  reason  of  a  failure 
of  water  in  the  well  now  dug,  within  two  years ;  said  well  to 
be  dug  on  the  tract  purchased  by  said  Howard  from  said 
Maguire.** 

It  was  proved,  on  the  trial  of  this  suit,  which  was  on  the  last 
bond  falling  due  in  1858,  that  the  well  failed  and  became  dry  in 
the  autumn  of  1854,  and  that  the  plaintiffs  had  notice  of  it.  But 
no  attempt  was  made  at  any  time,  by  the  plaintiffs,  to  dig 
the  well  deeper  or  to  dig  a  new  one.  It  was  also  proved  that  the 
defendant  had  expended  a  sum  greater  than  the  amount  of  this 
bond,  in  extending  the  well  down  below  the  strata  of  coal,  with 
a  view  to  obtaining  water,  and  that  the  well  was  not  completed. 

On  the  26th  November  1859,  the  following  paper  was  served  ' 
on  the  defendant  by  the  plaintiffs  after  suit  brought : — 

"  Pittsburgh,  November  26th  1859. 
I  will  agree  to  dig  a  well  on  Mr.  W.  J.  Howard's  place,  the 
place  which  he  bought  from  W.  A.  k  J.  C.  Magure,  for  ?75,  at 
the  out-crop  of  the  coal,  and  will  guaranty  said  well  for  two 
years,  for  all  family  purposes. 

Hbnry  Kank." 

It  was  proved  that  the  "  out-crop*'  of  the  coal  was  at  a  distance 
from  the  house  and  from  the  old  well,  and  so  far  down  the  hill 
as  to  be  80  or  100  feet  below  the  house,  and  that  a  well  at  that 
point  would  be  so  inconvenient  as  to  be  of  no  use. 

The  plaintiffs  presented  six  points  upon  which  they  requested 
the  court  to  charge,  and  the  errors  assigned  are  the  answers  of 
the  court  to  all  but  to  the  sixth  point,  which  was  aflSrmed. 

The  answer  to  the  fourth  point,  which  related  to  the  so  called 
notice  of  the  26th  November  1859,  is  supported  by  the  testimony 
just  stated.  The  court  say  in  reply  to  this  point,  "according  to 
the  testimony  of  the  witnesses,  the  place  designated  by  the  plain- 
tiffs was  some  450  feet  from  the  house  and  old  well,  and  according 
to  the  testimony  of  another,  it  would  be  some  80  or  100  feet 
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lower  than  the  house,  and,  according  to  the  uncontradicted  tes- 
timony of  Mr.  Minick,  where  the  water  could  not  be  used  for 
family  purposes.  He  states  he  would  not  rent  the  property  at 
all,  if  he  had  to  bring  the  water  from  that  point.  If  these  facts 
be  so,  the  offer  would  not  amount  to  a  compliance  with  the 
bond."  There  is  clearly  no  error  in  this,  and  the  verdict  of  the 
jury  established  these  facts  to  be  true. 

The  plaintiffs*  fifth  point  went  upon  the  hypothesis,  that  the 
damage  sustained  by  the  defendant  must  be  divided  equally 
between  the  first  bond  and  the  last  bond,  and  as  the  amount  of 
the  first  bond  had  been  received  by  the  plaintiffs,  they  could  only 
be  liable  for  the  other  half,  which  singular  proposition  would 
give  one-half  of  the  injury  they  had  committed,  and  its  cor- 
responding compensation,  to  the  party  who  had  inflicted  it.  The 
court  negatived  this  statement  of  the  law. 

The  first  three  points  were  answered  properly  in  the  negative, 
and  the  court  were  so  clearly  right  that  it  would  be  waste  of 
time  to  discuss  them.  Judgment  a£Srmed. 

Concurring  opinion  by 

Woodward,  J. — The  condition  so  awkwardly  expressed  in  the 
bond  amounts,  after  acceptance  by  the  vendors,  to  a  guarantee 
on  their  part  that  the  well  of  water  on  the  premises  shall  not  fail 
the  vendee.  This  does  not  seem  to  be  disputed,  but  it  is  said  the 
vendee  is  not  entitled  to  enforce  the  condition  of  the  bond  because 
he  bought  with  full  knowledge  that  the  coal  in  the  land  had  been 
previously  granted  to  another,  and  if  the  well  was  exhausted  by 
this  cause,  it  is  argued  that  he  has  no  right  to  complain. 

But  the  vendors,  when  they  accepted  bonds  with  such  condi- 
tions in  them,  knew  also  as  well  as  the  vendee,  that  the  coal 
right  had  been  previously  sold,  and  that  it  was  liable  to  destroy 
the  well.  The  condition  is  broad  and  general  enough  to  embrace 
a  failure  of  water  from  the  mining  of  the  underlying  coal.  If 
the  water  failed  from  that  cause  there  was  breach  of  the  condi- 
tion. If  the  plaintiffs  meant  to  exclude  that  cause  of  failure 
they  should  have  said  so.  Having  accepted  the  bond  in  language 
large  enough  to  embrace  a  failure  of  water  from  whatever  cause, 
they  are  very  clearly  liable  to  respond  in  damages  when  the  fail- 
ure took  place  from  a  cause  which  tliey  could  not  fail  to  have 
anticipated,  because  created  by  their  own  prior  conveyance  of 
the  coal  right. 

The  third  and  fourth  points  made  by  the  plaintiff's  were  so 
satisfactorily  answered  in  the  short  extract  that  is  given  from 
the  charge  of  the  court,  that  we  can  add  nothing  to  it  without 
weakening  it. 

There  was  nothing  in  the  fifth  point  to  merit  an  affirmative 
answer.     The  condition  was  intended  to  secure  the  benefits  of  a 
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well  on  the  premises  purchased.  Without  that  guarantee  on  the 
part  of  the  vendors,  they  would  not  probably  have  found  a  pur- 
chaser in  the  defendant.  He  has  a  right  to  enforce  their  guar- 
antee whether  contained  in  one  bond  or  two.  If  he  has  paid  all 
the  purchase-money  except  the  last  bond,  his  right  of  set-off 
against  that  bond  is  all  the  more  equitable. 


Hutchinson  and  Rourke  versm  Schimmelfeder. 

Reciprocal  Eights  and  Duties  of  atljoining  Lot-owtiergy  <u  to  Grading 
and  Excavating. 

1.  If  two  persona  own  adjoining  lots,  lying  below  the  grade  of  the  street  on 
which  they  tront,  and  one  of  thero  wishes  to  grade  up  to  the  street,  he  must 
BO  fill  up  his  own  lot  that  the  earth  will  not  pass  over  his  line  upon  the 
other  lot:  and  where  the  latter  had  built  a  wall  and  erected  a  house  on  it» 
within  his  own  line^  the  former  can  neither  build  to  the  wall  nor  throw  earth 
against  it,  and  if  he  does  so,  he  is  responsible  in  damages. 

2.  Even  if  no  injury  was  done  to  the  wall,  the  plaintiff  would  still  be- enti- 
tled to  nominal  damages,  for  covering  up  his  land  between  his  line  and  the 
wall  of  his  house;  and  where  the  wall  was  cracked  and  injured  by  piling 
earth  against  it,  he  was  entitled  to  damages  for  the  injury  done. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  trespass,  quare  clausumfregtty  brought 
by  the  defendant  in  error  against  the  plaintiffs  in  error,  in  the 
District  Court  of  Allegheny  county,  for  alleged  damages  done  to 
a  brick  dwelling-house  in  the  eighth  ward,  city  of  Pittsburgh. 

The  plaintiffs  and  defendant  own  adjoining  lots  in  the  hollow 
on  Magee  street,  between  Pennsylvania  avenue  and  Boyd's  Hill. 
The  street  is  some  fifteen  feet  higher  than  the  adjoining  land. 
The  lots  are  on  a  sharp  declivity,  the  ground  in  front  being 
much  higher  than  in  the  rear ;  the  alley  in  the  rear  of  the  lot  is 
not  so  high  as  the  street  in  front ;  so  that  if  filled  up  from  front 
to  back,  the  lots  would  not  be  level. 

Schimmelfeder's  house  is  three  stories  high,  two  stories  below 
the  grade,  and  one  story  above,  or  one  story  high  in  the  front 
on  the  street,  and  three  stories  high  in  the  rear.  The  two  lower 
stories  of  this  house  are  built  of  brick,  nine  inches  thick.  In 
wet  weather  the  water  accumulates  and  stands  on  the  rear  of  the 
two  lots.  In  the  spring  of  1859,  Hutchinson  commenced  filling 
up  his  lot,  and  employed  Rourke  to  deposit  upon  it  the  earth 
which  he  was  excavating  from  a  lot  or  lots  on  the  side  of  the 
adjoining  hill,  in  order  to  bring  the  lot  up  to  within  eight  or  ten 
feet  of  the  grade  of  Magee  street,  the  usual  height  for  the  bottom 
of  the  cellar.  In  doing  this  the  earth  necessarily  came  in  con- 
tact with  the  side  or  cellar  wall  of  the  house  belonging  to  Schim- 
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melfeder,  and,  as  he  alleged,  caused  the  same  to  spring  and  crack, 
-which  was  the  trespass  complained  of. 

The  defendant  below  contended  that  he  had  a  right  to  fill  np 
his  lot  so  as  to  conform  to  the  grade  of  the  street,  and  all  that 
he  was  bound  to  do  was  to  exercise  ordinary  care,  and  do  no 
unnecessary  injury  to  his  neighbour;  that  both  parties  were 
bound  to  conform  to  the  grade  of  the  city ;  that  the  plaintiff 
below  had  no  right  so  to  construct  his  building  as  to  throw  a 
large  extra  expense  upon  his  neighbour ;  and  that,  if  the  founda- 
tion walls  of  plaintiff's  house  had  been  built  of  stone,  of  the 
ordinary  strength  and  thickness  of  walls  usually  built  for  houses 
of  that  class,  they  would  have  resisted  the  ordinary  pressure 
caused  by  the  filling  up  of  defendant's  lot,  and  no  injury  would 
hare  resulted ;  and  to  this  effect  prayed  instructions,  which  were 
refused. 

The  plaintiff  below  contended  that  the  defendant  was  bound  to 
build  a  stone  wall  all  around  his  lot  to  hold  the  earth  to  enable  him 
to  fill  up  to  the  grade,  and  asked  the  court  so  to  instruct  the  jury. 

The  court  (Hampton,  J.),  after  stating  the  case  and  the  points 
made  by  the  counsel,  charged  the  jury  as  follows : — 

*'  If  two  persons  own  adjoining  lots  which  lie  below  the  grade 
of  the  street  on  which  they  front,  and  either  wishes  to  grade  his 
lot  up  to  the  street,  he  must  build  a  wall  on  his  own  ground,  or  in 
some  other  way  keep  the  dirt  within  his  own  line.  He  cannot  so 
fill  up  his  own  lot  as  to  let  the  earth  pass  over  his  line  on  the  lot 
of  his  neighbour ;  and  if  the  latter  has  built  a  wall  and  erected 
a  house  within  his  own  line  the  former  is  not  at  liberty  either  to 
build  to  his  neighbour's  wall,  or  throw  earth  against  it  so  as  to 
spring  it  out  of  line  or  do  it  any  other  injury,  and  if  he  does  so 
he  is  responsible  in  damages.  If  the  plaintiff's  house  was  built 
of  improper  materials,  and  the  injury  to  the  walls  resulted  from 
that  cause,  the  plaintiff  cannot  recover  for  that  injury.  In  other 
■words,  if  the  injury  to  the  walls  was  not  caused  by  the  defendant 
heaping  up  the  earth  against  them  he  cannot  recover  for  that 
injury,  but  still  the  plaintiff  would  be  entitled  to  recover  nominal 
damages,  at  least,  if  the  defendant  covered  up  for  several  feet 
the  small  strip  of  ground  between  his  line  and  the  wall  of  bis 
house,  and  this  is  an  answer  to  defendants'  first  point.  In 
answer  to  the  second  point  we  have  to  say  that  there  is  no  evi- 
dence in  the  case  tending  to  show  that  the  plaintiff  was  under 
any  obligation  to  grade  his  lot  up  to  the  street  or  to  any  other 
grade,  nor  that  he  was  guilty  of  any  negligence  or  breach  of  duty 
in  that  respect." 

Under  these  instructions  there  was  a  verdict  in  favour  of 
plaintiff  for  872,  and  judgment  being  entered  thereon,  the  de- 
fendant sued  out  this  writ,  and  assigned  as  cause  for  reversal, 
that  the  court  below  erred — 
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1.  In  refusing  to  charge,  "  that  if  they  believe  the  plaintiff  in 
building  the  foundation  or  cellar  walls  of  his  house  built  them 
of  improper  materials,  and  the  injury  resulted  from  that  cause, 
the  plaintiff  cannot  recover,*' 

2.  In  refusing  to  charge  as  requested,  "  that  property-holders 
are  bound  to  conform  to  the  grades  and  regulations  of  the  city, 
and  if  injury  resulted  to  the  plaintiff  from  his  own  neglect  in 
this  particular,  he  cannot  recover," 

8.  In  refusing  to  charge  as  requested,  ^Hhat  the  defendant 
had  a  right  to  fill  up  his  lot  and  bring  it  to  the  grade  as  regu- 
lated by  the  city  authorities,  and  to  place  sufficient  dirt  upon  it 
for  that  purpose,  doing  no  wilful  injury  to  his  neighbour,  the 
plaintiff;  and  if  the  plaintiff  failed  to  fill  up  and  con^rm  to  the 
grade,  and  the  dirt  did  run  over  into  the  plaintiff's  lot,  still  he 
cannot  recover." 

John  Bartortj  for  plaintiff  in  error. 

B.  ^  S.  WoodSj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Thompson,  J. — The  absolute  rights  of  every  Englishman  are 
said,  by  the  author  of  the  Commentaries,  to  consist  of  three 
principal  or  primary  articles:  the  right  of  personal  security, 
personal  liberty,  and  private  property :  Bl.  Com.  128,  These 
are  said  by  the  same  author  to  be  irrevocably  secured  by  Magna 
Charta  ;  by  the  statute  de  confirmatione  chartarmn  ;  the  Habeas 
Corpus  Act ;  the  Bill  of  Rights,  and  lastly,  by  the  Act  of  Settle- 
ment, after  the  Revolution.  With  us  these  rights  are  secured 
by  the  constitution  of  the  state  and  United  States,  and  thus 
being  defined,  we  distinguish  constitutional  from  arbitrary  or  des- 
potiQ  governments.  The  right  of  private  property,  as  defined 
by  the  same  authority,  consists  "in  the  free  use,  enjoyment,  and 
disposal  of  all  acquisitions,  without  any  control  or  dtmimUion, 
save  only  hy  the  lau>9  of  the  land:'*  Id.  188.  Apply  these  gene- 
ral principles. 

There  being  no  law  to  interfere  with  the  enjoyment  by  the 
plaintiff  of  his  property  in  the  manner  which  he  Lad  chosen  to 
do,  his  enjoyment  could  not  be  interfered  with  by  the  defendant 
on  any  plea  of  general  or  personal  benefit :  he  was  bound  to 
yield  to  neither ;  to  nothing  short  of  the  law  of  the  land.  This 
not  requiring  any  concession  to  the  defendant,  the  latter  was 
without  the  shadow  of  right  in  carting  earth  and  dirt  upon  his 
premises.  If,  therefore,  his  acts  occasioned  injury  to  the  plain- 
tiff, it  was  right  to  hold  him  answerable  to  the  extent  of  the  injury. 
It  was  no  excuse  for  his  trespass  that  he  could  not  with  equal 
facility,  or  at  the  same  cost,  fill  up  his  lot  to  the  grade  of  the 
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street,  without  carting  a  portion  of  the  material  on  plaintiff's 
lot.  He  was,  by  a  moral  as  well  as  legal  obligation,  bound  to 
use  his  property  so  as  not  to  injure  that  of  the  plaintiff.  If  he 
could  not  act  in  accordance  with  this  principle,  he  could  not 
lawfully  act  at  all.  We  think  the  judgment  of  the  court  on  the 
points  of  the  defendant  were  expressed  entirely  in  accordance 
with  the  law,  and  the  answers  given  to  the  jury  faultless. 

The  judgment  is  therefore  afiirmed. 


McCully  versus  Clarke  &  Thaw. 

Negligence  generaUy  a  Question  of  Foci  for  the  Jury, —  When  a  Question 
of  Law. — Burthen  of  Proof  on  Plaintiff. — Concurrent  Negligence^ 
effect  of 

1.  In  an  action  on  the  case  fbr  damages  against  defendants,  for  negligence 
in  not  caring  for  and  extinguishing  ^.  J^^^®  ^^  ^^^  which  had  taken  fire, 
whereby  the  warehouse  of  the  plaintiff  adjoining  with  its  contents  was 
burned  op  and  destroyed,  the  proper  subject  of  inquiry  is,  whether  the 
defendants  hnd  used  such  care,  caution,  and  dilio^ence,  as  prudent  and  reason- 
able men  would  have  exercised ;  and  it  is  a  question  for  the  jury. 

2.  Hence,  it  was  not  error  in  the  court  below  to  refuse  to  instruct  the  jury, 
that  if  they  believed  certain  facts  to  be  proved,  of  which  evidence  had  been 
given,  the  defendants  were  guilty  of  negligence  as  a  matter  of  law,  and  that 
the  plaintiff  was  entitled  to  recover. 

3.  If  the  loss  resulted  from  mutual  negligence,  the  plaintiff  oould  not 
recover,  and  this  was  also  a  question  for  the  jury;  therefore,  where  the 
evidence  was  conflicting,  the  court  could  not  charge,  that  there  was  no  such 
negligence  on  the  part  of  the  plaintiff  as  would  prevent  his  recovery. 

4.  In  actions  for  nesligence  the  burden  of  proof  is  on  the  plaintiff;  the  law 
will  not  presume  it  tor  him ;  hence  it  was  not  error  to  refuse  to  affirm  the 
plaintiff's  point,  that  certain  facts  therein  enumerated,  though  not  constituting 
negligence  in  law,  threw  upon  the  defendants  the  burden  of  proof,  and  that 
the  jury  must  be  satisfied  that  the  fire  could  not  have  been  extinguished  in  a 
designated  time,  or  the  plaintiff  would  be  entitled  to  a  verdict;  fbr,  whether 
there  was  negligence  on  the  part  of  the  defendants  or  concurring  negligence 
in  the  plaintiff,  was  for  the  decision  of  the  jury,  while  the  point,  if  farmed, 
might  have  given  the  plaintiff  a  verdict,  though  his  own  negligence  had 
concurred  in  causing  the  loss. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case,  brought  in  the  District  Court 
to  July  Term  1869,  by  James  McCully  against  Thomas  S.  Clark 
and  William  Thaw,  partners,  doing  business  as  Clark  &  Thaw, 
to  recover  damages  for  the  destruction  by  fire  of  a  warehouse 
and  contents,  owned  by  him,  on  Penn  street,  in  the  city  of  Pitts- 
burgh, alleged  to  have  been  occasioned  by  the  default  of  the 
defendants  in  "negligently  and  wilfully*'  permitting  a  large 
quantity  of  burning  coal  to  remain  for  a  long  time  unextin- 
guished upon  their  premises,  immediately  adjoining  the  wall  of 
the  warehouse  which  was  destroyed.     The  testimony  was  to  the 
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effect,  that  plaintiff's  property,  of  the  value  of  330,000,  wag 
consumed  by  fire  on  the  morning  of  July  20th  1853 ;  that  the 
premises  had  been  closed  up  as  usual  on  the  previous  evening, 
no  person  remaining  therein,  and  no  fire  being  kept  thereupon ; 
that  on  the  26th  day  of  the  previous  month  the  warehouse  imme- 
diately adjoining  thereto,  and  occupied  by  the  defendants,  who 
were  transporters  upon  the  Pennsylvania  Canal,  was  burned  to 
the  ground  by  a  fire  originating  in  and  communicated  by  a  boat 
belonging  to  the  said  defendants ;  that  the  said  last-mentioned 
warehouse,  being  of  the  height  of  a  single  story,  and  without  any 
cellar  underneath  the  same,  was  used  by  the  defendants  for  the 
deposit  of  coal,  belonging  to  themselves,  and  stored  for  the 
purpose  of  transportation  therein ;  that  at  the  time  of  the  said 
fire  a  large  quantity  of  the  coal,  amounting  to  several  thousand 
bushels,  was  piled  up  to  the  depth  of  some  five  or  six  feet, 
against  the  wall  next  adjoining  to  the  warehouse  of  the  plaintiff; 
that  the  said  coal  was  ignited  at  the  time  of  the  destruction  of  the 
defendants'  warehouse,  and  continued  to  burn  until  the  20th  of 
July  next  following  thereafter ;  that  the  said  plaintiff,  apprehend- 
ing danger  therefrom,  complained  on  several  occasions  to  the 
mayor  of  said  city,  and  that  notwithstanding  occasional  inter- 
mitted efforts,  on  the  part  of  the  defendants,  to  extinguish  the 
same  by  throwing  water  thereon,  the  coal  continued  to  burn 
until  the  period  of  the  destruction  of  the  plaintiff's  property. 

The  plaintiff  further  offered  evidence  to  show  that  his  ware- 
house was  strongly  and  substantially  built,  with  cellar  and  other 
independent  walls  throughout,  and  that  the  fire  had  its  com- 
mencement in  the  ends  of  the  timbers  inserted  in  that  part  of 
the  defendants'  wall,  against  which  the  said  mass  of  burning  coal 
was  piled. 

He  also  offered  evidence  to  prove  that  the  application  of  water, 
as  shown  by  the  testimony,  would  be  only  to  intensifv  the  heat; 
that  the  only  feasible  means  of  extinguishing  it  would  have  been 
by  taking  the  same  away,  and  that  a  large  portion  of  the  coal 
was  converted  by  the  operation  into  coke,  and  in  that  shape 
afterward  disposed  of  and  removed  by  the  defendants. 

The  defence  was,  that  the  fire  did  not  originate  from  the 
burning  of  the  coal  in  the  ruins  of  defendants'  warehouse ;  that 
the  defendants  were  guilty  of  no  negligence  in  relation  to  the 
coal  burning  in  the  ruins  of  their  warehouse,  but  had  employed 
frequent,  efficient,  and  faithful  means  to  extinguish  the  fire 
down  to  the  evening  immediately  preceding  the  burning  of 
plaintiff's  warehouse,  at  which  time  it  was  apparently  extin- 
guished, no  fire  being  afterwards  seen  by  any  one  in  the  ruins 
of  defendants'  warehouse;  and  that  if  there  was  in  fact,  or  if 
the  plaintiff  supposed  there  was  the  slightest  danger  of  injury 
to  his  own  property  from  the  cause  assigned,  he  was  guilty 
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of  the  grossest  negligence  in  neglecting  all  efforts  to  prevent  the 
injury,  and  in  not  giving  notice  to  defendants,  he  having  been 
frequently  at  the  ruins  while  the  fire  was  burning,  and  that  he 
had  no  fear  of  it. 

Under  the  above  facts  the  plaintiff  requested  the  court  to 
charge  the  jury : — 

1.  That  if  the  jury  believe  that  the  defendants  had  a  large 
pile  of  coal  placed  in  their  warehouse  against  the  side  walls 
thereof,  for  a  distance  of  from  sixty  to  ninety  feet  or  thereabouts, 
and  in  height  against  said  walls  from  five  to  nine  feet  or  there- 
abouts, and  extending  out  from  said  walls  from  eight  to  twelve 
feet  or  thereabouts,  at  the  same  or  a  greater  height ;  and  thence 
extending  some  eight  or  ten  feet  further,  diminishing  from  said 
height  to  almost  nothing ;  and  that  the  stone  wall  of  plaintiff's 
warehouse  was  built  close  up  against  the  stone  wall  of  defendants' 
warehouse,  against  which  said  coal  was  piled,  and  the  brick  wall 
of  plaintiff's  warehouse  ran  close  alongside  of  the  brick  wall  of 
defendants*  warehouse,  against  which  said  coal  was  piled;- and 
if  the  jury  believe  that  said  coal  was  set  on  fire  by  the  burning 
of  defendants'  warehouse,  on  June  26th  1863,  and  continued  to 
burn  until  July  20th  1853,  the  defendants  being  aware  of  the 
fact,  still  in  possession,  and  having  caused  water  to  be  thrown 
upon  the  same  at  different  intervals  during  said  period,  without 
extinguishing  the  same ;  and  if  the  jury  further  believe  that  fire 
was  communicated  to  plaintiff's  warehouse  and  its  contents  from 
the  fire  in  said  coal  pile,  and  that  the  same  were  thereby  burned 
up  on  July  20th  1853 :  then,  from  these  facts,  as  a  matter  of  law, 
the  defendants  are  guilty  of  negligence,  and  the  plaintiff  is  en- 
titled to  recover  the  value  of  his  warehouse  and  its  contents. 

2.  That  if  the  jury  find  the  facts  as  stated  in  the  foregoing 
point,  and  the  court  should  decline  to  charge  that,  as  a  matter 
of  law,  the  plaintiff  is  entitled  to  recover,  then  the  court  is 
requested  to  charge  that  these  facts  throw  upon  defendants  the 
burden  of  proof  in  the  case ;  and  the  jury  must  be  satisfied  that 
said  fire  in  said  coal  pile  could  not  have  been  extinguished  by 
the  defendants  from  June  26th  to  July  20th ;  otherwise  the 
plaintiff  is  entitled  to  a  verdict  for  the  value  of  his  warehouse 
and  its  contents. 

3.  That  there  is  no  evidence  in  the  cause  of  any  such  negli- 
gence on  part  of  plaintiff  as  will  prevent  his  recovering. 

4.  That  the  defendants  permitting  a  large  mass  of  coal,  piled 
against  the  walls  of  their  warehouse,  immediately  adjacent  to 
the  walls  of  plaintiff's  warehouse,  to  be  on  fire  for  some  twenty- 
four  days  in  the  most  business  part  of  the  city  of  Pittsburgh, 
they  knowing  the  fact,  was  a  violation  of  their  duties  as  citizens; 
a  nuisance  and  gross  negligence  towards  the  plaintiff  and  his 
property ;  and  if  plaintiff's  property  was  set  on  fire  thereby  or 
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therefrom,  defendants  are  liable  for  the  loss,  and  there  is  no 
evidence  in  this  case  by  which  they  are  entitled  to  escape  from 
such  liability. 

5.  That  plaintiff  had  no  right  to  go  on  the  private  property 
of  defendants  to  extinguish  this  fire;  but  if  the  court  should 
think  he  had,  by  reason  of  the  fire  being  a  public  nuisance,  still 
he  was  not  bound  to  do  so,  and  his  failure  so  to  do  was  not  such 
negligence  on  his  part  as  will  prevent  his  recovering. 

6.  That  the  leaving  of  a  large  pile  of  burning  coal  belonging 
to  the  defendant,  upon  his  own  premises,  in  immediate  proximity 
to  the  plaintiff's  warehouse,  in  the  centre  of  a  populous  city,  is 
negligence  p^  «^ ;  and  if  the  plaintiff's  house  was  set  on  fire 
thereby,  the  defendants  are  liable  to  the  extent  of  the  loss 
thereby  occasioned. 

7.  That  it  was  the  duty  of  the  defendants  to  extinguish  the 
said  fire,  and,  if  not  otherwise  practicable,  to  remove  the  coal 
itself  for  that  purpose ;  and  that  the  law  casts  no  duty  on  the 
plaintiff  to  undertake  the  labour  and  incur  the  expense  of  doing 
this  himself. 

8.  That  if  the  law  did  make  it  the  duty  of  the  plaintiff  to  take 
any  steps  himself,  that  duty  was  discharged  by  an  application  to 
the  mayor,  and  such  application  will  relieve  lum  from  the  impu- 
tation of  negligence. 

The  court  below  (Williams,  J.),  after  reciting  the  main  facts 
of  the  case,  charged  the  jury  as  follows : — 

"  The  plaintiff's  right  to  maintain  this  action,  and  to  recover 
damages  for  the  destruction  of  his  warehouse  and  its  contents  by 
fire,  and  the  defendants*  liability  therefor,  depend  upon  well 
settled  principles  of  law,  easily  understood  and  readily  applied. 

^'  1.  The  plaintiff  is  not  entitled  to  maintain  this  action,  and 
to  recover  damages  for  his  loss,  unless  the  fire  which  destroyed 
his  warehouse  was  occasioned  by  the  negligence  of  the  defendants. 
Negligence  is  the  very  gist  of  this  action ;  and,  therefore,  unless 
the  defendants'  negligence  was  the  occasion  of  the  fire,  the 
plaintiff  is  not  entitled  to  recover. 

"2.  The  plaintiff  was  bound  to  use  ordinary  and  reasonable 
care  and  diligence  for  the  preservation  of  his  property,  and  he 
is  not  entitled  to  recover  if  his  own  negligence  contributed  to  or 
was  the  cause  of  its  destruction.  If  the  fire  which  caused  the 
loss  of  the  warehouse  and  its  contents  was  occasioned  by  the 
mutual  negligence  of  both  the  plaintiff  and  defendants,  the  former 
is  not  entitled  to  recover  damages  for  the  loss  which  he  has 
sustained. 

"Negligence  is  the  want  of  proper  care,  caution,  and  diligence 
— such  care,  caution,  and  diligence  as,  under  the  circumstances, 
a  man  of  ordinary  and  reasonable  prudence  would  exercise.  It 
consists  in  nonfeasance;  that  is,  omitting  to   do  or  not  doing 
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something  which  ought  to  be  done,  which  a  reasonable  and 
prudent  man  would  do;  and  a  misfeasance,  that  is,  the  doing 
something  which  ought  not  to  be  done,  something  which  a  rea- 
sonable man  would  not  do,  or  doing  it  in  such  a  manner  as  a 
man  of  ordinary  and  reasonable  prudence  would  not  do  it ;  in 
either  case  causing,  unintentionally,  mischief  or  injury  to  a  third 
party. 

"  The  jury  will  then  determine  from  the  evidence : — 

"1.  What  was  the  cause  of  the  burning  of  plaintiff's  ware- 
house ?  Was  it  set  on  fire  by  the  burning  of  the  coal  in  the 
ruins  of  the  warehouse  in  the  possession  and  occupancy  of  the 
defendants?  Was  the  wall  of  McCully's  warehouse  so  heated 
by  the  burning  of  the  coal  in  the  ruins  of  the  warehouse  of  Clark 
&  Thaw,  that  it  set  the  girders  in  the  wall  on  fire,  and  thus  com- 
municated the  fire  to  the  whole  building  ? 

"  2.  If  so,  were  the  defendants  guilty  of  negligence  in  allow- 
ing the  coal  pile,  in  the  ruins  of  their  warehouse,  to  burn  in  the 
way  and  for  the  length  of  time  it  did  f  If  the  defendants  were 
guilty  of  negligence,  it  was  because  they  did  not  extinguish  the 
fire,  owing  to  tne  fact  that  either  they  did  not  use  the  proper 
means,  or  did  not  employ  them  with  sufficient  vigour,  energy,  and 
perseverance. 

"  3.  Was  the  plaintiff  without  fault,  or  was  he  guilty  of  negli- 
gence, and  was  his  negligence  the  cause  or  occasion  of  the  fire, 
or  did  it  contribute  thereto  ?  Would  his  warehouse  have  been 
burned  if  he  had  exercised  ordinary  and  reasonable  diligence?'* 

The  court  called  the  attention  of  the  jury  to  the  facts  and 
circumstances  in  evidence,  relied  on  by  the  counsel  on  both  sides 
as  tending  to  show  the  origin  and  cause  of  the  fire,  and  also  as 
tending  to  show  whether  their  respective  clients  had  or  had  not 
been  guilty  of  negligence,  and  then  proceeded  in  substance  as 
follows : — 

"  The  jury  will  determine  for  themselves  what  was  the  origin 
of  the  fire ;  whether  or  not  it  was  set  on  fire  by  the  burning  coal 
in  the  ruins  of  defendants*  warehouse ;  and  unless  satisfied  that 
it  was,  they  will  find  for  the  defendants.  But  if  the  jury  find 
that  plaintiff's  warehouse  was  set  on  fire  by  the  pile  of  burning 
coal  in  the  ruins  of  defendants'  warehouse,  and  that  the  defend- 
ants did  not  use  ordinary  care  and  skill  and  the  proper  means  to 
extinguish  it,  and  that  they  were  guilty  of  negligence  in  this 
respect,  and  that  in  consequence  thereof  plaintiff's  warehouse 
was  set  on  fire,  then  the  jury  will  find  for  the  plaintiff  damages 
for  the  full  amount  of  his  loss,  unless  they  find  that  his  own 
want  of  reasonable  care  contributed  to  or  was  the  occasion  of  his 
loss.  The  plaintiff  is  not  entitled  to  recover  if  the  loss  would 
not  have  occurred  except  for  his  own  negligence. 

"  The  counsel  on  both  sides  have  submitted  a  number  of  points 
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upon  which  they  have  prayed  the  instruction  of  the  court,  but  so 
far  as  they  are  not  answered  in  the  charge  they  are  refused. 
The  court  declines  to  charge,  as  matter  of  laWy  either  that  there 
was  or  was  not  negligence  on  the  part  of  either  the  plaintiff  or 
defendants.  Whether  either  or  both  the  parties  were  or  were 
not  guilty  of  negligence,  are  questions  of  fact  for  the  determina- 
tion of  the  jury,  from  all  the  evidence  in  the  case." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  defendants.  The  case  was  then  removed  into  this 
court  by  the  plaintiff,  who  assigned  for  error  the  refusal  of  the 
court  below  to  aflSrm  the  points  submitted,  and  to  charge,  as 
matter  of  law,  either  that  there  was  or  was  not  negligence  on  the 
part  either  of  the  plaintiff  or  defendants,  and  the  referring  the 
same,  as  a  question  of  fact  for  the  jury,  without  any  evidence 
of  negligence  on  the  part  of  the  plaintiff, 

B.  WoocUy  for  plaintiff. — The  first,  fourth,  and  fifth  points 
presented  the  proposition  that  the  facts  therein  set  forth,  if  true, 
constituted  negligence  per  «6,  and  by  construction  of  law. 

The  court  below  treated  this  as  a  question  of  fact,  and  left  it 
to  the  jury  ;  and  in  this  there  was  error :  See  Piggot  v.  Eastern 
Counties  Railway  Co.,  64  E.  C.  L.  Rep.  228;  Toubenville  r. 
Stamp,  1  Com.  Rep.  32;  1  Salt.  2;  63  E.  C.  L.  Rep.  353.  The 
second  point  presented  the  same  facts  as  the  foregoing,  with  a 
reasonable  qualification  in  asking  the  court  to  charge  that,  if 
not  conclusive,  they  made  out  a  primd  facie  case  in  favour  of 
the  plaintiff,  to  be  met  only  by  snowing  that  the  extinguishing 
of  the  fire  was  out  of  defendants'  power :  64  E.  C.  L.  Rep.  228. 

The  third,  fifth,  and  eighth  points  presented  the  proposition 
that  there  was  no  negligence  on  the  part  of  the  plaintiff;  that 
the  law  had  cast  no  duty  on  him  which  he  did  not  perform.  But 
the  court  below,  instead  of  instructing  the  jury  as  to  the  duties 
of  the  plaintiff,  from  the  omission  of  which  negligence  might  be 
inferred,  left  it  to  them  to  determine  what  their  duties  were,  by 
leaving  them  to  decide  whether  he  was  guilty  of  negligence 
or  not.  To  authorize  this  there  was  no  evidence,  unless  the  law 
required  the  plaintiff  to  go  upon  the  premises  and  put  out  the 
fire  himself.  Notice  to  defendants  of  the  existence  of  the  fire 
was  unnecessary :  they  were  aware  of  it. 

But  plaintiff  had  not  the,  right  to  enter  upon  defendants'  lot, 
for  the  purpose  of  extinguishing  this  fire.  Nor  was  it  his  duty : 
that  devolved  on  defendants.  If  they  failed  to  perform  it,  is 
plaintiff's  omission  to  be  interpreted  into  a  neglect,  which  will 
disable  him  from  recovery  for  their  default?  Pennsylvania  Rail- 
road Co.  V.  Ogier,  11  Casey  72. 

The  seventh  point  presented  the  proposition  that  it  was  defend- 
ants' duty  to  extinguish  the  fire  on  their  own  premises,  at  their 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  405 

[MoCuUy  ».  Olarke  &  Thaw.] 

own  expense,  without  the  aid  of  the  plaintiff,  which,  for  obvious 
reasons,  should  have  been  affirmed. 

A.  W.  LoomiB  and  (7.  B.  Smithy  for  defendants. — The  plain- 
tiff cannot  complain  of  anything  which  appears  in  the  charge 
of  the  court  below.  It  was  as  favourable  as  he  could  ask,  for 
he  had  no  right  to  recover  unless  the  fire  originated  in  the  ruins 
of  defendants*  warehouse,  nor  unless  they  were  guilty  of  negli- 
gence :  Smith  v.  McCune,  24  Howard  403. 

The  qualification  that  if  plaintiff's  own  want  of  reasonable 
care  contributed  to  or  was  the  occasion  of  the  loss,  he  was  not 
entitled  to  recover,  is  abundantly  sustained  by  authority :  Simp- 
son V.  Hand,  6  Wharton  321 ;  Wynn  v.  Aland,  5  W.  &  S.  524 ; 
Railroad  Company  v.  Steiner,  7  Harris  303 ;  Butterfield  v.  For- 
rester, 11  East  Rep.  60-1.  To  charge,  as  was  requested,  an 
matter  of  law^  that  there  was  or  was  not  negligence,  would  have 
been  erroneous :  Peters  v,  Rylands,  8  Harris  601 ;  Vaugn  v. 
Menlove,  32  E.  C.  L.  Rep.  468 ;  1  Hillard  on  Torts  132-3.  But 
the  whole  case  shows  manifest  negligence  on  the  part  of  the 
plaintiff,  if  he  thought  there  was  anv  danger :  he  did  nothing  to 
guard  against  it,  though  he  knew  of  the  existence  of  the  fire  in 
defendants'  coal-heap. 

The  instruction  requested  in  the  plaintiff's  first,  fourth,  and 
fifth  points,  could  not  have  been  given  without  error.  The  points 
assume  facts  which  are  expressly  disproved  by  the  testimony  as 
to  the  condition  of  the  walls  of  the  buildings ;  wholly  ignore 
the  efforts  made  by  defendants  to  extinguish  the  fire ;  and  take 
from  the  jury  the  right  to  make  proper  inferences  from  the  fact 
that  the  coal-heap  was  allowed  to  remain  on  defendants'  premises 
while  on  fire.  No  authority  can  be  shown  in  support  of  the 
doctrine  of  "negligence  by  construction  of  law."  This  is  ever 
a  question  for  the  jury,  under  all  the  facts  of  the  case.  The 
case  of  Piggot  v.  Eastern  Counties  Railway  Co.,  64  E.  C.  L. 
Rep.  228,  when  closely  examined,  is  an  authority  against  the 
plaintiff. 

Nor  was  the  second  point  sustained  by  the  law  or  the  facts  of 
the  case.  Even  if  the  facts  were  as  is  therein  assumed,  the 
instruction  prayed  for  could  not  have  been  given.  The  question 
was  for  the  jury,  and  not  a  legal  proposition  to  be  communicated 
to  them  by  the  court.  The  same  remark  applies  to  the  third, 
fifth,  and  eighth  points.  The  plaintiff  was  bound  to  the  exer- 
cise of  ordinary  care  and  diligence,  and  if  derelict  in  this  duty 
he  had  no  right  to  recover.  If  his  property  was  in  danger,  he 
had  a  right  to  go  on  that  of  his  neighbour  to  prevent  the  injury. 
The  necessity  of  the  act  would  have  justified  it,  but  he  did 
nothing  of  the  kind,  and  cannot  throw  the  responsibility  on  those 
who  were  actively  engaged  in  the  performance  of  this  duty. 
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The  parties  were  alike  bound  to  guard  against  this  injury.  Rail- 
road Company  v,  Ogier,  11  Casey  60,  settles  this,  and  also  that 
it  is  only  in  extreme  cases,  and  where  there  are  no  controverted 
facts,  that  the  court  will  take  the  question  of  negligence  from 
the  jury.  The  application  to  the  mayor  by  the  plaintiff  was  not 
the  duty  which  the  law  cast  upon  him,  but,  so  far  as  this  contro- 
versy is  concerned,  a  nugatory  act.  The  seventh  assignment  of 
error  requires  no  discussion. 

The  opinion  of  the  court  was  delivered,  November  11th  1861,  by 
Strong,  J. — No  complaint  is  made  of  the  instruction  given  to 
the  jury  in  this  case.  None  could  be,  with  any  shadow  of  rea- 
son. The  charge  was  a  clear,  accurate,  and  comprehensive 
statement  of  the  principles  of  law  applicable  to  the  facts  of 
which  evidence  had  been  given.  It  is  not  alleged  that  it  con- 
tained anything  erroneous.  The  complaint  here  is,  that  the 
learned  judge  did  not  say  more  ;  that  he  did  not  take  the  facts 
away  from  the  jury,  and  instruct  as  matter  of  law  that  the  plain- 
tiff was  entitled  to  recover. 

The  action  was  brought  for  negligence.  The  point  of  the 
accusation  was,  that  the  defendants  had  so  negligently  kept  and 
continued  a  certain  pile  of  coal  which  had  taken  fire,  and  so 
wrongfully  and  negligently  failed  to  extinguish  the  fire,  that  the 
warehouse  of  the  plaintiff,  with  its  contents,  had  been  ignited  and 
destroyed.  Whether  the  defendants  had  been  guilty  of  the  neg- 
ligence charged,  was  therefore  the  principal  subject  of  inquiry ; 
in  other  words,  whether  they  had  exercised  such  care  and  dili- 
gence to  prevent  injury  to  the  property  of  the  plaintiff,  as  a 
prudent  and  reasonable  man,  under  the  circumstances,  would 
exercise.  Now,  it  is  plain  that  what  is  such  a  measure  of  j^are 
is  a  question  peculiarly  for  a  jury.  A  higher  degree  is  doubtless 
demanded  under  some  circumstances  than  under  others.  It 
varies  with  the  danger.  And  when  the  standard  shifts  with  the 
circumstances  of  the  case,  it  is  in  its  very  nature  incapable  of 
being  determined  as  a  matter  of  law,  and  must  be  submitted  to 
the  jury.  There  are,  it  is  true,  some  cases  in  which  a  court  can 
determine  that  omissions  constitute  negligence.  They  are  those 
in  which  the  precise  measure  of  duty  is  determinate,  the  same 
under  all  circumstances.  When  the  duty  is  defined,  a  failure  to 
perform  it  is  of  course  negligence,  and  may  be  so  declared  by 
the  court.  But  where  the  measure  of  duty  is  not  unvarying, 
where  a  higher  degree  of  care  is  demanded  under  some  circum- 
stances than  under  others,  where  .both  the  duty  and  the  extent 
of  performance  are  to  be  ascertained  as  facts,  a  jury  alone  can 
determine  what  is  negligence,  and  whether  it  has  been  proved. 
Such  was  this  case.  The  question  was  not  alone  what  the  defend- 
ants had  done,  or  left  undone,  but,  in  addition,  what  a  prudent 
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and  reasonable  man  wonid  ordinarily  have  done  under  the  cir- 
cnmstances.  Neither  of  these  questions  could  the  court  solve- 
When,  therefore,  the  court  was  asked  to  instruct  the  jury  that  if 
they  believed  certain  facts  were  proved,  of  which  evidence  had 
been  given,  the  defendants  were  guilty  of  negligence,  and  the 
plaintiff  was  entitled  to  recover,  the  instruction  was  properly 
refused.  It  could  not  have  been  given  without  determining,  as 
matter  of  law,  what  care  and  caution  a  prudent  and  reasonable 
man  would  have  exercised  in  circumstances  similar  to  those  in 
which  the  defendants  were  placed.  The  points  proposed  to  the 
court  assumed  that  the  defendants  were  under  obligation  com- 
pletely to  extinguish  the  fire  in  the  coal-pile  within  a  designated 
time.  They  did  not  propose  to  submit  to  the  jury  even  so  much 
as  whether  it  could  have  been  done,  much  less  whether  every 
reasonable  effort  had  not  been  made  to  extinguish  it.  Nor  were 
the  facts  which  the  court  was  called  upon  to  declare  conclusive 
proof  of  negligence,  and  entitling  the  plaintiff  to  recover,  all 
the  material  facts  of  which  there  was  evidence  in  the  case.  There 
were  others  of  a  qualifying  nature,  important  to  the  inquiry, 
whether  the  defendants  had  been  culpably  negligent.  Without 
considering  these  other  facts,  the  court  must  have  taken  but  a 
one-sided  view  of  the  case.  Besides  all  this,  the  court  could  not 
have  directed  a  verdict  for  the  plaintiff,  as  requested,  without 
deciding  that  there  was  no  evidence  at  all  of  concurring  negli- 
gence on  the  part  of  the  plaintiff.  But  even  if  the  loss  of  the 
plaintiff  was  occasioned  by  want  of  due  caution  on  the  part  of 
the  defendants,  the  case  was  not  destitute  of  evidence  that ,  the 
plaintiff's  negligence  contributed  to  the  loss. 

For  similar  reasons,  the  court  was  right  in  declining  to  charge 
the  jury  that  certain  facts  enumerated,  even  though  not  consti- 
tuting negligence  in  law,  threw  upon  the  defendants  the  burden 
of  proof  in  the  case,  and  that  the  jury  must  be  satisfied  that  the 
fire  could  not  have  been  extinguished  within  a  designated  time, 
or  the  plaintiff  would  be  entitled  to  a  verdict.  The  instruction 
asked  for  assumed  that  it  was  for  the  court  to  determine  precisely 
what  was  due  diligence  and  caution,  and  to  rule  that  nothing  less 
than  the  complete  extinguishment  of  the  fire  in  the  specified 
time,  if  possible,  would  bring  their  conduct  up  to  the  standard 
by  which  prudent  and  reasonable  men  are  guided.  This  point 
also,  as  did  the  others,  ignored  pertinent  and  important  facts  in 
^evidence,  which  must  have  been  considered  in  determining  whe- 
ther there  was  negligence  at  all,  and,  if  aflSrmed,  it  might  have 
given  the  plaintiff  a  verdict,  even  though  the  plaintiff's  own  neg- 
ligence may  have  concurred  in  causing  his  loss.  In  actions  for 
negligence  the  burden  of  proof  is  upon  the  plaintiff.  The  law 
will  not  presume  it  for  him.  And  in  cases  like  this,  where  all 
the  evidence  must  be  considered  in  order  to  ascertain  whether 
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negligence  existed,  it  is  a  mistake  to  suppose  that  a  court  may 
be  required  to  single  out  some  of  the  facts  proved  and  declare 
that  they  remove  the  burden  of  proof  from  the  shoulders  of  the 
plaintiff,  and  cast  it  on  the  defendant.  That  can  only  be  done 
where  a  court  can  determine  what  constitutes  'guilt.  It  is  the 
province  of  the  jury  to  balance  the  probabilities  and  determine 
where  the  preponderance  lies.  The  case  relied  upon  by  the 
plaintiff  in  error,  Piggott  v.  The  Eastern  Counties  Railway  Com- 
pany, 3  M.  Gr.  &  S.  229,  54  Eng.  C.  L.  Rep.  228,  is  in  perfect 
harmony  with  these  doctrines,  in  that  case  the  defendants  ran 
a  locomotive,  the  sparks  from  which  set  fire  to  the  property  of 
the  plaintiff.  Using  a  dangerous  agent,  the  law  required  of  them 
to  adopt  such  precautions  as  might  reasonably  prevent  damage 
to  the  property  of  others.  Some  precaution  was  a  duty.  They 
had  no  right  to  run  their  locomotive  without  it.  Failure  to  adopt 
some  precaution  was  therefore  failure  to  discharge  a  defined  duty, 
and  was  negligence.  In  such  a  case  the  court  might  well  say, 
as  was  said,  that  a  fire  caused  by  running  the  engine,  without 
any  evidence  of  precaution,  established  a  primd  facie  case  of 
negligence.  Even  this,  however,  was  not  laid  down  as  matter 
of  law  to  the  jury.  It  was  only  said  by  one  of  the  judges,  in 
commenting  on  the  evidence,  and  in  reply  to  a  rule  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight  of 
the  evidence.  It  was  therefore  no  more  than  an  assertion  that 
the  jury  might  have  drawn  the  inference  of  negligence  from  the 
facts  that  a  locomotive  had  kindled  a  fire,  and  that  there  had 
been  no  precaution.  That  was  a  verv  different  case  from  the 
present.  Even  if  the  court  might  in  that  case  have  declared  the 
effect  of  the  evidence,  it  must  have  been  because  the  duty  of  the 
defendants  was  unvarying  and  well  defined  by  the  law.  Here 
the  standard  of  duty  was  to  be  found  as  a  fact,  as  well  as  the 
measure  of  its  performance,  and  there  was  evidence  of  earnest, 
continued,  and  apparently  successful  efforts  to  extinguish  the  fire 
in  the  coaL  This  disposes  of  all  the  assigned  errors,  except  the 
fifth  and  eighth.  Of  them  we  need  only  say  that  they  were  not 
insisted  on  in  the  argument,  and  we  have  not  been  able  to  disco- 
ver that  they  point  to  any  error  committed. 

Judgment  affirmed. 
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Hall's  Appeal 

Ziahilify  of  Trusts  for  Profitn  of  Trust  Funds. — Executor^  when  not 
liable  to  Surcharge  for  l^ojit  of  Estate  in  his  hands. 

1.  When  the  control  of  trust  property  is  taken  out  of  the  power  of  the 
trustee  by  the  act  of  the  law  or  other  paramount  authority,  he  will  not  be 

Trded  as  standing  in  a  fiduciary  relation  to  it. 
A.  and  B.  entered  into  partnership  in  1845,  for  the  manufacture  and 
sale  of  ploughs,  A.  having  an  interest  ox  two-thirds  and  B.  of  one>third :  the 
partnership  was  dissoluble  by  either,  on  three  months'  notice.  In  1850  they 
agreed  to  continue  it  for  eight  years,  notwithstanding  the  death  of  either 
partner,  in  which  case,  the  survivor  **  should  be  at  liberty  to  employ  a  clerk 
or  suitable  person  to  supply  the  place  of  such  deceased  partner,  and  pay  such 
clerk  or  person  out  of  tne  share  of  the  profits  that  shall  belong  to  tne  estate 
of  such  deceased  person."  In  April  1852  A.  died,  leaving  a  will  in  which  C.  his 
brother,  and  D.  were  named  executors,  who  proved  the  will  and  assumed  the 
trust:  in  May  following,  B.,  the  surviving  partner,  according  to  the  articles 
of  copartnership,  contracted  with  and  employed  D.  to  act  as  clerk  for  the 
remainder  of  the  term,  for  the  compensation  of  one-third  of  the  net  profits 
which  might  accrue  from  time  to  time  to  A's  estate,  less  the  sum  of  $3o0  per 
annum,  computed  to  be  the  interest  of  A.'s  share  in  the  concern.  The 
business  resulted  profitably,  and  D.  received  a  large  amount  of  money  under 
his  agreement  with  B.  In  1857  0.  and  D.  filed  their  account  as  executors 
of  A.  in  the  Orphans'  Court,  to  which,  after  the  the  termination  of  the 
partnership,  exceptions  were  filed  to  surcharge  the  account  with  the  amount 
of  moneys  received  by  D.  while  executor,  with  which  amount,  less  the  sum 
of  $2000  per  year  allowed  as  salary,  the  auditor  to  whom  the  account  was 
referred,  did  surcharge  the  account.  On  exceptions,  the  Orphans'  Court  over- 
ruled the  auditor,  and  reinstated  the  account,  striking  out,  however,  the 
amount  claimed  for  oommissions  by  the  executors.  On  appeal  to  the  Supreme 
Court  it  was  hdd: 

( 1 . )  That  the  relation  of  D.  to  the  estate  of  his  testator,  was  not  within  the  rule 
in  equity,  which  prevents  one  acting  in  a  representative  or  fiduciary  capacity, 
from  dealing  with  the  estate  or  property  so  trusted  as  to  benefit  himself  or 
make  profits  thereby,  against  the  power  of  reclamation  by  the  cestui  que  trust, 
(2.)  That  the  trust  in  which  the  profits  were  made,  was  that  under  the  agree- 
ment of  partnership,  to  which  D.  was  a  stranger,  and  could  be  employed  in 
it,  even  though  he  was  trustee  under  the  will  when  his  contract  with  B.,  the 
surviving  partner,  was  made;  for  by  that  agreement,  the  interest  of  both 
partners  in  the  firm,  at  the  death  of  A.,  devolved  upon  B.  the  survivor,  who, 
with  the  aid  of  a  clerk  to  be  employed  in  place  of  the  decedent,  was  to  conduct 
the  partnership  to  the  end  of  the  term,  independent  of  all  others,  with  the 
right  to  carry  on  the  business  according  to  nis  own  discretion — a  trust  in 
which  the  executors  had  no  lawful  or  necessary  title,  nor  with  which  they 
liad  either  right  or  duty  to  interfere ;  and,  therefore,  the  account  of  the  execu- 
tors could  not  be  surcharged  with  the  profits  drawn  by  D.  as  an  employee  of 
the  firm. 

(3.)  It  is  not  a  reason  for  surcharging  an  account,  that  the  contract  was 
unconscionable  in  the  amount  of  compensation,  and  therefore  fraudulent  and 
void  as  against  the  heirs,  where  no  fraud  was  found  by  the  auditor,  and  the 
testimony  vindicated  the  contract  as  reasonable,  considering  the  services  to 
be  performed  and  the  risk  run ;  nor  is  it  a  ground  for  the  surcharge,  that  the 
authority  of  the  surviving  partner  was  only  to  employ  a  clerk  in  the  ordinary 
sense  of  the  term,  for  the  survivor  was  to  employ  a  clerk  or  suitable  person  to 
supply  the  place  of  the  deceased  partner;  and  when  the  proof  was  that  D.  had 
devoted  his  whole  time  to  the  general  business  of  the  firm,  as  a  partner 
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would — travelling,  introducing  their  work  in  distant  parts  of  the  country, 
establishing  agencies,  &c.,  conducting  it  with  great  success — the  compensation, 
under  the  circumstances,  was  fair  and  reasonable. 

(4.)  Where,  in  the  articles  of  copartnership,  the  authority  to  employ  a  clerk 
was  followed  by  a  direction  to  pay  him  out  of  the  profits  coming  to  the  estate 
of  the  deceased  partner,  the  contract  by  which  a  clerk  is  subsequently  employed 
and  paid  is  not  fraudulent,  because  allowed  by  the  partners  themselves: 
therefore  the  mode  of  compensation  not  being  objectionable,  nor  the  propor- 
tion of  profits  as  shown  by  the  testimony,  the  contract  was  fair  and  honest  in 
the  outset,  and  its  fruits  must  be  fair  and  honest  also. 

(5.)  Though  D.  after  the  termination  of  the  partnership  had  acted  unfairly, 
in  setting  up  a  rival  factory  and  in  other  matters,  yet  his  conduct  then,  bad 
nothing  to  do  with  the  question  before  the  Orphans'  Court  on  the  accounts 
of  the  executors  of  whom  he  was  one ;  for  fraua  in  the  original  transaction 
could  not  be  inferred  from  it,  nor,  if  the  purpose  was  to  recoup  unliquidated 
damages  in  tort  arising  therefrom,  could  it  be  done  in  the  Orphans'  Court. 

(6.)  Where  the  heirs  of  A.,  in  1855,  filed  their  bill  in  equity  to  have  the  con- 
tract between  B.  the  surviving  partner  nnd  D.  cancelled,  and  an  account  taken 
of  the  partnership  business,  and  the  factory  soon  after  being  burnt,  it  was 
agreed,  in  order  that  the  factory  might  be  rebuilt  and  the  business  continued, 
that  the  equity  suit  should  be  settled,  the  agreement  between  B.  and  D.  to  remain 
in  full  force  until  the  expiration  of  the  term  in  1858;  such  discontinuance  or 
settlement  is  not  in  itself  a  complete  ratification  of  the  agreement ;  it  was 
only  of  weight  on  the  Question  of  the  bona  fides  of  the  contract,  and  its 
performance  together  with  that  of  compensation. 

Appeal  from  the  Orphans*  Court  of  Allegheny  county. 

This  was  an  appeal  by  John  S.  Hall,  Frances  Bailey,  and 
Samuel  W.  Hall,  heirs  and  assigns  of  Samuel  Hall,  deceased, 
from  the  decree  of  the  Orphans'  Court  of  Allegheny  county 
reversing  and  setting  aside  the  auditor's  report  on  the  account 
of  John  C.  Bidwell  and  John  Hall,  executors  of  said  deceased. 

Samuel  Hall  died  in  April  1852,  and  at  the  time  of  his  death 
was  a  member  of  the  firm  of  Hall  &  Spear. 

The  account  of  his  executors  was  filed  in  1857,  showing  a 
balance  due  the  estate  of  $868.90,  which  was  excepted  to  by 
John  S.  Hall,  one  of  the  heirs  of  the  deceased,  on  the  ground 
that  the  accountants*  charge  of  $2072.73  was  extravagant.  It 
was  thereupon  referred  to  John  M.  Kirkpatrick,  Esq.,  as  auditor. 
After  this  reference,  an  additional  exception  was  filed  for  the 
heirs  and  devisees  of  Samuel  Hall,  deceased,  in  which  it  was 
claimed  to  surcharge  one  of  the  executors  (John  C.  Bidwell) 
with  the  sum  of  $29,568.59,  being  money  received  by  him  of 
the  firm  of  Hall  k  Spear,  between  the  29th  of  September  1852 
and  the  30th  of  July  1858.  The  auditor  made  a  learned  and 
elaborate  report,  and  surcharged  the  accountant  according  to 
the  exception,  allowing  the  executor  $2000  per  annum  for  his 
salary  or  compensation,  in  the  business  out  of  which  the  money 
thus  claimed  was  made. 

To  this  report  exceptions  were  filed  for  J.  C.  Bidwell  and  for 
the  heirs  of  Samuel  Hall,  deceased,  which  were  heard  and 
rejected  by  the  auditor. 
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The  Orphans'  Court  (Mellon  presiding),  on  hearing  the  case, 
overruled  the  auditor,  and  reinstated  the  account,  with  some 
alterations  as  to  charges  and  commissions.  The  case  was  there- 
upon removed  into  this  court,  as  above  stated,  by  the  heirs  of 
Samuel  Hall.  The  material  facts  of  the  case,  so  far  as  a  proper 
understanding  of  the  questions  raised  by  this  appeal  is  con- 
cerned, are  fully  stated  in  the  opinion  of  this  court. 

The  case  was  argued  at  great  length  by  Hon.  Charles  Shdler 
and  Robert  Woods  for  the  appellants,  and  by  James  J.  Kuhn 
and  Hamilton  ^  Acheson^  for  appellee. 

The  opinion  of  the  court  was  delivered,  November  18th  1861,  by 

Thompson,  J. — Samuel  Hall  and  Alexander  Spear,  by  articles 
of  agreement  dated  the  7th  of  April  1845,  entered  into  copart- 
nership, for  the  manufacturing  and  sale  of  ploughs,  with  a 
capital  stock  valued  at  ?7943.94,  of  which  two-thirds  was  owned 
by  Hall,  and  the  other  third  by  Spear.  It  was  dissoluble  in  any 
year  ensuing  the  date,  at  the  option  of  either  partner,  on  giving 
to  the  other  three  months'  notice.  In  July  1850,  the  terms  of 
the  copartnership  were  modified  in  two  material  respects.  In 
the  first  place,  it  was  agreed  to  be  continued  for  eight  years, 
without  any  provision  for  dissolution ;  and,  secondly,  it  was  to 
continue  notwithstanding  the  death  of  either  of  the  partners. 
To  meet  such  a  contingency,  it  was  further  agreed  that  "  the 
survivor  (in  case  of  death)  should  be  at  liberty  to  employ  a 
clerk  or  suitable  person  to  supply  the  place  of  such  deceased 
partner,  and  pay  such  clerk  or  person  out  of  the  profits  that 
shall  belong  to  the  estate  of  such  deceased  person." 

Under  these  arrangements,  the  firm  proceeded  without  any 
change  until  the  death  of  Hall,  on  the  20th  of  April  1852.  H^ 
died,  leaving  a  will  in  which  John  Hall,  a  brother,  and  John  C. 
Bidwell  were  named  executors,  and  who  proved  the  will  and 
assumed  the  duties  of  their  appointment.  The  testator  seems 
to  have  reposed  great  confidence  in  his  partner.  Spear ;  for  by 
his  will  he  charged  him  with  many  and  important  duties,  such 
as  paying  off  certain  indebtedness,  disposing  of  property,  and 
furnishing  and  applying  the  means  for  the  maintenance  and 
education  of  his  minor  children,  Frances  A.  and  Samuel  W. 
Hall. 

On  the  20th  of  May  ensuing  the  death  of  Hall,  Spear  con- 
tracted and  agreed  in  writing  with  John  0.  Bidwell,  in  virtue  of 
the  authority  and  power  contained  in  the  supplementary  articles 
of  partnership  of  1850,  that  he  should,  *'from  this  date  until 
the  1st  of  August  1858,  be  the  clerk  for  the  said  firm  of  Hall  & 
Spear:  said  Bidwell  shall  give  all  his  time  and  attention  to  the 
business  of  said  firm."     To  receive  as  compensation  for  his  ser- 
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vices,  the  one-third  of  the  net  profits  which  from  time  to  time 
might  accrue  to  the  estate  of  Samuel  Hall,  less  $350  per  annum 
to  be  deducted  therefrom ;  and  if  no  profits  accrued,  he  engaged 
to  pay  unto  the  estate  that  sum,  which  was  computed  as  the 
interest  on  the  one-third  of  the  capital  of  the  estate  of  Hall  in 
the  concern.  Thus  he  was  to  get  one-third  of  the  profits  accru* 
ing  to  the  Hall  estate,  by  giving  his  services  to  the  business  of 
the  firm,  and  paying  the  interest  of  the  one-third  of  the  capitaL 
The  agreement  was  submitted  to  experienced  counsel,  who 
moulded  it  into  the  form  in  which  it  appears,  and  approved  of  it 
as  right.  It  appeared  also  in  evidence  by  Mr.  Spear,  and  waa 
not  gainsayed,  that  Samuel  Hall,  on  his  deathbed,  "  informed 
me,"  says  the  witness,  "that  he  had  made  John  C.  Bidwell  one 
of  his  executors,  and  would  like  if  I  could  make  an  arrangement 
with  Mr.  Bidwell  to  employ  him  an  a  clerk,'*  No  objection  that 
we  know  of  was  made  to  the  arrangement,  by  John  Hall,  the 
co-executor  and  guardian  of  the  children,  or  John  S.  Hall,  the 
son  of  Samuel  Hall,  who  was  of  age ;  and  they  both  knew  of  it ; 
and  one  of  them  at  least,  John  Hall,  expressly  assented  to  it. 

During  the  continuance  of  the  firm  large  profits  were  realized, 
and  this  may  doubtless  account  for  this  controversy.  The  share 
actually  received  by  Mr.  Bidwell  under  his  agreement,  before 
and  up  to  the  period  at  which  it  terminated,  amounted  during  six 
years  two  months  and  eleven  days,  to  $29,668.59,  and  it  is 
alleged  that  there  is  still  uncollected  and  due  the  firm  a  number 
of  thousand  dollars.  Thus  showing  that  the  concern  was  very 
successful  and  prosperous. 

On  the  1st  of  June  1867,  the  executors  of  Samuel  Hall's  will, 
John  Hall  and  John  C.  Bidwell,  filed  their  account  in  the  Or- 
phans' Court,  exhibiting  a  balance  for  distribution  of  $860.90. 
The  account  was  excepted  to  and  lay  over  until  after  the  termi- 
nation of  the  partnership,  when,  by  leave  of  court,  an  additional 
exception  was  filed  to  surcharge  the  account  with  the  amount  of 
moneys  received  by  Bidwell  while  acting  in  the  employ  of  the 
firm  of  Hall  &  Spear,  on  the  ground  that  in  equity  he  was  not 
entitled  to  the  profits  credited  to  and  received  by  nim  while  an 
executor  of  the  estate.  The  mattw  being  referred  to  an  auditor, 
the  account  was  by  him  surcharged  with  this  amount  and  in- 
terest, less  the  $2000  per  annum  and  interest ;  on  exception  to 
this,  the  Orphans'  Court  overruled  the  auditor  and  reinstated  the 
account  so  far  as  this  claim  was  concerned. 

The  first  point  discussed  here,  was,  whether  the  relation  of 
Bidwell  to  the  estate  was  within  the  rule  in  equity,  which  dis- 
ables one  acting  in  a  representative  or  fiduciary  capacity  from 
dealing  with  the  estate  or  property  so  trusted  as  to  benefit  him- 
self or  make  profits  thereby  against  the  power  of  reclamation  by 
the  cestui  que  trust.    The  executor  is  a  trustee  beyond  all  douht ; 
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•nd  that  the  rule  is  as  stated,  will  fully  appear  by  reference  to 
i  Lead.  Cases  in  Equity  148  et  seq.^  and  164  (Hare  &  Wallace's 
Notes);  6  Casey  498;  8  Id.  817;  10  Id.  100;  11  Id.  174; 
and  in  many  other  cases.  When  the  relation  clearly  exists,  the 
rule  applies  as  a  principle  of  policy,  without  regard  to  the 
honesty  and  fairness  of  the  transaction,  or  the  merits  of  services 
rendered,  or  the  price  paid  in  case  of  a  purchase :  Fox  v.  Mack- 
reth,  2  Bro.  0.  C.  400 ;  1  Lead.  Cases  in  Equity  125.  The 
ground  upon  which  the  disability  rests,  has  been  well  said  to  be, 
that  a  party  cannot  be  both  judge  and  party:  Id.  161.  The 
temptation  to  do  wrong,  and  the  danger  of  doing  it,  if  one  were 
permitted  to  deal  with  himself  about  the  interests  of  others,  is  a 
discovery  easily  made.  And  against  this  the  rule  is  levelled 
with  uncompromising  energy.  There  can  be  no  dispute  about 
this.  It  would  be  as  unjust  to  shake  the  rule  as  to  bring  within 
its  influence  cases  which  do  not  belong  to  it.  Both  results,  as 
well  as  either,  must  be  avoided.  It  has  been  very  earnestly  and 
ably  argued  here,  that  the  contract  of  Bidwell  with  Spear  is 
within  it,  and  that  being  a  trustee  of  the  estate  when  it  was  made, 
he  remains  a  trustee  of  the  profits  agreed  to  be  given  him  as 
compensation. 

Whether  the  transaction  was  of  this  nature  or  not  depends 
upon  undisputed  facts ;  and  judgment  and  common  sense  must 
deduce  from  them  the  true  position  of  the  parties.  By  the  terms 
of  the  copartnership  the  interest  of  both  partners  m  the  firm 
devolved  on  Spear,  the  survivor.  He  was  to  conduct  it  to  the 
end  of  the  term  agreed  upon,  with  the  aid  of  a  person  to  be  em- 
ployed by  him  as  a  clerk  or  suitable  person  to  supply  the  place 
of  the  deceased.  It  was  just  to  go  on  as  though  they  both  lived, 
but  to  be  controlled  necessarily  by  the  survivor.  *' Death's 
doings"  were  not  to  dissolve  the  concern ;  one  was  to  do  what 
both  had  done,  and  this  was  the  clear  reciprocal  concession  made 
by  the  partners  each  to  the  other.  In  pursuance  thereof,  the 
survivor  could  employ  whom  he  pleased  as  the  clerk  contem- 

Elated,  by  the  week,  month,  year,  or  for  the  whole  time,  just  as 
e  pleased.  He  could  dismiss  him  too,  for  unfaithfulness,  just 
as  any  one  else  could  do ;  he  was  thus  by  the  agreement  the 
trustee  of  the  partnership  property  while  the  firm  lasted,  as 
much  as  any  agent  can  ever  be  a  trustee.  His  control  was  inde- 
pendently of  all  others,  and  to  be  exercised  clear  of  any  executor 
or  administrator.  No  reasoning  can  demonstrate  a  thing  so  self- 
evident  as  that  the  survivor  had  in  this  case  the  uncontrollable 
right  to  carry  on  the  firm  according  to  his  own  discretion,  to  the 
end  of  the  term,  and  with  it  the  executors  had  no  lawful  or 
necessary  title  or  right  to  interfere,  nor  duty  either. 

The  contract  was  therefore  in  no  sense  a  contract  by  Bidwell 
with  himself;  nor  was  he  both  judge  and  party;  nor  had  he 
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the  control  of  the  property  so  as  to  be  tempted  to  do  wrong  iji 
its  management ;  nor  the  power  to  manage  it,  further  than  good 
reasons  might  influence  his  employer.     These  were  just  the  facts 
of  the  relation,  and  if  we  go  out  of  them,  or  beyond  them,  we 
may  fancy  and  build  just  such  airy  fabrics  as  we  choose,  but  the 
law  will  not  recognise  them.     If  this  be  the  correct  exposition 
of  the  relation  of  the  parties  to  the  contract  which  lies  in  the 
foundation  of  the  controversy,  and  we  think  it  is,  then  Mr.  Bid- 
well  was  not  within  the  disabling  equity  rule  already  stated,  but 
is  within  another  class  of  cases  resting  as  firmly  upon  morality 
and  reason  as  that  just  stated.     The  rule  to  be  extracted  from 
them  may  be  fairly  stated  to  be,  that  where  the  control  of  trust 
property  is  taken  out  of  the  power  of  the  trustee  by  the  act  of 
the  law,  or  other  paramount  authority,  he  will  not  be  regarded 
as  standing  in  a  fiduciary  relation  to  it.     The  first  of  these  cases 
at  hand  is  Provost  v.  Gratz,  1  Pet.  C.  C.  Rep.  878.     There,  an 
assignee  for  the  benefit  of  creditors,  purchased  real  estate  of  the 
assignor  at  sheriff's  sale,  which  had  been  encumbered  before  the 
assignment ;  on  a  resale  he  made  a  profit  on  it,  but  although  a 
creditor  claimed  to  hold  him  for  the  profits  thus  made,  the  court, 
per  Judge  Washington,  held  he  was  not  within  the  rule  in  equity, 
and  the  plaintiff  failed.     The  next  case  is  Fisk  v.  Sarber,  6  W. 
&  S.  18,  in  which  an  assignee  under  our  insolvent  laws  was  held 
not  to  be  disabled  from  purchasing  at  a  sheriff's  sale  property  of 
the 'debtor.    That  was  the  only  point  in  the  case,  and  the  subject 
was  discussed  at  great  length  by  Mr.  Justice  Kennedy.     Then 
follows  Cadbury  v.  Duval,  10  Barr  265,  in  which  a  sale  by  trus- 
tees under  a  will  to  an  executrix  was  held  valid.     It  is  not 
necessary  to  notice  some  peculiarities  of  that  transaction,  insisted 
on  at  the  time  as  taking  it  out  of  the  rule ;  they  were  put  aside 
by  the  court,  and  the  broad  question  of  ability  to  hold  was  deter- 
mined.   Bell,  J.,  delivering  the  opinion  of  the  court,  said,  '^  That 
the  vendee  was  also  executrix,  tended  in  no  degree  to  impeach 
the  title.     It  is  very  true  a  trustee  cannot  purchase  at  his  own 
sale,  except  subject  to  the  condition  of  avoidance  at  the  pleasure 
of  the  centui  que  truutj  for  the  policy  of  the  law  forbids  that  the 
seller  should  also  be  the  buyer,  where  the  interests  of  third 
persons  may  be  involved :  Burch  v,  Lantz,  2  R.  392 ;  Chronester 
V.  Barkey,  7  W.  &  S.  152.     But  where  an  executor  or  adminis* 
trator  stands  unconnected  with  the  trust,  there  is  no  principle 
denying  the  right  of  becoming  a  purchaser  from  the  trustee. 
'  Qessante  ratione  cessat  lex.'     For  the  same  reason  he  is  not 
considered  as  within  the  policy  of  the  prohibition,  where,  before 
the  sale  to  him,  the  trust  has  been  determined :  Painter  v.  Hen- 
derson, 7  Barr  50 :  or  where  the  subject  of  it  has  been  taken  off 
the  hands  of  the  trustee  by  an  agent  acting  by  paramount  au- 
thority, as  for  instance,  where  the  sale  is  by  a  sheriff  by  virtue 
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of  legal  process  against  the  creator  of  the  trust :  Provost  v.  Gratz, 
1  Pet.  C.  C.  Rep.  878;  Fisk  v.  Sarber,  6  W.  &  S.  18.  Here 
Mrs.  Duval  was  an  entire  stranger  to  the  tru$t  to  sell,  and  at  full 
liberty  to  buy.*' 

So  we  have  said  that  Bidwell  was  a  stranger  to  the  trust  to 
carry  on  the  partnership,  and  might  contract  to  be  employed  in 
it.  We  followed  these  cases  in  Chorpenning's  Appeal,  8  Casey 
315,  in  deciding  that  a  guardian  might  purchase  real  estate 
belonging  to  the  ancestor  of  the  wards  at  a  sheriff's  sale,  he 
having  in  his  hands  no  money  belonging  to  the  wards  to  enable 
him  to  redeem  it :  See  also  Fisher's  Appeal,  10  Casey  29.  These 
citations  rule  the  law  with  us,  in  cases  within  their  sphere,  and 
that  BidwelFs  was  so  at  the  time  of  making  the .  contract,  and 
during  its  continuance,  we  cannot  doubt.  Upon  the  rule  in 
equity,  therefore,  he  is  not  to  be  surcharged  with  the  profits 
drawn  by  him  as  employee  of  the  firm.  We  think  both  the 
auditor  and  the  court  below  were  in  error  on  this  point. 

It  was  further  insisted  that  the  contract  was  unconscionable 
in  the  amount  of  compensation,  and  therefore  fraudulent  and 
void  as  against  the  heirs.  We  might  dismiss  this  with  the  remark 
that  no  fraud  was  found  by  the  auditor.  But  we  may  remark, 
further,  that  the  great  preponderance  of  testimony,  of  the  most 
reliable  character,  as  we  learn,  fully  vindicates  the  contract  as 
reasonable,  considering  the  services  to  be  performed  and  the 
risk  run.  Nor  did  the  exceptants  attempt  to  impugn  the  con- 
tract on  the  ground  that  the  accountant  was,  by  his  position  as 
executor,  possessed  of  information  which  gave  him  an  undue 
advantage  in  the  bargain ;  because  it  was  not  shown  that  the 
fact  was  so,  and  because,  from  what  we  can  discover  in  the  testi- 
mony, the  books  would  not  have  shown  a  very  great  state  of 
prosperity,  not  over,  perhaps,  $4000  or  ^500  clear  profits 
accruing  to  the  whole  capital  as  average  for  the  last  seven  years, 
and  because  of  the  impossibility  of  any  source  of  information 
being  adequate  to  the  task  of  foretelling  the  future.  Who  could 
tell  what  the  demand  might  be  for  the  next  six  years,  in  view  of 
Hew  inventions  which  might  be  discovered  ? — the  fluctuation  in 
business,  or  the  abundance  or  scarcity  of  money. 

Nor  was  the  objection  sound  that  the  authority  was  only  to 
employ  a  clerk  in  the  ordinary  sense  of  the  term.  This  was 
neither  the  authority,  nor  the  terms  of  the  engagement.  Spear 
was  to  employ  a  "  clerk  or  suitable  person  to  supply  the  place 
of  the  deceased  partner."  The  word  clerk  is  explained  by  the 
terms  following  it.  The  employment  was  of  a  person  to  take 
the  place  in  the  business  of  the  concern  occupied  by  the  deceased 
partner.  Not  simply  as  book-keeper  and  accountant.  The 
terms  of  the  engagement  were  in  accordance  with  the  terms  of 
the  power  and  will,  that  Bidwell  was  to  be  the  clerk,  and  should 
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" give  all  his  time  and  attention  to  the  businesi  of  iaid  firm" 
This  was  unlimited  as  to  the  duties  to  be  performed,  and  the 
proof  was  very  abundant  that  he  performed  much  more  than 
the  ordinary  duties  of  a  clerk ;  that  he  did  out-door  and  general 
business  of  the  firm  to  a  great  extent,  such  as  travelling  about, 
establishing  agencies,  and  exhibiting  and  introducing  their  work 
in  distant  parts  of  the  country.  For  this  sort  of  employment, 
the  business  men  called  to  testify,  thought  the  compensation, 
taking  the  risk  into  consideration,  was  fair  and  reasonable. 

Nor  was  the  mode  of  compensation,  in  view  of  the  terms  of 
the  contract,  an  unlikely  one  to  be  hit  upon.  The  authority  to 
employ  a  clerk  was  followed  by  a  direction  to  pay  the  clerk,  or 
suitable  person  to  be  employed,  out  of  the  share  of  the  profits 
that  "  shall  belong  to  the  estate  of  such  deceased  person."  They 
might  readily  have  supposed  this  to  be  the  true,  if  not  the  only, 
mode  of  compensation  provided  for  in  the  supplemental  article 
of  partnership,  especially  as  the  opinion  of  counsel  being  had 
on  the  subject  of  the  contract,  its  terms  were  approved  by  him. 
We  agree  fully  that  this  mode  of  compensation  was  within  the 
terms  of  the  stipulation  between  the  partners,  although  perhaps 
any  other  mode  which  would  have  derived  the  compensation 
from  profits,  would  have  been  equally  so.  The  contract  was  not 
assailable  therefore  for  thia.  It  had  nothing  like  a  fraudulent 
appearance  in  it,  inasmuch  as  it  was  allowable  by  the  partners 
themselves.  If,  therefore,  the  mode  of  compensation  was  not 
objectionable,  as  the  testimony  of  experienced  business  men 
clearly  establishes  that  it  was  not,  and  the  proportion  of  profits 
agreed  to  be  allowed  was  not  exorbitant,  as  the  testimony  also 
establishes  it  not  to  have  been,  in  view  of  the  services  to  be  per- 
formed and  the  risk  to  be  run,  then  it  is  impossible  to  see  how 
the  results  could  afiect  the  fairness  of  the  transaction.  If  it 
was  a  fair  and  proper  arrangement  in  the  outset,  the  fruits  of 
such  arrangement,  there  being  no  fraud  alleged  in  producing 
them,  could  not  be  otherwise  than  fair  and  honest. 

The  allegations  against  the  conduct  of  Bidwell,  after  the 
termination  of  the  partnership  and  his  employment  had  ceased, 
in  setting  up  a  rival  factory,  in  apparently  using  the  firm  name, 
or  rather  assuming  a  successorship  to  it,  and  in  making  use  of 
his  knowledge  of  their  customers  for  the  advantage  of  his  own 
firm,  had  nothing  whatever  to  do  with  the  .question  before  the 
court.  It  was  nothing  from  which  fraud  in  the  original  trans* 
action  could  be  inferred,  and  if  the  purpose  was  to  recoup 
unliquidated  damages  in  torty  it  could  not  be  done  in  any  court, 
much  less  in  the  Orphans'  Court. 

We  have  not  placed  this  case,  as  did  the  Orphans'  Court,  on 
the  supposed  ratification  of  the  contract  between  Spear  and  Bid- 
well,  in  the  discontinuance  of  the  bill  in  equity  in  the  Orphans' 
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Court.  We  think  there  was  difficulty  in  resting  it  there.  That 
transaction,  however,  was  not  without  some  consequence  on  the 
question  of  the  bona  fides  of  the  contract  and  its  performance, 
together  with  the  compensation.  We  need  not  remark,  however, 
farther  on  this  branch  of  the  case ;  suffice  it  that,  for  the  reasons 
given,  we  have  arrived  at  the  same  result  as  did  the  Orphans' 
Court,  and  accordingly  their  decree  is  affirmed. 

Decree  affirmed  at  the  costs  of  the  appellants. 

Woodward,  J.,  and  Read,  J.,  dissented. 


Sinclair  versus  Healy^ 

IhtrcTiaser  of  Chattelj  from  one  who  acquired  it  fraudulently j  not  affected 
hy  the  Fraud,  witluyut  Notice, 

1.  A  bond  fide  purchaser  of  a  chattel  for  a  valuable  consideration,  and 
without  notice  from  a  fraudulent  Tendee,  takes  a  title  clear  of  the  fraud, 
whether  it  be  actual  or  legal. 

2.  Therefore,  where,  in  trespass  against  the  sheriff  for  seizingand  selling  as  the 
property  of  one  of  a  firm,  defendants  in  an  execution,  two  yote  of  oxen,  which 
had  been  bought  before  the  execution  issued  by  the  plaintiff  in  the  action, 
from  an  alleged  fraudulent  vendee  of  the  execution-debtor ;  the  court  below 
charged  the  jury,  that  "  if  the  sale  by  the  alleged  fraudulent  vendor  to  the 
alleged  fraudulent  vendee  was  fraudulent,  then  their  verdict  should  be  for 
the  defendant,"  without  the  instruction  that  their  verdict  should  be  thus  found ; 
if  the  plaintiff  purchased  with  a  knowledge  of  the  fraud,  it  was  error. 

Error  to  the  Common  Pleas  of  Elk  county. 

This  was  an  action  of  trespass,  brought  August  Slst  1869,  by 
Major  Sinclair  against  William  C.  Healy,  sheriflF  of  Elk  county, 
to  recover  damages  for  levying  on  and  selling  two  yoke  of  oxen 
under  a  writ  of  fieri  facias^  at  the  suit  of  Sattler  &  Bennett 
against  Jerome  Powell,  John  Cobb,  and  Rulof  Rulofson. 

The  oxen  in  controversy  were  purchased  by  the  plaintiff  from 
Isaiah  Cobb,  at  a  place  called  Beach  Bottom,  about  nine  miles 
from  Ridgeway,  and  paid  for  by  a  credit  for  their  value  on  a 
promissory  note  which  plaintiff  held  against  said  Cobb.  They 
were  then  delivered  to  plaintiff,  who  drove  them  to  Ridgeway, 
where  he  remained  with  them  over  night.  As  he  was  leaving 
the  next  morning  for  his  home,  in  the  state  of  New  York,  the 
oxen  were  levied  on  by  the  defendant,  as  the  property  of  John 
Cobb. 

On  the  trial  of  the  case,  the  defendant  offered  in  evidence  an 
article  of  agreement  made  June  5th  1858,  between  John  Cobb, 
of  one  part,  and  Isaiah  and  J.  B.  Cobb,  for  the  sale  of  certain 
personal  property  therein  mentioned,  amounting  to  $5772.84, 
and  for  the  interest  which  John  Cobb  had  in  a  certain  contract, 

4  Wr.— 27 
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made  by  him  with  Blake,  Dreeden,  Garnett,  and  Wilcox,  for 
manufacturing  lumber  at  the  Beach  Bottom  Mill  in  Elk  county. 
This  was  followed  by  evidence  tending  to  show  that  at  the  time 
John  Cobb  sold  the  personal  property  and  interest  in  the  con- 
tract to  I.  &  T.  B.  Cobb,  he  was  insolvent,  and  the  allegation  of 
the  defendant  was  that  the  sale  was  intended  to  delay,  hinder, 
and  defraud  creditors,  and  was  therefore  void,  under  the  statute 
of  13  Elizabeth.  One  yoke  of  the  oxen  in  controversy  was 
included  in  the  sale  of  June  5th  1858,  above  mentioned.  The 
other  was  bought  afterwards  by  Isaiah  Cobb,  from  Zina  Vanor- 
man,  and  paid  for  with  a  pair  of  horses,  which  were  included  in 
the  agreement  of  June  5th  1858. 

The  court  directed  the  jury  to  determine,  under  all  the  evi- 
dence of  the  case,  whether  the  sale  made  by  John  Cobb  was  not 
designed  to  delay,  hinder,  or  defraud  creditors,  and  fraudulent 
under  the  statute  of  13  Elizabeth.  If  they  should  find  it  was 
not,  then  their  verdict  should  be  in  favour  of  plaintiflF  for  the 
value  of  the  property  of  which  he  had  been  deprived  by  defendant, 
and  interest.  If  they  should  find  that  the  sale  was  fraudulent, 
their  verdict  should  be  for  the  defendant.  That  defendant  would 
not  be  a  trespasser,  if  the  jury  should  find  that  the  sale  to  I.  b 
T.  B.  Cobb  was  fraudulent ;  otherwise  he  would. 

Upon  the  point  that  the  Vanorman  cattle  having  been  paid 
for  by  I.  &  T.  B.  Cobb  with  property,  the  possession  and  claim 
to  which  was  derived  to  them  through  a  sale  which  is  alleged  by 
the  defendant  to  have  been  fraudulent,  the  iury  were  instructed 
that  if  they  found  such  sale  to  have  been  fraudulent,  they  (the 
Vanorman  cattle)  were  the  property  of  John  Cobb,  and  subject 
to  levy  for  his  debts,  although  not  embraced  in  the  contract  and 
bill  of  sale  between  John  Cobb  and  I.  &  T.  B.  Cobb,  and  plain- 
tiff would  not  be  entitled  to  recover  for  them. 

Under  these  instructions,  there  was  a  verdict  and  judgment  for 
defendant,  whereupon  the  plaintiff  sued  out  this  writ,  and  assigned 
for  error  the  instruction  to  the  jury,  as  above  stated. 

Souther  ^  Willis^  for  plaintiff. 

The  defendant's  counsel  furnished  no  printed  argument. 

The  opinion  of  the  court  was  delivered,  November  29th  1861,  by 
Read,  J. — A  bond  fide  purchaser  of  a  chattel,  for  a  valuable 
consideration,  and  without  notice  from  a  fraudulent  vendee,  takes 
a  title  clear  of  the  fraud,  whether  it  be  actual  or  legal.  The 
present  case,  as  presented  by  the  plaintiff  in  error's  paper-book, 
appears  to  come  within  this  category,  and  the  error  of  the  court 
was  in  instructing  the  jury,  upon  only  one  branch  of  the  proposi- 
tion, that  if  the  sale  by  the  alleged  fraudulent  vendor  to  the 
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alleged  fraudulent  vendee  was  fraudulent,  then  their  verdict 
should  be  for  the  defendant,  entirely  ignoring  the  question, 
whether  the  plaintiff  purchased  with  a  knowledge  of  the  fraud 
or  not.  Upon  that  point,  the  court  should  have  instructed  the 
jury  upon  the  law  as  we  have  stated  it,  and  submitted  the  facts 
to  them  under  such  ruling,  for  their  decision.  This  error  runs 
through  the  whole  charge  of  the  court. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Frederick  versus  Easton. 

Foreign  Attachment — Jttclgment  against  Garnishee  on  Answer. 

A  debt  dae  to  a  contractor  by  a  passenger  railroad  company,  which  waf 
payable  in  their  own  bonds,  was  attached  by  writ  of  foreign  attachment  by  a 
creditor  of  the  contractor.  After  judgment,  upon  interrogatories,  answers 
were  filed  by  the  company  admitting  a  much  larger  indebtedness  than  the 
plaintiff's  demand:  aiterwards  the  company  settled  with  the  contractor, 
paying  him  in  bonds  as  agreed  on,  and  retainmg  enough  of  them,  if  taken  at 
par,  to  pay  the  plaintiff's  claim,  which  facts  were  set  out  in  amended  answers. 
Judgment  being  entered  on  the  answers,  for  the  amount  of  the  claim  at  the 
time  of  the  attachment,  excluding  the  interest  accrued,  payable  in  the  bonds 
of  the  company  at  par,  on  writ  of  error  it  was  held : 

That  the  judgment  of  the  court  below  was  erroneous;  and  that,  as  the 
company  had  admitted  enough  in  their  hands  to  pay  the  claim  of  the 
plaintiffs  which  they  had  not  retained,  judgment  should  have  been  rendered 
against  them  as  garnishees,  de  bonis  propriiSf  for  the  full  amount  of  the 
claim  with  interest  and  costs. 

Error  to  the  Common  Pleas  of  Allegheny  county. 

This  was  a  foreign  attachment  in  case  by  John  M.  Frederick 
against  Alexander  Easton,  wherein  The  Pittsburgh  and  Birming- 
ham Passenger  Railroad  Company  were  summoned  as  garnishees, 
in  which,  after  judgment  against  the  defendant,  which  was  sub- 
sequently assessed  at  $102.94,  interrogatories  were  exhibited  to 
the  garnishees,  and  answers  and  amended  answers  filed. 

The  material  facts  on  which  this  case  was  submitted  to  the 
court  were  these : — Easton,  the  defendant,  a  non-resident  of  the 
Commonwealth  of  Pennsylvania,  on  the  28th  day  of  July  1859, 
entered  into  a  contract  with  the  Pittsburgh  and  Birmingham 
Railroad  Company,  by  which  he  agreed  to  build,  construct,  and 
equip  the  said  company's  road  for  a  certain  sum,  payable  solely 
and  exclusively  in  and  by  the  company's  seven  per  cent,  mort- 
gage bonds,  issued  in  pursuance  of  authority  granted  to  said 
company  in  and  by  the  Act  of  Assembly  incorporating  it. 

The  claim  of  the  plaintiff  arose  from  a  sub-contract,  entered 
into  between  the  said  Alexander  Easton  and  himself,  but  not 
upon  the  terms  and  conditions  specified  in  the  contract  made 
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with  the  railroad  company.  Instead  of  receiving  the  bonds  of 
the  company,  he  was  to  be  paid  in  cash  for  work  to  be  done  by 
him  in  the  building  and  construction  of  said  road.  Easton  failed 
to  comply  fully  with  the  terms  of  the  contract  made  with  the 
railroad  company,  and  also  failed  to  pay  Frederick,  the  plaintiff, 
his  just  dues,  but  left  the  state,  whereupon  these  proceedings 
were  instituted  by  plaintiff  in  error  for  the  recovery  of  his 
money.  The  company  admitted,  in  their  first  answers,  that  at 
the  time  of  the  service  of  the  writ  they  were  indebted  to  said 
Easton  in  a  much  larger  sum  than  the  amount  of  plaintiff's 
claim,  although,  at  the  time  of  filing  the  said  answers,  it  was 
impossible  to  designate  the  precise  amount. 

In  the  amended  answers  the  railroad  company,  after  setting 
forth  that  the  defendant  Easton  had  failed  to  comply  with 
certain  parts  of  his  agreement,  in  consequence  of  which  the 
company  refused,  at  first,  to  take  the  road  off  his  hands,  but 
subsequently,  after  notice  to  him,  finished  the  work  themselves, 
and  refused  to  make  a  settlement  in  full,  claiming  that  defendant 
was  overpaid ;  admitted  that,  under  such  a  state  of  facts,  long 
negotiations  occurred  between  the  parties,  which  eventually 
resulted  in  a  compromise  settlement,  made  on  the  twelfth  day  of 
January  1860,  and  subsequent  to  the  service  of  the  attachment  in 
this  case ;  by  which  Easton  agreed  to  accept,  and  did  accept  the 
seven  per  cent,  mortgage  bonds  of  the  company,  issued  in  pur- 
suance of  the  authority  granted  them  by  the  charter,  at  par ; 
that  at  the  settlement  with  Easton,  the  company,  upon  their  own 
motion  and  responsibility,  retained  in  their  hands  ^98.32  of  said 
bonds,  to  pay  off  the  plaintiff's  claim,  of  which  he  had  notice, 
and  that  they  were  ready  to  pay  the  amount  of  plaintiff's  claim 
in  said  bonds,  and  tendered  judgment  accordingly. 

The  court  below,  on  hearing  the  case,  entered  judgment  in 
favour  of  the  plaintiff  against  the  garnishee  for  the  amount  of 
the  judgment  against  Easton,  "payable  in  bonds  of  the  garni- 
shees, to  wit.  The  Pittsburgh  and  Birmingham  Passenger  Bail- 
road  Company,  at  par,"  as  admitted  and  set  forth  in  the  said 
answers. 

The  plaintiff  thereupon  sued  out  this  writ,  and  assigned  for 
error  the  following  matters : — 

1.  That  the  court  erred  in  reducing  the  amount  of  damages 
assessed  by  the  prothonotary  in  the  case,  (viz.,  debt  ^8.82; 
interest  to  October  1st  1860,  $4.62;  total,  ^f  102.94,)  to  the  sum 
of  9dS'S2,  not  allowing  any  interest  on  plaintiff's  claim  up  to 
the  time  when  the  prothonotary,  whose  peculiar  duty  it  was, 
assessed  the  damages  aforesaid,  in  pursuance  of  the  2d  section 
of  the  Act  of  Assembly,  passed  the  12th  day  of  April  1855,  P.  L. 
532. 

2.  That  the  court  erred  in  ordering  and  adjudging  that  jndg« 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  421 

[Frederick  v.  EastOD.] 

ment  be  entered  in  favour  of  the  plaintiff  against  the  garnishee, 
for  the  sum  of  898,32,  payable  in  the  bonds  of  the  company  atpavy 
it  being  the  duty  of  the  court,  upon  application,  to  award  an 
execution  in  pursuance  with  the  provisions  of  the  Act  of  Assem* 
bly,  passed  the  18th  June  1836,  §  59,  P.  L.  682, 

Aughtnbaugh  ^  Snowden^  for  plaintiff. 

Simpson  ^  McLaren^  for  defendant. 

The  opinion  of  the  court  was  delivered,  November  29th  1861, 
by 

LowRiE,  C.  J. — The  plaintiff  has,  of  course,  a  right  to  a  judg- 
ment against  the  credits  and  effects  of  the  defendant  in  the  hands 
of  the  garnishees,  in  such  an  amount  as  will  satisfy  his  judgment 
againsj  the  defendant,  if  the  answer  of  the  garnishees  admits 
that  much  in  their  hands  at  the  time  of  the  service  of  the  execu- 
tion attachment.  We  have  some  diflSculty  in  understanding  the 
answers  of  the  garnishees,  but  that  is  their  fault,  and  the  plaintiff 
must  not  suffer  for  it.  However,  this  much  seems  clear.  The 
garnishees  were  indebted  to  the  defendant  in  a  much  larger  sum 
than  was  suflScient  to  satisfy  the  claim  of  the  plaintiff,  but  the 
defendant  had  been  in  default  with  them,  and  this  caused  some 
difficulty  which  was  finally  adjusted,  and  the  garnishees  paid  the 
defendant  in  full  in  their  own  seven  per  cent,  bonds,  payable  in 
twenty  years,  and  counting  them  as  of  par  value;  retaining, 
however,  enough  of  said  bonds  to  pay  the  plaintiff's  claim,  if 
they  should  be  received  at  par.  The  answer  and  amended 
answer  leave  it  somewhat  doubtful  whether  the  debt  was  con- 
tracted payable  in  that  way,  or  whether  it  was  so  paid  by  com- 
proinise.  It  is  sufficient,  however,  that  they  owed  enough  to 
aecure  the  plaintiff's  claim.  If  they  owed  it  in  marketable  bonds, 
the  law  would  have  found  some  way  to  make  the  plaintiff's 
money  out  of  them,  had  the  garnishees  retained  enough  of  them, 
as  they  ought  to  have  done. 

They  confess  that  they  did  not  retain  them,  and  therefore  no 
judgment  against  the  defendant's  effects,  in  their  hands,  can  do 
justice  to  the  plaintiff,  and  the  judgment  ought  to  have  been 
against  the  garnishees  themselves  de  bonis  propriis.  They  had 
enough  to  pay  the  debt,  interest,  and  costs,  and  the  plaintiff 
ought  to  have  recovered  all  this  from  the  garnishees,  and  it 
would  be  their  right  to  deduct  it  all  from  the  debt  due  by  them 
to  the  defendant.  The  plaintiff  is  not  to  suffer  by  their  impru- 
dence in  parting  with  the  property  after  the  service  of  the 
execution. 

Judgment  reversed,   and  judgment  for  the   plaintiff 
against  the  garnishees  for  the  sum  of  $102.94,  and 
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•nterest  from  the  Ist  October  1860,  and  costs  of  suit, 
ind  that  on  the  payment  thereof  by  the  garnishees, 
;hey  be  discharged  and  released  from  so  much  of 
their  debt  to  the  defendant  Easton,  and  the  record 
is  remitted  for  execution. 


Fitzimmons^s  Appeal. 
Sutton's  Appeal. 

Orphans*  Court  Sales  granted  against  Remonstrance  of  Lien- Creditors,— ' 
Power  of  Court  to  decree  Sale,  and  to  regulate  the  Security  to  be  given 
by  the  Administrators  and  manner  of  Payment, 

1.  The  Orphans'  Court  hare  power  to  order  the  sale  of  the  real  estate  of  a 
decedent  on  application  of  the  administrator,  though  a  portion  of  it  may  he 
covered  by  a  mortgage,  upon  which  proceedings  have  been  instituted  in  a 
common  law  court. 

2.  It  is  a  matter  of  discretion  with  the  court  either  to  investigate  the  facts 
of  the  case,  or  to  refer  it  to  an  auditor  to  report  the  facts  with  his  opinion  and 
the  reasons  therefor;  and,  where  issues  of  fact  are  raised  by  the  answer  of  the 
mortgage-creditors  to  the  petition  for  the  order  of  sale,  it  is  not  a  matter  of 
right  for  them  to  have  those  issues  tried  either  before  an  auditor  or  by  the 
court. 

3.  Under  the  Act  22d  March  1859,  the  Orphans'  Court  may  decree  a  sale 
on  credit. 

4.  It  is  not  a  sufficient  reason  for  reversing  the  decree,  that  it  required  a 
bond  with  approved  security  in  a  fixed  sum,  conditioned  for  the  faithful 
application  oi  the  proceeds  of  sale,  &c.,  instead  of  a  penal  sum  of  doable  the 
amount  of  the  estimated  value  of  the  land  to  be  sold;  for  it  is  to  be  presumed, 
that  the  court  below,  in  making  the  decree,  had  regard  to  the  sufficiency  of  the 
bond  as  to  amount. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county. 

This  was  an  appeal  by  David  Fitzimmons  and  John  A. 
Fitzimmons,  from  the  decree  of  the  Orphans*  Court,  directing 
the  sale  of  the  real  estate  of  Thomas  Wallace,  deceased. 

The  case  was  this : — On  December  29th  1860,  William  P.  Baum, 
administrator  of  Thomas  Wallace,  deceased,  filed  his  petition  in 
the  Orphans'  Court  of  Allegheny  county,  setting  forth  that  de- 
cedent left  a  widow,  Elizabeth  Jane  Wallace,  and  three  minor 
children,  of  whom  said  Elizabeth  was  guardian;  that,  as 
appeared  by  the  account  filed  by  the  original  executor,  there 
was  no  personal  estate  for  the  payment  of  said  decedent's  debts, 
of  which  debts  a  schedule  was  attached ;  that  said  decedent  died 
seised  of  certain  real  estate,  of  which  a  schedule  was  also 
attached ;  and  praying  for  an  order  to  sell  so  much  of  said  real 
estate,  as  might  be  sufficient  for  payment  of  said  debts. 

The  schedule  of  debts  amounted  to  over  ^{60,000.  All  the  real 
estate  described  lay  in  Allegheny  county,  except  a  large  body 
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of  coal,  with  a  piece  of  surface  land  attached,  lying  in  Washington 
county. 

Attached  to  the  petition,  was  the  written  approval  of  Eliza- 
beth Jane  Wallace,  in  her  own  behalf,  and  as  guardian  of  said 
minors. 

With  the  petition,  there  was  offered  for  approval,  the  administra- 
tor's bond,  with  a  surety,  in  the  penal  sum  of  $40,000.  On  pre- 
sentation of  the  petition,  the  court  ordered  it  to  be  filed,  and,  at 
request  of  counsel,  who  desired  to  be  heard  in  opposition,  fixed 
January  12th  1861,  for  a  hearing.  On  that  day,  David  and 
John  A.  Fitzimmons,  the  appellants,  filed  their  answer  to  the 
petition,  setting  forth  that  they  held  a  mortgage,  executed  to 
them  by  the  decedent,  for  the  sum  of.  $43,200,  drawing  interest 
from  June  28th  1858,  and  covering  as  the  first  lien  of  record,  a 
portion  of  decedent's  real  estate,  as  described  in  the  petition, 
viz. :  the  land  and  coal  in  Washington  county,  and  items  Nos.  2, 
8  and  4  of  the  seven  enumerated  portions  of  real  estate  in  Alle- 
gheny county;  that  said  mortgage  was  payable  in  five  equal 
annual  instalments,  the  first  in  two  years  from  the  date  thereof; 
that  suit  had  been  brought  on  the  debt  secured  by  said  mortgage, 
and  was  then  pending,  in  contest,  in  the  District  Court  of  Alle- 
gheny county. 

The  answer,  after  setting  forth  the  interest  which  respondents 
had  in  the  question  before  the  court,  that  they  had  not  been 
consulted  as  to  the  application,  or  even  notified  of  its  being 
intended,  and  that  they  firmly  believed  the  purpose  of  the  ad- 
ministrator was  to  sacrifice  the  securities  held  by  them,  in  forcing 
a  large  amount  of  real  estate  into  market  during  a  time  of 
general  pecuniary  distress,  and  by  compelling  respondents,  while 
their  claim,  by  far  the  largest,  was  in  litigation,  to  secure  their 
debt  by  the  purchase  of  property  which  they  did  not  want,  then 
proceeded  to  state  the  specific  objections  to  the  petition,  which 
were : — 

1.  That  no  true  and  perfect  inventory  and  eonscionable  ap- 
praisement of  all  the  personal  estate  of  decedent,  was  annexed 
to  the  petition. 

2.  The  petition  did  not  specify  the  probable  value  of  the  real 
estate  proposed  to  be  sold,  so  that  the  security  might  be  fixed, 
in  at  least  double  the  value,  as  expressly  required  by  Act  of 
Assembly. 

8.  The  petition  did  not  set  forth  fully,  as  required  by  Rule 
XL  of  the  Orphans*  Court,  the  ground  upon  which  the  applica- 
tion was  made,  nor  the  amount  proposed  to  be  raised  by  the 
sale. 

4.  The  schedule  of  decedent's  debts  was  incorrect,  as  large 
payments  had  been  made  thereon. 

5.  The  court  had  no  power  to  order  the  sale  of  the  land  in 
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Washington  county,  which,  in  terras,  was  included  in  the  appli- 
cation. 

6.  So  far  as  regarded  the  land  embraced  in  respondent's 
mortgage,  there  was  no  necessity  for  the  sale  thereof,  at  that 
time,  and  on  the  contrary,  such  sale  would  be  greatly  prejudicial 
to  the  interests  of  all  concerned,  and  especially  to  the  respon- 
dents; of  all  which,  respondents  averred  their  readiness  and 
ability  to  satisfy  the  court,  should  an  opportunity  be  afforded 
them. 

They  therefore  prayed  the  court  to  dismiss  the  petition  for  the 
defects  set  forth.  But  in  case  the  court  entertained  the  same, 
inasmuch  as  the  necessity  or  expediency  of  a  sale,  and  its  terms, 
if  ordered ;  the  proper  designation  of  the  property  to  be  sold,  as 
also  the  value  thereof,  and  the  amount  of  security  to  be  required, 
involved  questions  of  fact,  which  the  court  could  not  determine 
without  further  advice,  respondents  prayed  the  court  to  appoint 
an  auditor  to  report  on  said  facts,  according  to  Act  of  Assembly 
and  the  rule  of  court  above  referred  to. 

Subsequently  the  cause  was  argued  by  counsel  on  the  petition 
and  answer,  and  also  on  the  answer  of  Benjamin  Lutton,  another 
lien-creditor,  in  opposition  to  the  sale;  and  on  January  31st 
1861,  the  court  delivered  the  following  opinion : — 

"  The  answer  contains  objections  to  the  technical  accuracy  of 
the  petition. 

<'  1.  '  That  the  petitioner  has  not  exhibited  a  true  and  accurate 
inventory  of  the  personal  estate  of  the  decedent.' 

"  The  petitioner  swears  that  by  the  account  of  the  executor 
on  file  of  this  estate,  it  appears  there  are  no  personal  assets  for 
the  payment  of  debts. 

"  2.  *  That  the  petition  fails  to  specify  the  probable  value  of 
the  estate  proposed  to  be  sold,  and  that  the  bond  tendered  for 
forty  thousand  dollars,  is  in  too  small  a  sum.' 

"Although  the  probable  value  of  land  might  be  set  forth 
where  it  is  known  or  readily  ascertained,  yet  the  law  does  not 
make  this  requirement. 

"  As  regards  the  amount  of  the  bond,  the  court  will  at  any 
time,  on  application  and  cause  shown,  increase  it.  The  bond  is 
not  in  the  penal  sum  of  $40,000,  conditioned  for  $20,000,  but 
in  the  real  sum  of  $60,000,  for  the  payment  of  $60,000. 

"  4.  '  It  is  objected  that  a  payment  has  been  made  on  account 
of  one  judgment,  or  in  full,  and  that  respondents  have  been 
informed  that  sundry  other  debts  have  been  paid.' 

"  No  evidence  is  offered  to  prove  these  allegations,  but  assuming 
them  to  be  true  in  the  multitude  of  debts  due  by  the  estate,  the 
payment  of  some  is  no  reason  why  the  estate  should  not  be  sold 
for  the  payment  of  the  rest.     There  is  no  personal  property. 
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^  5.  *  Respondent  denies  the  power  of  the  court  to  order  a 
Bale  of  lands  in  Washington  county.* 

"  The  record  refutes  this  objection.  The  petition  for  sale  is 
confined  to  two  townships  in  Allegheny  county.  As  the  law 
requires  a  correct  statement  of  all  the  real  estate  of  a  decedent, 
land  in  Washington  county  is  embraced  in  the  statement,  but  it 
is  not  included  in  the  petition. 

"  The  other  reasons  urged  by  respondent  against  an  order  of 
sale  are  general ;  are  not  fixed  facts,  but  anticipated  difficulties 
which  may  or  may  not  arise  or  exist.  Should  they  or  any  of 
them  assume  a  tangible  form,  they  can  as  well  be  urged  against 
a  confirmation  of  sale,  as  against  an  order  to  sell. 

**The  court  is  of  opinion,  from  the  exhibit  of  the  record,  and 
the  arguments  of  counsel,  that  it  would  be  inexpedient  to  delay 
the  creditors,  and  burden  the  estate  by  the  appointment  of  an 
auditor,  and  therefore  the  court  refuses  to  appoint  an  auditor 
^  to  investigate  the  facts  of  the  case,  and  to  report  said  facts  and 
his  opinion  thereon,  with  the  reasons  upon  which  it  is  founded.' 

"In  this  proceeding,  Elizabeth  Jane  Wallace,  on  her  own 
behalf,  and  also  as  guardian  of  the  minor  children,  joins  in  the 
petition  for  an  order  of  sale. 

"  The  respondent's  mortgage  covers  four  of  the  seven  enume- 
rated items  of  decedent's  real  estate.  The  court  fails  to  perceive 
what  interest  he  has  in  resisting  the  order  to  sell  at  least  three 
pieces  of  land  embraced  in  the  petition. 

**The  respondent  has  a  mortgage  for  $48,200,  with  interest 
from  28th  of  June  1858 :  this  is  the  first  lien.  There  are  thirty- 
six  other  creditors,  many  of  them  judgment-creditors,  whose 
debts  range  from  $4.25  to  $8250,  the  aggregate  of  which,  with- 
out interest,  exceeds  $16,000. 

"  If  the  court  refuses  the  order  of  sale,  the  whole  estate  will 
be  sold  on  judgments,  and  it  is  plain  to  see  it  will  be  sacrificed ; 
for  no  small  creditor  or  anybody  else  will  bid  for  property  with 
a  mortgage-lien  of  $48,000  before  him ;  nor  is  it  perceived  how 
an  Orphans'  Court  sale  can  in  any  way  impair  the  security  of  the 
respondent,  while  a  refusal  to  grant  it  will  no  doubt  prove 
disastrous  to  all  the  creditors  except  the  respondeat.  On  the 
other  hand,  an  Orphans*  Court  sale  may  realize  sufficient  to  pay 
all  the  debts  or  a  portion  of  them  (what  the  Orphans'  Court  can- 
not forget  or  ever  overlook),  may  possibly  save  something  for 
the  widow  and  the  orphan." 

The  court  thereupon  ordered  and  decreed  that  the  adminis- 
trator expose  to  sale  and  sell  the  real  estate  in  Allegheny  county, 
on  the  12th  day  of  March  1861 ;  one-third  the  purchase-money  to 
be  paid  in  hand  on  confirmation  of  the  sale,  and  of  the  residue, 
one-half  in  one  and  one-half  in  two  years  with  interest,  the  admi- 
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nistrator  to  give  bond  with  approved  security,  in  the  penal  sum 
of  $60,000. 

From  this  order  and  decree,  David  and  John  A.  Fitzimmons 
appealed  to  the  Supreme  Court,  and  assigned  for  error  the 
following  matters,  viz. : — 

1.  In  not  dismissing  the  petition. 

2.  In  not  appointing  an  auditor  as  prayed  for  in  appellants' 
answer. 

3.  In  ordering  a  sale  of  decedent's  real  estate. 

4.  In  not  designating  the  order  in  which  the  real  estate  should 
be  sold,  and  the  amount  to  be  raised. 

5.  In  fixing  the  amount  of  the  bond  to  be  given  by  the 
administrator  without  regard  to  the  value  of  the  real  estate  to  be 
sold. 

H.  Burgmriy  for  appellant. — 1.  The  petition  was  informal: 
1.  In  not  setting  forth  the  probable  value  of  the  several  parcels 
of  land  described  in  it.  2.  In  not  proposing  the  amount  to 
be  raised  by  the  sale,  as  required  by  the  rules  of  court.  3.  In 
not  exhibiting  under  oath  "  a  true  and  perfect  inventory  and 
conscionable  appraisement  of  all  the  personal  property  of  dece- 
dent," as  required  by  the  Act  of  March  29th  1832. 

The  allegation  that,  '^  as  appears  by  the  account  filed  by  the 
original  executor  of  said  decedent,  there  is  no  personal  estate  for 
the  payment,"  &c.,  is  not  a  compliance  with  the  act,  is  ambiguous, 
and  cannot  be  considered  a  substitute  for  the  requirements  of  the 
act :  Walker's  Appeal,  1  Grant's  Oases. 

2.  The  answer  raised  questions  of  fact  which  were  to  be  tried 
before  ordering  a  sale.  The  rule  of  court  required  a  reference 
to  an  auditor  in  such  cases,  but  it  was  refused,  and  the  sale 
ordered  on  the  mere  request  of  the  administrator,  without  de- 
signating the  land  to  be  sold  first,  and  leaving  him  to  substitute 
his  bond  for  four  years  in  lieu  of  the  permanent  security,  on  the 
faith  of  which  the  sum  named  in  the  mortgage  had  been  invested: 
See  Bailey's  Appeal,  8  Casey  11. 

3.  The  amount  of  the  security  was  insufficient.  The  statute 
requires  it  in  double  the  amount  of  the  interest  proposed  to  be 
sold.  The  bond  was  ordered  to  be  given  for  $60,000,  thus  esti- 
mating the  land  at  $30,000,  while  the  mortgage  of  the  appellant 
is  for  more  than  $40,000,  and  entitled  to  priority  of  payment 
out  of  the  proceeds  of  sale. 

4.  The  order  was  also  defective  in  not  designating  the  amount 
to  be  raised  by  the  administrator:  Myers  v.  Rogers,  2  Watts 
383 ;  Bailey's  Appeal,  8  Casey  40 ;  Davis's  Appeal,  2  Harris 
372. 

Hamilton  ^  AcheioUy  for  appellee,  argued  that  the  decree 
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complained  of  was  not  such  a  definitive  decree  as  was  the  sub- 
ject of  appeal :  Act  of  March  29th  1852,  §  59 ;  Haslage's  Ap- 
peal, 1  Wright  440  ;  that  the  appellants  were  not  as  "  matter  of 
right**  entitled  to  a  trial  of  the  issues  raised  by  their  answer. 
The  court  might  have  referred  this  matter  to  suitable  persons 
(Act  of  29th  March  1832,  §  34),  but  were  not  bound  to  do  so ; 
that  it  is  only  necessary  to  determine  the  amount  to  be  raised 
by  a  sale  when  the  land  is  situated  in  another  county  or  counties, 
and  not  within  the  jurisdiction  of  the  Orphans*  Court,  to  which 
the  application  is  made ;  that  the  petition  in  form  complied  with 
all  the  requirements  of  the  statute,  the  "  inventory**  spoken  of 
being  only  required  where  there  has  been  no  account  of  the 
personal  estate  settled  in  the  proper  office,  that  a  sale  might  be 
decreed  on  credit  (Act  of  March  22d  1859),  and  that  the  amount 
of  the  security  was  a  matter  in  the  discretion  of  the  court  below. 

The  opinion  of  the  court  was  delivered,  November  29th, 
1861,  by 

Read,  J. — There  is  no  doubt  that  the  Orphans*  Court  have 
the  power,  upon  the  application  of  the  administrator  of  a  dece- 
dent, to  order  the  sale  of  real  estate  to  pay  the  debts  of  the 
deceased,  although  a  portion  of  it  may  be  covered  by  a  mort 

frage,  upon  which  proceedings  have  been  instituted  in  a  common 
aw  court,  and  that  it  is  a  matter  of  discretion  with  them  to 
investigate  the  facts  of  the  case  themselves,  or  to  refer  it  to  an 
auditor  for  the  same  purpose,  and  to  report  the  same  with  his 
opinion  thereon,  and  his  reasons.  The  order  of  sale  is  confined 
to  Allegheny  county,  and  the  opinion  of  the  court  below  gives 
a  full  answer  to  the  first,  fourth,  and  fifth  assignments  of  error, 
the  second  and  third  being  answered  by  our  birief  statement  of 
the  law. 

Order  affirmed,  and  appeal  dismissed  at  the  costs  of  the 
appellants. 


Wallace's  Administrator  versus  Holmes  et  al. 

Levari  Facias  to  Administrator  de  bonis  non,  V)hen  retumahle.^Act  of 
February  Uth  1834,  §§  27,  32  and  33,  c&Mtrutd.— Effect  o/Juc^mmi 
against  Administrator, 

1.  Judgment  on  mortgage  being  entered  in  lifetime  of  mortgagor,  after  his 
deAih  his  executor  appeared  without  scire  facias  and  was  substituted,  but 
being  afterwards  removed,  an  administrator  d£  bonis  non  was  appointed, 
a>;aiD8t  whom  a  scire  facias  issued,  29th  September  1860,  returnable  1st 
Monday  of  October,  to  bring  him  on  the  record.  On  20th  October,  the  admin- 
jjatrntor  not  appearing,  judgment  of  substitution  was  entered,  and  afterwards 
a  Uoari  facias  issued,  to  which  judgment  and  execution  a  writ  of  error  wa« 


Digitized  by 


Google 


428  SUPREME  COURT  [^PiUihurgTt 

[Wallace's  Administrator  ».  Holmes  et  alJ] 

taken.  Hdd^  that  the  course  of  proceeding  in  the  court  below  was  proper 
under  the  33d  section  of  the  Act  24th  February  1834,  relating  to  executors  and 
administrators;  and  that  neither  the  27th  section  of  that  act,  granting  a 
continuance  of  one  term  in  an  action  pending,  nor  the  32d  section,  applied  to 
the  proceeding. 

2.  Such  judgment,  however,  would  not  prevent  a  stay  in  order  to  let  the 
administrator  apply  for  a  sale  of  the  property,  under  the  order  of  the 
Orphans'  Court. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  9cire  facioB  sur  mortgage,  by  ThomaB  R.  Holmes 
and  Nathaniel  Holmes  against  Thomas  Wallace,  to  November 
Term  1857,  on  which,  judgment  was  obtained  against  the  defend- 
ant for  $2074.85. 

March  12th,  1860,  the  death  of  "Wallace  being  suggested,  his 
executor,  A.  C.  Alexander,  by  consent,  was  substituted  as  de- 
fendant. April  28th  1860,  said  Alexander,  by  decree  of  the 
Orphans*  Court,  was  dismissed  from  said  executorship,  and  sub- 
sequently letters  of  administration  de  bonis  non  issued  to  William 
P.  Baum.  September  29th  1860,  plaintiffs  suggested  the  dis- 
charge of  Alexander,  and  sued  out  a  sci,  fa.  directed  to  William 
P. -Baum,  administrator  as  aforesaid,  returnable  first  Monday  of 
October  1860,  to  show  cause  why  he  should  not  be  substituted 
as  defendant  in  place  of  said  Alexander.  Same  day  writ  served. 
October  20th  1860,  the  court  entered  judgment  against  said 
Baum  as  follows,  to  wit:  "It  appearing  to  the  court,  by  the 
return  of  the  sheriff,  that  a  «ci.  fa,  requiring  William  P.  Baum, 
administrator  cum  teat  annexo,  to  show  cause  why  he  should  not 
be  substituted  on  the  record  as  defendant  in  place  of  A.  C.  Al- 
exander, acting  executor  of  said  Wallace,  who  has  been  dismissed, 
as  appears  by  suggestion  of  record,  and  no  cause  having  been 
shown,  it  is  ordered  that  the  said  William  P.  Baum  be  substituted, 
upon  the  motion  of  plaintiffs*  attorney.*'  October  22d,  1860, 
iev.  fa.  No.  299,  November  Term  1860,  returnable  fourth  Mon- 
day in  November  1860,  issued. 

Baum,  the  administrator,  thereupon  sued  out  this  writ,  and 
assigned  for  error  here  the  entering  of  judgment  against  him, 
October  20th  1860,  and  the  issuing  of  the  writ  of  levari  faciaSj 
as  above  stated. 

Hamilton  ^  Acheson^  for  plaintiff  in  error,  contended,  1.  That 
under  the  27th  and  32d  sections  of  the  Act  of  February  24th 
,  1834,  entitled  "An  act  relating  to  executors  and  administrators," 
it  was  error  to  enter  judgment  against  the  administrator  de  bonis 
non,  before  the  first  day  of  the  then  next  term,  to  wit,  the  fourth 
Monday  of  November  1860. 

2.  That  the  levari  facias  issued  prematurely,  inasmuch  as  the 
statute  gives  the  administrator  a  continuance  or  stay  of  legal 
proceedings  for  one  term;  the  phrase  "legal  proceedings**  being 
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equivalent  to  "legal  process,"  and  embracing  such  writs:  2  Bl. 
Com.  279. 

Shaler,  contr^. 

The  opinion  of  the  court  was  delivered,  November  29th 
1861,  by 

LowRiB,  C.  J. — This  judgment  was  entered  against  Thomas 
Wallace  in  his  lifetime,  and  after  his  death  his  executor  appeared 
without  8ci.  fa.y  and  was  substituted.  But  he  was  afterwards 
removed,  and  an  administrator  de  bonis  non  appointed ;  and 
thereupon,  on  the  29th  September  1860,  a  set.  fa.  was  issued  to 
bring  him  upon  the  record,  returnable  on  the  first  Monday  of 
October ;  and  on  the  20th  October,  the  administrator  not  ap- 
pearing, judgment  was  entered  that  he  be  substituted. 

This  is  very  right.  The  27th  and  32d  sections  of  the  Act  of 
1834,  relating  to  executors  and  administrators,  have  nothing  to 
do  with  the  proceeding ;  it  is  governed  entirely  by  the  33d  sec- 
tion. That  requires  that  the  administrator  be  warned  to  appear 
and  show  cause  against  the  issuing  of  the  execution.  This 
expression  defines  the  purpose  of  the  appearance.  The  law  takes 
the  judgment  for  verity,  but  requires  that  when  the  defendant  is 
dead  his  representative  shall  take  his  place,  and  shall  have  an 
opportunity  of  showing  any  cause  known  to  him,  arising  since 
the  judgment,  why  the  plaintifi*  should  not  have  execution.  The 
fact  that  defendant  is  administrator  he  does  not  mean  to  deny, 
and  this  fact  and  the  previous  judgment  entitles  the  plaintiffs  to 
their  execution,  unless  the  administrator  appear  and  show  some 
such  cause  against  it  as  would  have  entitled  the  decedent  him- 
self to  a  stay,  or  to  a  modification  of  the  execution,  on  account 
of  payments,  or  otherwise.  But  such  a  judgment  does  not  pre- 
vent a  stay  in  order  to  let  the  administrator  apply  for  a  sale  of 
the  property  under  the  direction  of  the  Orphans*  Court.  Judg- 
ment of  substitution,  and  that  execution  issue,  would  have  been 
a  better  entry. 

Judgment  affirmed. 
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Guthrie  and  McGuire  versus  Wilson. 

Writ  of  Error. — Evidence,  upon  which  Assignments  of  Error  depend^ 
must  be  brought  up  by  BUls  of  Exception,  to  be  considered  in  Supreme 
Court: 

1.  A  writ  of  error  to  the  Supreme  Coart»  brings  ap  only  the  record  of  the 
court  below,  with  such  matters  as  may  be  embraced  in  a  bill  or  bilk  of 
exception. 

2.  In  an  action  of  debt  against  the  sureties  on  a  bond  given  by  a 
purchaser,  to  secure  the  payment  of  a  balance  of  purchase-money  for  certain 
real  estate,  there  was  a  submission  to  arbitrators  whose  award  was  to  be 
final,  but  the  legal  (questions  raised  and  decided  were  to  be  reported  to  the 
court  for  decision,  with  leave  to  either  party  to  take  a  writ  of  error.  On  the 
trial,  certain  points  of  defence  were  submitted,  as  that  the  bond  was  a 
guarantee,  a  conditional  and  not  an  independent  obligation — Uiat  payment  of 
some  of  the  instalments  due  had  been  tendered,  &c.,  but  the  award  was  for 
the  full  amount  due  the  plaintiff,  and  contained  the  points  without  the 
evidence,  to  which  there  were  no  bills  of  exception.  The  court  below  havine 
confirmed  the  award;  on  writ  of  error,  it  was  Jidd:  that  only  the  recon^ 
containing  the  docket  entries,  the  submission,  award,  the  exceptions  thereto, 
and  the  judgment,  were  before  the  Supreme  Court ;  and  that^  as  the  points 
of  law  submitted  to  the  arbitrators  depended  upon  evidence,  not  brought  np 
by  bills  of  exceptions,  the  judgment  of  the  court  below  could  not  be  reviewet^ 
but  must  be  affirmed. 

Error  to  the  Common  Pleas  of  Clarion  county. 

This  was  one  of  thirteen  actions  of  debt  brought  in  the 
court  below,  by  Samuel  Wilson  against  Alexander  Guthrie  and 
Hugh  McGuire,  which  by  agreement  were  submitted  to  arbi- 
trators, whose  award  was  to  be  final,  but  with  the  stipulation  that 
if  "  any  legal  questions  should  be  raised  and  decided  by  the 
arbitrators,  they  or  a  majority  of  them  should  set  them  out  spe- 
cifically, and  make  report  to  the  court  for  adjudication  and  deci- 
sion thereon,  with  leave  to  either  party  to  take  a  writ  of  error 
from  the  decision  of  the  court." 

On  the  trial,  before  the  arbitrators,  several  legal  points  were 
presented  to  them  by  the  defendants,  which  were  set  forth 
in  a  statement  made  by  the  arbitrators  after  their  award  was 
filed.  The  first  point  was  answered  by  them  negatively,  as 
matter  of  law,  the  second  and  third  they  reported  as  "  not  wholly 
sustained  by  the  evidence,"  and  "  negatived  either  on  the  law  or 
the  facts,"  and  thus  an  award  was  given  in  favour  of  the  plaintiff, 
but  the  facts  on  which  the  points  depended  were  not  stated.  To 
this  award  exceptions  were  filed  for  the  defendants,  averring  that 
the  arbitrator^  had  erred  in  not  aflSrming  the  points  submitted  to 
them,  in  deciding  the  questions  against  their  rights  and  the  law, 
and  in  awarding  to  plaintiff  the  amount  of  $600  and  interest. 

The  court  below  ^McCalmont,  P.  J.)  dismissed  the  exceptions 
in  all  the  cases^  ana  directed  that  judgment  be  entered  on  the 
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awards  in  the  respective  cases,  according  to  the  report  of  the 
arbitrators. 

The  case  was  thereupon  removed  into  this  court  by  the  defend- 
ants, who  assigned  as  cause  for  reversal  that  the  court  below  erred 
in  dismissing  the  exceptions  filed  to  the  award,  and  the  ruling 
of  the  arbitrators  on  the  points  of  law  raised  before  them  on  the 
trial,  and  that  the  arbitrators  had  erred  in  answering  defendant's 
points  in  the  negative. 

Isaac  Q-.  Gordon^  for  plaintiff  in  error. 

TT.  L.  Carbett  ai^d  James  Boggs,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  November  29th 
1861,  by 

Thompson,  J. — ^We  have  very  often  determined,  as  the  autho- 
rities referred  to  in  the  argument  of  the  counsel  for  the  defend- 
ant in  error  abundantly  prove,  that  a  writ  of  error  only  brings 
up  the  record  and  such  matters  as  may  be  embraced  in  a  bill  or 
bills  of  exception.  This  is  the  rule,  and  whether  there  are  any 
exceptions  to  it  or  not,  or  what  circumstances  might  constitute 
an  exception,  I  find  no  precedent  which  determines. 

This  being  the  rule,  we  have  before  us  but  the  docket  entries, 
the  submission  and  award,  the  judgment  thereon,  and  perhaps 
the  exceptions  to  the  award.  Taking  the  points  of  law  submit- 
ted to  the  arbitrators,  as  incorporated  in  the  award,  and  this  is 
going  as  far  as  we  are  warranted  in  going,  every  point  depends 
upon  evidence,  which  is  not  here,  and  without  which  we  cannot 
determine  the  accuracy  of  adjudication  thereon.  We  cannot  say 
whether  the  bond  sued  on  is  a  guarantee  or  an  independent  engage- 
ment, because  it  is  not  before  us,  nor  what  the  state  of  the  evi- 
dence was  which  induced  the  arbitrators  to  determine  that  the 
second  and  third  points  were  not  sustained.  All  these  matters 
might  have  been  reviewable  had  the  arbitrators  stated  the  facts 
in  their  award  to  raise  the  questions  of  law,  and  then  their  deci- 
sion thereon.  But  this  they  did  not  do,  and  the  facts  not  being 
before  us,  to  raise  the  points,  we  are  not  able  to  see  any  error  in 
the  finding  of  the  arbitrators,  and  therefore  the  judgment  must 
be  afiirmed.  The  loss  of  the  record  is  not  chargeable  with  this 
result,  it  is  a  legitimate  consequence  of  the  plan  adopted  for  the 
settlement  of  the  difficulties  between  the  parties. 

Judgment  affirmed. 
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The  North  American  Mining  Co.  versus  Clarke, 

RighU  of  Stockholders  on  Dissolution  of  Corporation, — Povoer  of  Major* 
ity  as  to  Distribution  of  Assets. 

By  the  articles  of  agreement,  the  stockholders  of  a  mining  oorporation 
provided  that  nine-tenths  of  the  stock,  representing  the  property,  should 
oe  liable  to  assessments  for  the  purpose  of  developing  mines,  carrying  on 
work,  &u.,  the  balance  of  the  stock  to  remain  the  property  of  the  corporation 
until  sold,  and  to  **  be  and  remain  for  ever  uTiassessahle;"  that  dividends  of 
profits  should  be  declared  and  paid,  after  the  whole  amount  of  assessments  on 
assessed  shares  shall  be  reimbursed  to  the  holders ;  th^  the  directors  should, 
as  soon  as  the  condition  of  the  funds  and  the  interest  of  the  company  would 
permit,  reimburse  said  assessed  shareholders,  out  of  any  surplus  money  on 
nand,  &c. ;  no  provision  was  made  for  dissolution  and  division  of  the  corpo- 
rate property:  the  business  being  unprofitable,  the  stockholders  voted  to 
dispose  of  their  property  and  distribute  the  proceeds:  on  sale  and  division,  the 
holders  of  assessed  shares  claimed  that  their  assessments  were  to  be  repaid 
before  any  dividend  was  applied  to  the  unassessed  stock. 

Held,  that  each  class  were  to  have  an  equal  proportionate  share  in  the 
dbtribution,  as  the  preference  given  to  the  holders  of  assessed  stock,  was  in 
carrying  on  the  business,  and  to  be  **  out  of  the  profits,"  or  "  arising  from 
surplus  funds,"  and  there  being  no  profits  nor  excess  above  the  capital 
stock,  they  were  nut  entitled  to  any  preference  in  closing  up  the  affairs  of 
the  corporation. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  assumpsitj  brought  to  November  Term 
1860,  by  L.  W.  Clarke,  trustee,  &c.,  against  The  North  American 
Mining  Company,  of  Detroit,  in  which  the  following  case  was 
stated  for  the  opinion  of  the  court : — 

On  the  28th  day  of  April  1845,  Gurdon  Williams  and  fourteen 
other  gentlemen,  most  of  them  residents  of  the  state  of  Michigan, 
entered  into  articles  of  agreement,  constituting  a  joint  stock 
association,  under  the  name  and  title  of  "  The  North  American 
Mining  Company,"  for  the  purpose  of  securing  locations,  and 
mining  for  copper  and  other  minerals  in  the  Lake  Superior 
region. 

By  the  agreement,  they  made  the  officers  of  the  company  to 
consist  of  a  president,  treasurer,  secretary,  and  seven  directors ; 
and  chose  Gurdon  Williams  president  and  treasurer,  and  H.  J. 
Buckley  secretary. 

They  vested  the  property  of  the  company  then  held,  or  to  be 
acquired,  in  the  board  of  directors,  and  divided  it  into  three 
thousand  shares — making  twenty-seven  hundred  of  those  shares 
liable  to  assessments,  when  deemed  advisable  by  the  board,  for 
the  purpose  of  developing  mines  and  carrying  on  work,  and  for 
their  transfer  by  the  owners,  for  the  keeping  of  a  record,  the 
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appointment  of  agents,  the  compensation  of  directors,  the  annual 
election  of  officers,  the  voting  by  proxy,  &c. 

Article  VII.  thereof  is  as  follows :  Three  hundred  shares  of 
the  stock  of  the  association,  to  wit:  "Those  numbered  from 
twenty-seven  hundred  and  one  to  three  thousand,  both  inclusive, 
shall  be  and  continue  the  property  of  the  association  until  dis- 
posed of  by  the  directors,  as  hereinafter  provided  for,  and  the 
same  shall  be  and  remain  for  ever  unassessable,  and  so  expressed 
on  the  certificate  thereof." 

Article  VIII.  provided  that  no  shareholder  shall  be  liable  to 
pay  any  debt,  or  be  bound  for  any  contract  made  by  the  com- 
pany, except  "by  the  mode  provided  of  assessment  on  shares," 
and  any  shareholder  may  exempt  himself  from  the  assessments 
by  relinquishing  his  shares. 

Article  X.,  in  providing  for  compensation  of  directors,  savs 
it  shall  be  "  from  the  earnings  and  profits  of  the  business  of  the 
association,  after  paying  all  expenses  incurred."  Then  follows 
this  clause:  "They  (the  directors)  shall,  from  time  to  time, 
declare  and  pay  out  dividends  of  profits  (if  any  such  there  be) 
to  the  several  shareholders ;  but  no  such  dividends  shall  be  made 
until  the  whole  amount  of  assessments  on  assessed  shares  shall 
have  been  reimbursed  to  the  holders  of  the  assessed  shares.  And 
the  directors  shall,  as  soon  as  the  condition  of  the  funds,  and  a 
due  regard  to  the  interests  of  the  company,  shall  permit,  reim- 
burse said  assessed  shareholders  out  of  any  surplus  money  on 

The  said  articles  of  association  were  signed  and  sealed  by  said 
Williams  and  the  others,  and  the  number  of  shares  belonging  to 
each  set  opposite  to  their  signatures,  amounting  to  the  two  thou- 
sand seven  hundred  shares. 

The  company  proceeded  with  its  purpose — bought  machinery, 
employed  miners,  &c.,  and,  at  a  meeting  of  the  board  of  directors, 
at  Detroit,  July  18th  1845,  a  resolution  was  adopted  that  the 
three  hundred  shares  of  unassessable  stock  be  sold,  or  such  por- 
tion thereof  as  was  necessary  to  raise  funds  to  purchase  another 
tract  of  land,  and  that  Sturman  Stearnes  be  made  agent  to  sell 
the  same  "  in  the  best  manner  possible  for  the  interest  of  tho 
company." 

It  appears  by  the  minutes,  that  on  the  same  date  twenty  shares 
of  unassessable  stock  were  sold  to  said  Stearnes  at  $25  per  share, 
and  the  balance,  two  hundred  and  eighty  shares,  sold  to  him 
conditionally  at  $16  per  share.  The  two  hundred  and  eighty 
shares  were  afterwards  returned  to  the  company.  See,  for  the 
facts,  Minute-Book,  Vol.  1st,  pages  3,  4,  5,  and  6.  Other  pro- 
yisions  were  made  at  different  times  for  the  sale  of  this  unassess- 
able stock. 

By  the  minutes  of  the  company,  pages  17  and  18,  it  appears 
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that  the  stock  of  the  company  was  increased  to  six  thousand 
shares — both  the  assessable  and  unassessable  being  doubled,  and 
the  shares  of  each  holder  being  thereby  doubled.  This  was  done 
in  the  fall  of  1847. 

The  Michigan  legislature,  by  an  act  approved  March  28th 
1848,  incorporated  the  company,  making  the  capital  stock 
?800,000,  divided  into  shares  of  850  each,  with  the  usual  powers. 
This  charter  was  accepted  by  the  company.  This  act  is  found 
in  pamphlet  No.  2,  herewith  filed ;  and  in  the  by-laws  in  same 
pamphlet. 

Article  II.  is  as  follows :  "  The  shares  of  capital  stock  num- 
bered from  1  to  2700 ;  and  from  8001  to  6700,  inclusive,  shall  be 
subject  to  all  assessments  levied  or  to  be  levied  by  the  directors 
of  the  company.  But  the  shares  numbered  from  2701  to  3000, 
and  from  6701  to  6000,  inclusive,  each  shallbe  for  ever  exempt 
from  assessment.** 

By  act  of  Michigan  legislature,  approved  June  28th  1851,  the 
charter  of  the  company  was  amended,  increasing  the  number  of 
shares  to  10,000.  The  amendment  was  accepted  by  the  com- 
pany, and  the  shares  fixed  at  9000  assessable  and  1000  unas- 
sessable, preserving  thus  the  same  proportion,  and  reducing  the 
par  value  to  $30  per  share. 

Article  XI.  of  the  by-laws  in  said  pamphlet,  No.  2,  is  as 
follows :  "  The  directors  shall  have  the  general  supervision  and 
control  of  the  interests  of  the  company.  They  shall  have  power 
to  lay  assessments,  purchase  real  and  personal  property  for  the 
benefit  and  in  the  name  of  the  company ;  employ  all  agents  and 
labourers  necessary  in  the  prosecution  of  the  business  of  the 
company,  and  to  dispose  of  all  products  of  the  mines  belonging 
to  the  company  to  the  best  advantage  thereof;  and  it  shall  be 
their  duty  to  report  to  the  shareholders,  in  detail,  at  each  annual 
general  meeting,  the  condition  of  the  finances,  and  all  and 
singular  the  affairs  of  the  company,  and  at  the  same  time  fur- 
nish an  estimate  of  the  operations  and  probable  expenditures  for 
the  year  then  next  ensuing ;  declare  and  pay  dividends  of  the 
capital  stock  as  soon  as  the  funds  will  permit ;  provided  that  no 
dividends  shall  be  allowed  or  declared  on  the  unassessable  shares 
heretofore  designated,  until  the  amount  of  assessments  paid  on 
the  assessable  shares  shall  have  been  refunded  to  the  holders 
thereof;  and  in  all  things  carefully  supervise  and  manage  the 
concerns  of  the  company." 

In  the  amended  by-laws  of  said  company,  as  amended  March 
•6th  1855,  in  Article  2,  provision  is  made  for  issuing  certificates 
.to  holders  of  the  unassessable  stock — still  declared  for  ever 
exempt  from  assessments — and  changes  the  mode  of  numbering 
and  designating  or  marking  them ;  and  that  the  stock-ledger 
shall  exhibit  the  names  of  the  holders  of  said  unassessable  cer- 
tificates of  stock. 
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Article  10  of  said  amended  by-laws  is  as  follows:  "They 
(the  directors)  shall  have  power  to  levy  assessments,  purchase 
real  and  personal  property  for  the  benefit  and  in  the  name  of 
the  company,  and  they  shall  have  power  to  sell  the  same,  except 
the  real  estate,  which  they  shall  not  have  power  to  sell,  but  may 
lease  such  portion  of  the  surface  only  as  in  their  opinion  may 
conduce  to  the  true  interests  of  the  company,  for  private  resi- 
dences, &c. ;  and  they  shall  have  power  to  employ  all  agents  and 
labourers  necessary  in  the  prosecution  of  the  business  of  the 
company,  and  to  dispose  of  the  products  of  the  mine  or  mines 
belonging  to  the  company,  to  the  best  advantage  thereof,  and  it 
shall  be  their  duty  to  report  in  detail  to  the  stockholders,  at  each 
annual  general  meeting,  the  condition  of  the  finances,  and  all  and 
singular  the  affairs  of  the  company,  and  at  the  same  time  furnish 
an  estimate  of  the  probable  expenses  for  the  then  next  ensuing 
year,  declare  and  pay  dividends  on  the  capital  stock  as  soon  as 
funds  will  permit."  The  same  provision  as  in  previous  quota- 
tion. 

The  original  articles  of  association,  the  by-laws  from  time  to 
time  adopted,  and  the  amended  by-laws,  all  provide  that  the  said 
by-laws  and  articles  may  be  altered,  amended,  suspended,  or 
repealed  by  a  vote  of  two-thirds  in  interest  present  at  any  meet- 
ing of  the  stockholders. 

Article  15th  of  the  by-laws  of  1855,  is  as  follows :  "  The  fore- 
going by-laws  may  be  altered,  amended,  suspended  or  repealed 
by  a  vote  of  two-thirds  in  interest  present  in  person  or  by  proxy 
at  any  meeting  of  the  stockholders  of  which  notice  shall  have 
been  given  as  provided  in  article  sixth." 

This  unassessable  stock  was  sold  in  portions  at  different  times 
by  the  company,  some  of  it  selling  as  high  as  ?55  per  share. 
It  was  at  length  all  sold  except  forty-two  shares,  and  is  now 
owned  by  individuals.  Annexed  is  a  list  of  the  owners  and  their 
shares,  as  appears  by  the  stock-ledger. 

Shares.  Shares. 

2    J.  H.  Adams,  Boston.  2    Porter  Kibbee,  Detroit. 

20  H.  II.  Brown,  Detroit  9    B.  B.  Morris,  Pontiao. 

13  W.  II.  Brown,      "  55    Jas.  O'Hara,  Pittsburgh. 

6  C.  M.  Chester,  Pontiac,  Mich.       20  Harvey  Park,  Pontiac,  Mich. 

6  J.  D.  Famsworth,  Boston.  226  W.  Palmer,  Pittsburgh. 

74  H.  J.  Buckley,  Detroit.  25  J.  W.  Price.  Hillsboro',  0. 

5  S.  BrU,  Jr.,  Boston.  23  Geo.  S.  Rice,  New  York. 

272  L.  W.  Clarke  (Trust.),  Boston.     10  Isaac  Thatcher,  Boston. 

21  Sarah  S.  Drake,  Pontiao,  Mich.    10}  Fred.  Wetmore,  Detroit. 

5    J.  R.  Grant,  Detroit.  10    Gurdon  Williams'  estate,  do. 

14  J.  Hanna  (Trust.),  Pittsburgh.     21}  Wm.  Waueh,  Smitli's  Ferry. 
4    Hanna,  Garretson  &  Co.,  Detroit.  82    W.  S.  Williams,  Detroit. 

19    Francis  Howe,  Boston.  42    Company's  Stock,  Pittsburgh. 

'       23    Edward  Jennings,  Ontonogan.  
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A  large  amount  of  money  was  expended  in  the  operations  of 
the  company,  the  assessable  stock  having  been  assessed  at  dif- 
ferent times  to  nearly  or  quite  thirty  dollars  per  share.  But  the 
operations  were  not  successful,  and  in  the  spring  of  1860,  it  was 
proposed  to  sell  the  mines,  the  whole  property,  real,  personal  and 
mixed. 

At  a  stockholders'  adjourned  public  meeting  held  at  Pitts- 
burgh, pursuant  to  due  notice,  on  the  4th  day  of  April  1860,  the 
following  resolutions  were  offered  for  the  consideration  of  the 
stockholders : — 

"1.  Resolved,  That  the  Directors  of  the  North  American 
Mining  Company,  of  Detroit,  be  and  they  are  hereby  authorized 
and  instructed  to  sell  at  public  auction  to  the  highest  and  best 
bidder  all  the  property  and  estate,  real,  personal  and  mixed, 
belonging  to  said  company,  and  to  convey  the  same  to  the  pur- 
chaser or  purchasers  by  proper  deeds  or  assurances ;  said  sale 
to  take  place  on  Wednesday,  the  6th  day  of  June  next,  at  10 
o'clock,  A.  M.,  at  the  Merchants*  Exchange,  in  the  city  of  Pitts- 
burgh, Pennsylvania,  on  the  following  terms,  to  wit :  One- fourth 
of  the  purchase-money  to  be  paid  in  cash,  one-fourth  in  one 
year,  one-fourth  in  two  years,  and  one-fourth  in  three  years, 
with  interest  on  each  of  said  payments ;  the  deferred  payments 
to  be  secured  by  bond  and  mortgage  on  the  said  property,  public 
notice  of  said  sale  to  be  given  by  advertisements  in  one  or 
more  newspapers  published  in  New  York,  Boston,  Detroit,  and 
Pittsburgh." 

"  2.  Resolution,  That  after  the  payment  of  the  debts  of  said 
North  American  Mining  Company,  including  the  expenses  of 
said  sale,  the  residue  of  the  proceeds  thereof,  when  received,  be 
divided  pro  rata,  among  the  stockholders  of  the  said  company." 

A  stock  vote  was  called  on  the  foregoing  resolutions,  which 
resulted  as  follows : — 

For  the  sale       .         .         .        .         .  6579  votes. 

Against  the  sale         •         •        •         •  644     *^ 

Majority  for  sale        ....         4935     " 

So  the  resolutions  were  declared  adopted.  A  small  portion  of 
the  unassessable  stock  was  voted  on  these  resolutions,  they  having 
equal  right  to  vote.  Pursuant  to  these  resolutions  ana  notice, 
the  property  was  sold  to  Thomas  M.  Howe,  trustee,  for  $100,100, 
and  the  hand-money  paid  to  the  directors,  to  wit,  $25,025. 

Thereupon,  the  directors  declared  a  dividena  of  $2.25  per 
share  upon  the  whole  10,000  shares.  Before  the  money  was  paid 
a  few  of  the  holders  of  assessable  stock  entered,  in  June  23d 
1860,  a  protest  or  notice  against  the  payment  of  any  portion  of 
the  money  to  the  unassessable  stock. 
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In  consequence  of  this,  the  directors  have  paid  no  portion  of 
the  money  to  the  holders  of  the  unassessable  stock,  but  have 
retained  it  on  deposit,  and  this  suit  is  brought  to  recover  a  part 
of  it  as  money  had  and  received  by  defendants  for  plaintiflf's 
use. 

A  resolution  of  March  6th  1861,  authorizes  the  directors  to 
agree  upon  a  case  stated  in  this  suit. 

If  the  court  be  of  opinion  that  the  plaintiff  is  entitled  to  recover 
the  said  dividend  without  interest,  then  judgment  to  be  entered 
for  the  plaintiff  for  the  sum  of  $612,  being  the  amount  of  the 
first  dividend  of  $2.25  per  share  on  two  hundred  and  seventy-two 
shares  of  stock  held  by  the  plaintiff;  but  if  the  court  is  of  opinion 
that  said  plaintiff  is  entitled  to  recover  said  dividend  with  in- 
terest, then  judgment  to  be  entered  for  said  sum  of  $612,  together 
with  interest  on  the  same  from  the  17th  day  of  November,  A.  D. 
1860,  when  payment  of  the  said  dividend,  then  due  and  payable, 
was  demanded,  up  to  the  time  when  judgment  shall  be  entered ; 
but  if  the  court  should  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover  neither  principal  nor  interest,  then  judgment  to  be 
entered  for  the  defendant;  the  costs  to  follow  the  judgment, 
either  party  reserving  the  right  to  sue  out  a  writ  of  error 
therein. 

The  court  below,  on  hearing,  ordered  that  judgment  be  entered 
in  favour  of  the  plaintiff  and  against  the  defendant  for  $612, 
with  interest  from  November  17th  1860,  and  costs.  The  case 
was  thereupon  removed  into  this  court,  when  the  entering  of 
judgment  as  above  stated  was  assigned  for  error. 

Penney  ^  Sterretty  for  plaintiffs  in  error. 

George  F.  Q-ilmore  and  Jamei  J.  Kuhn^  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered,  November  25th  1861,  by 
LowRiE,  C.  J. — The  judgment  in  this  case  stated,  decides, 
that  the  holders  of  the  unassessable  stock  are  to  be  equal  sharers 
with  the  other  stockholders  in  the  distribution  of  the  capital 
stock  of  the  company  in  winding  it  up ;  and  We  cannot  say  that 
this  is  erroneous.  So  far  as  the  joint  proprietors  have  expressed 
themselves  in  their  articles  of  association  and  by-laws,  it  appears 
to  us  that  this  is  their  contract.  In  carrying  on  the  business, 
the  original  proprietors  and  their  assigns,  were  to  have  a  prefer- 
ence otU  of  the  profits  until  the  sums  paid  by  them  on  assessments 
should  be  refunded ;  but  as  there  were  no  profits,  this  preference 
availed  them  nothing.  In  one  instance  the  expression  is,  that 
they  shall  be  reimbursed  "  out  of  any  surplus  moneys  on  hand," 
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but  we  cannot  understand  this  as  meaning  anything  but  surplus 
beyond  the  capital  stock,  and  therefore  only  profits. 

True  enough,  the  proprietors  have  made  no  express  provision 
in  their  articles  for  winding  up  the  concern,  and  therefore  equity 
may  define  this  process  for  them.  But  equality  is  equity,  and 
we  must  adopt  equality  unless  we  have  clear  reason  for  doing 
otherwise,  and  we  find  none  such.  According  to  the  express 
terms  of  the  association,  it  seems  to  us  that  the  new  stockholders 
were  to  be  at  least  equal  sharers  in  the  capital,  and  that  they 
must  have  purchased  on  this  supposition ;  and  equity  will  not 
assume  inequalities  or  preferences  in  such  matters  further  than 
it  finds  them  contracted  for.  The  old  stockholders  have  con- 
tracted for  a  preference  out  of  the  profit,  but  not  out  of  the 
capital  stock  or  basis  of  the  operations  of  the  company,  and 
there  is  nothing  revealed  to  us  that  satisfies  that  they  ought  to 
have  it. 

It  is  some  evidence  that  we  have  interpreted  their  relations 
rightly,  that  at  a  stockholders*  meeting  this  principle  of  distribu- 
tion was  adopted  by  a  vote  of  nearly  nine  to  one,  though  the  stock- 
holders favoured  by  it  stand  only  as  one  to  thirty.  Yet  we  do 
not  consider  that  vote  as  binding  on  the  rights  of  any;  for, 
however  majorities  may  bind  in  the  conduct  of  a  concern,  they 
can  decide  no  one's  rights  in  the  act  of  settlement  and  distribu- 
tion. Even  when  the  by-laws  or  articles  give  the  largest  control 
to  majorities,  they  mean  this  only  as  power  in  carrying  on  the 
business  and  not  in  its  dissolution  and  distribution  among  the 
members.  The  resolution  declaring  how  distribution  shall  be 
made  is  not  binding  because  of  any  by-law  giving  authority  to 
alter  or  amend  the  articles,  but  only  because  it  is  richt,  or  in 
accordance  with  the  relations  existing  among  the  stockholders. 

Judgment  affirmed. 
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Coil  versus  The  Pittsburgh  Female  College- 

Affidavit  of  Defence^  what  is  sufficient. —  What  constitutes  failvre  of 
Consideration  and  Fraudulent  Misrepresentation. — Representation  not 
a  Condition. 

In  an  action  on  a  promissory  note  siven  in  settlement  of  a  subscription  for  a 
scholarship,  the  defendant  filed  an  affidavit  of  defence,  averring :  1.  That  the 
consideration  had  failed,  the  scholarship  being  worthless,  in  consequence  of  the 
pecuniary  embarrassments  of  the  collei^e.  2.  That  the  subscription  was  made 
and  the  note  given  under  representations  by  the  agents  of  the  plaintiff,  that 
money  enough  had  been  or  would  be  subscribed  to  pay  off  the  entire  debt, 
and  make  the  scholarship  worth  the  amount  of  the  note  before  it  should  be 
collected,  which  had  not  been  done.  3.  That  the  affiant  was  informed 
by  one  of  the  trustees  that  the  charter  had  been  forfeited  by  reason  of  impro- 
per conduct,  giving  the  name  of  the  trustee  from  whom  the  necessary  factn 
lor  this  purpose  could  be  ascertained,  and  4.  That  he  had  never  received  any 
consideration,  or  benefit  or  certificate  of  scholarship.  All  which  he  expected 
to  be  able  to  prove.     It  was  held^ 

1.  That  as  the  affiant  did  not  state  that  be  had  failed  to  receive  the  scholar- 
ship, nor  aver  fraudulent  representations  on  the  part  of  the  agents  of  defend- 
ant at  the  time  of  making  the  subscription,  the  court  was  ri^ht  in  entering 
judgment  in  favour  of  plaintiff  for  want  of  a  sufficient  affidavit  of  defence. 

2.  Representations  by  agents  of  the  college  at  the  time  of  the  subscription, 
'  that  by  reason  of  the  subscriptions  made,  and  to  be  made,  the  scholarship 

would  be  worth  the  amount  charged  for  it  when  same  should  be  payable- 
sot  being  expressly  made  a  condition  in  the  subscription,  and  no  fraud  being 
charged — are  to  be  treated  as  an  expression  of  opinion  only,  and  will  not 
avoid  the  contract. 

3.  Acts  alleged  to  work  a  forfeiture  of  the  charter  of  a  college  cannot  be 
taken  advantage  of  in  a  suit  upon  a  note  given  or  endorsed  to  the  corporation. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  in  a9$ump$it^  by  the  Pittsburgh  Female 
College,  commenced  March  1st  1861,  against  Rev.  John  Coil,  to 
April  Term  1861,  No.  198,  on  the  following  note : — 

"  Pittsburgh,  November  22d  1859, 
$250.     Twelve  months  after  date,  I  promise  to  pay  to  the 
order  of  J.  B.  Canficld,  Treasurer,  two  hundred  and  fifty  dollars, 
without  defalcation,  for  value  received. 

"  John  Coil." 

A  copy  of  the  note  and  the  usual  affidavit  of  claim  were  filed 
with  the  prcecipe. 

The  defendant  filed  the  following  affidavit  of  defence : — 

"  Before  me,  the  prothonotary  of  said  court,  came  the  defend- 
ant in  this  case,  who  on  his  oath^says  that  he  has  a  just  and  legal 
defence  to  the  whole  of  the  pl^ntifi^'s  claim  in  this  case,  as  he 
verily  believes,  which  consists  in  part  of  the  following,  viz. : — 

"  1.  The  note  on  which  suit  is  brought  is  one  of  two  notes  of 
equal  sums,  given  for  a  perpetual  scholarship,  or  rather  by  way 


Digitized  by 


Google 


440  SUPREME  COURT  IPitUburgh 

[Coll  V.  The  Pittsburgh  Female  College.] 
of  subscription  to  secure  a  perpetual  scholarship  in  said  college, 
and  that  the  consideration  thereof  has  wholly  failed ;  the  said 
scholarship,  in  consequence  of  the  indebtedness  and  pecuniary 
embarrassment  of  said  college,  being  worthless.  The  said  notes 
were  given  in  the  name  of  the  treasurer  of  said  college,  for  the 
use  of  said  college,  and  are  still  held  by  said  college. 

^'  2.  The  said  subscription  for  said  scholarship  was  made,  and 
the  said  notes  were  given  under  representations  by  the  agents  of 
said  college,  that  enough  had  been  or  would  be  subscribed  before 
said  notes  should  be  collected,  to  pay  off  the  entire  debts  of  said 
college,  and  make  said  perpetual  scholarship  worth  as  much 
as  the  amount  of  said  notes.  But  enough  has  not  been  sub- 
scribed to  pay  off  said  debts.  There  is  still  a  large  debt  against 
said  college,  with  no  subscription  or  means  to  pay  it,  and  in  con- 
sequence thereof,  as  well  as  of  other  difficulties,  the  said  scholar- 
ship is  worth  nothing,  and  this  affiant  believes  never  will  be  worth 
anything.  And  if  this  affiant  had  known  the  facts,  and  had  not 
been  deceived  by  such  false  representations,  he  never  would  have 
made  said  subscription  or  given  said  notes. 

**  3.  And  further,  this  affiant  has  been  informed  by  one  of  the 
late  trustees,  that  the  charter  of  said  college  has  been  forfeited 
by  the  improper  acts  of  the  trustees,  and  the  college  has  no 
right  to  collect  these  notes.  This  affiant  is  not  informed  of  these 
acts,  and  cannot  specify  them,  but  the  said  trustee.  Dr.  William 
M.  Wright,  says  tnat  when  called  upon  legally  he  will  divulge 
the  necessary  facts  to  establish  the  forfeiture  of  their  charter. 

**  And  further,  this  affiant  says  he  never  received  any  consider- 
ation or  benefit  whatever  for  said  notes ;  never  received  a  certifi- 
cate of  said  perpetual  scholarship,  and  never  derived  any  benefit 
therefrom.  The  said  subscription  and  notes  were  given  in  view 
^of  a  future  perpetual  scholarship,  which  he  believed  would  be 
valuable,  but  which  is  now  worthless,  and  never  can  be  of  any 
value  or  of  any  benefit  to  this  affiant. 

^'  All  of  which  facts  and  statements  he  expects  to  be  able  to 
prove  at  the  trial  of  the  case." 

The  plaintiff  obtained  a  rule  to  show  cause  why  judgment 
should  not  be  entered  against  defendant  for  want  of  a  sufficient 
affidavit  of  defence,  and  filed  the  following  reasons : — 

1.  The  affidavit  does  not  allege  that  the  college  is  closed  or 
likely  to  be.  That  the  benefits  and  advantages  of  said  college 
have  been  denied  to  said  defendant,  or  ever  will  be.  The  col- 
lege being  in  debt  does  not  destroy  the  value  of  the  scholar- 
ship. 

2.  The  alleged  representations  do  not  affect  the  value  of  the 
scholarship ;  and  defendant  states  no  fact  that  destroys  the  vali- 
dity of  his  notes. 

3.  The  defendant  does  not  state  any  facts  from  which  the  court 
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can  decide  whether  there  has  been  a  forfeiture  of  charter ;  and 
neither  defendant  nor  his  informant  is  competent  to  judge  of 
that  question. 

4.  Defendant  does  not  deny  that  a  certificate  of  scholarship 
was  tendered  him,  which  he  refused  to  accept. 

6.  The  aflfidavit  is  insufficient. 

After  argument,  the  court  made  the  rule  absolute,  and  ordered 
judgment  to  be  entered  for  the  plaintiff 

The  defendant  thereupon  sued  out  this  writ,  and  assigned  as 
cause  for  reversing  the  judgment  of  the  court  below,  that  the 
court  erred  in  making  the  rule  absolute,  and  entering  judgment 
for  the  plaintiff. 

The  following  are  the  rules  of  the  District  Court  on  this  sub- 
ject : — 

Rule  66.  In  all  actions  of  debt,  or  assumpsit,  when  the  plain- 
tiff shall  file  with  his  prcecipe  an  affidavit,  stating  the  amount 
verily  believed  to  be  due  from  defendant,  he  shall  be  entitled  to 
a  judgment,  as  for  want  of  an  appearance,  unless  defendant  shall 
file  an  affidavit  of  defence  with  his  appearance. 

Sect.  2.  In  actions  hereafter  instituted  in  this  court  on  bills, 
notes,  bonds,  or  other  instruments  of  writing,  for  the  payment 
of  money,  on  book  accounts,  in  all  actions  on  contracts  for  the 
loan  or  advance  of  money,  whether  the  same  be  in  writing  or 
not,  in  all  actions  of  scire  facias  on  mortgages,  or  liens  of  me- 
chanics and  material-men,  under  the  Act  of  14th  March  1836, 
and  the  various  supplements  thereto,  and  in  all  actions  of  debt 
or  scire  facias  on  recognisances,  or  other  records,  the  plaintiff 
may  enter  judgment  by  default  any  time  after  the  return  day, 
and  ten  days*  service  of  the  writ,  provided  he  has  filed  a  decla- 
ration, if  a  declaration  be  necessary,  and  provided  the  writ  has 
been  duly  served,  notwithstanding  an  appearance  by  attorney, 
unless  the  defendant  should  previously  have  filed  an  affidavit  of 
defence,  stating  therein  specifically  and  at  length  the  nature  and 
character  of  the  same :  Provided,  That  in  all  such  cases  no  judg- 
ment shall  be  entered  by  virtue  of  this  rule,  unless  the  said 
plaintiff  shall  file  with  his  prcecipe,  in  the  office  of  the  protho- 
notary  of  said  court,  an  affidavit  stating  the  amount  verily 
believed  to  be  due  from  the  defendant,  and  a  copy  of  the  instru- 
ment of  writing,  book  entries,  record  or  claim,  or  a  statement  or 
a  specification  thereof,  if  the  same  be  not  in  writing,  except 
mortgages,  mechanics*  liens,  and  recognisances  or  other  records 
of  this  court,  on  which  action  has  been  brought. 

Sect.  3.  In  all  cases  of  a  rule  to  show  cause  why  judgment 
should  not  be  entered  for  want  of  a  sufficient  affidavit  of  defence, 
the  party  taking  the  rule  shall  assign  and  specify  in  writing, 
wherein  the  affidavit  is  insufficient ;  and  judgment  shall  not  be 
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rendered  for  any  defect  in  the  aflS davit,  which  has  not  been  so 
specified. 

Sect.  4.  The  defendant  may  amend  his  affidavit  of  defence  at 
any  time  before  the  hearing  of  the  rule  for  judgment — but  after 
argument,  no  amendment  or  supplemental  affidavit  shall  here* 
after  be  allowed. 

J.  W.  F.  White,  for  plaintiff  in  error. — The  note  in  suit  was  not 
given  by  way  of  a  donation,  but  in  pursuance  of  a  contract,  and 
is  to  be  treated  as  a  contract.  The  defendant  agreed  to  buy  a 
perpetual  scholarship  for  $500,  and  gave  his  two  notes  for  the 
amount.  He  was  induced  to  make  the  contract  by  the  false 
representations  of  the  agents  of  the  institution.  It  was  also 
conditional.  He  was  deceived ;  the  consideration  has  totally 
failed ;  the  thing  is  worthless ;  and  the  condition  on  which  he 
was  to  be  called  upon  to  pay  has  not  yet  happened. 

Under  the  rule  of  court,  all  the  facts  asserted  in  the  affidavit 
must  be  taken  as  true,  and  the  defendant  is  entitled  to  all  fair 
and  reasonable  inferences  from  them.  It  was  never  intended 
that  the  affidavit  of  defence  should  be  framed  with  all  the  for- 
mality and  nicety  of  special  pleading.  It  must  state  "specific- 
ally and  at  length  the  nature  and  character*'  of  the  defence,  so 
full  and  specific  as  to  give  the  plaintiff  a  clear  understanding  of 
it.  But  it  is  not  required  to  be  technical  in  language  or  form. 
Under  the  3d  section  of  the  rule  no  defect,  in  form  or  substance, 
can  be  taken  advantage  of  unless  particularly  specified  in  the 
reasons  assigned  for  judgment  by  the  party  applying  for  it.  The 
1st  section  simply  required  a  general  affidavit  of  defence.  After 
some  years'  practice  it  was  amended  by  requiring  a  specific  affi- 
davit. That  led  to  a  species  of  sharp  practi(;e,  which,  after  a 
few  years'  experience,  was  corrected  by  the  3d  and  4th  sections. 
As  the  rule  now  stands,  the  defendant  must  have  notice  of  the 
alleged  defects  in  his  affidavit,  so  that  he  can  have  an  opportu- 
nity to  remedy  them  before  argument.  We  must  therefore  test 
the  sufficiency  of  the  affidavit  of  defence  by  the  written  excep- 
tions filed  against  it  only. 

The  affidavit  states  ^'  specifically  and  at  length  the  nature  and 
character  of  the  defence,"  namely : 

1,  An  utter  failure  of  consideration. 

2.  That  the  defendant  was  deceived  into  giving  the  note  by  the 
false  representations  of  the  plaintiff. 

8.  That  the  note  was  not  to  be  collected  until  enough  had  been 
subscribed  to  pay  off  the  debts  of  the  institution,  which  has  not 
yet  been  done. 

If  these  facts  were  all  established  before  a  jury,  the  defendant 
would  have  had  a  good  defence. 

The  college  is  bound  by  the  acts  and  representations  of  its 
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agents.  If  they  made  these  false  representations^  and  thus  deceived 
the  defendant,  plaintiff  should  not  recover.  If  the  fraudulent 
intent  be  necessary  to  make  out  a  good  defence, — that  is  a  ques- 
tion for  the  jury.  The  affidavit  does  not  in  direct  terms  charge 
a  fraudulent  intention,  but  there  is  no  exception  to  the  affidavit  on 
that  ground^  and  under  the  3d  section  of  the  rule  of  court  judg- 
ment could  not  be  rendered  against  the  defendant  on  that  ground. 
If  that  had  been  specified  as  a  defect  in  the  affidavit,  vre  could 
have  remedied  it  by  an  amendment  before  argument.  The  only 
objection  to  the  affidavit  on  this  point  is,  that  the  foots  and  state- 
ments do  not  make  out  a  defence.  Then  we  had  a  right  to  go 
to  a  jury  trial  on  these  facts  and  statements,  and  have  them  to 
pass'on  the  fraudulent  intent,  if  that  were  necessary.  The  plain- 
tiff stands  in  the  position  of  a  party  who  takes  no  exception  to 
the  pleadings,  but  demurs  to  the  evidence,  and  is  entitled  to  the 
benefit  of  every  inference  which  a  jury  might  legitimately  draw 
from  that  evidence. 

James  J7.  Hopkins^  for  defendant  in  error. — The  payment  of 
his  note  is  repudiated,  1.  Because  the  consideration  for  which 
the  note  was  given  has  failed,  the  scholarship  which  the  affiant 
purchased  being  worthless,  "  in  consequence  of  the  indebtedness 
and  pecuniary  embarrassment  of  the  college." 

It  is  not  alleged  that  the  doors  of  the  college  are  closed,  nor 
that  the  holder  of  the  scholarship  has  been  denied  the  privileges 
of  the  institution,  nor  that  there  is  a  probability,  or  even  possi- 
bility that  either  of  these  events  ever  will  transpire.  Perhaps 
we  are  bound  to  admit  the  allegation  that  the  college  is  indebted. 
But  we  are  not  bound  to  admit  the  illegal  inference  drawn  from 
that  fact  that  its  obligations  are  worthless,  and  as  the  affidavit 
discloses  no  other  fact  to  sustain  that  deduction,  it  is  in  that 
respect  insufficient. 

2.  That  false  representations  were  made  by  the  agents  of  the 
college,  which  induced  the  giving  of  the  note. 

In  compliance  with  the  rule,  the  affidavit  specifies  what  those 
representations  were,  and  what  they  amount  to.  Simply  an 
expression  of  hopefulness  and  belief  that  before  the  maturity  of 
the  notes  given,  the  college  would  be  out  of  debt,  and  the  scho- 
larship would  be  worth  as  much  as  the  notes.  The  affidavit  does 
not  allege  that  any  of  the  facts  stated  when  the  notes  were  given 
were  untrue,  nor  that  there  was  any  misrepresentation  or  con- 
cealment as  to  the  true  condition  of  the  college,  but  only  that 
the  anticipations  then  expressed  have  not  been  fully  realized. 
Of  the  probability  of  their  fulfilment  Mr.  Coil  was  as  compe- 
tent to  judge  as  the  agents  of  the  college.  All  the  facts — the 
foundation  of  the  hope — were  as  much  in  the  knowledge  of  one 
party  as  the  other,  and  hence  there  was  no  warranty  that  -the 
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belief  expressed  as  to  the  future  should  be  realized.  The  affi- 
davit does  not  assert  or  intimate  that  any  fraudulent  representa- 
tions were  made.  But  it  is  argued  that  the  question  of  fraud 
would  be  for  the  jury  to  determine.  True,  but  if  that  is  a  ground 
of  defence — and  the  alleged  misrepresentations  are  otherwise  of 
no  effect — the  rule  of  court  requires  it  to  be  ^^  specifically**  set 
forth.  It  is  contended  that  we  can  take  no  advantage  of  that 
defect  in  the  affidavit,  because  no  exception  was  filed  to  it  on 
that  ground.  The  second  exception  is  broad  enough  in  saying 
that  "  the  defendant  states  no  fact  that  destroys  the  validity  of 
his  notes.*" 

Suppose  the  defendant  had  been  sued  on  his  subscription 
instead  of  on  the  notes  given  in  payment  therefor,  and  should 
set  up  as  a  defence  this  alleged  condition,  that  before  collection 
enough  should  be  subscribed  to  pay  all  the  debts  of  the  college, 
would  it  avail  him  ?  Would  there  not  be  some  analogy  to  tne 
case  of  Bavington  v.  The  P.  &  S.  R.  R.  Co.,  10  Casey  862,  in 
which  the  court  say  that  conditional  subscriptions  are  a  fraud 
upon  the  unconditional  subscribers  ? 

3.  The  third  ground  of  defence  set  forth  in  the  affidavit,  is  a 
supposed  forfeiture  of  the  charter  of  the  college,  but  no  dis- 
closure is  made  of  the  alleged  "  improper  acts  of  the  trustees." 
As  this  part  of  the  affidavit  states  nothing  ^^  specifically,"  it  is 
insufficient. 

The  opinion  of  the  court  was  delivered,  October  Slst  1861,  by 

Strong,  J. — The  affidavit  contains  three  distinct  averments 
of  alleged  defence.  The  first  is,  that  the  note  is  one  of  two 
given  as  a  subscription  for  a  perpetual  scholarship,  and  that  the 
scholarship  is  worthless  in  consequence  of  the  indebtedness  and 
pecuniary  embarrassment  of  the  college.  This  is  called  a  failure 
of  consideration,  but  improperly,  it  is  not  averred  that  the 
defendant  does  not  get  the  scholarship,  in  payment  for  which  he 
gave  his  notes.  It  is  not  alleged  that  he  does  not  obtain  all  that 
it  was  contemplated  he  should  have  when  the  contract  was  made. 
That  the  scholarship  turns  out  not  to  be  worth  as  much  as  he 
expected  may  be  a  misfortune,  but  it  is  not  a  failure  of  considera- 
tion. 

The  subjoined  averment  that  the  defendant  has  not  received 
his  certificate,  is  of  no  importance,  for  it  is  not  alleged  that  he 
is  entitled  to  any,  before  his  notes  are  paid,  and,  for  aught  that 
appears,  one  may  have  been  tendered  and  refused. 

The  next  matter  of  defence  alleged  is  that  the  subscription 
for  the  scholarship  was  made,  and  the  notes  were  given  under 
representations  by  the  agents  of  the  college,  that  enough  had 
been  or  would  be  subscribed  before  the  notes  should  be  collected, 
to  pay  off  the  entire  debts  of  the  college,  and  make  the  perpetual 
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Bcholarship  worth  as  much  as  the  amount  of  the  notes  given  for 
it.  It  is  then  averred  that  enough  has  not  been  subscribed; 
that  there  is  still  a  large  debt  against  the  college,  with  no  means 
to  pay  it,  in  consequence  whereof  and  of  other  diflSculties,  the 
scholarship  is  worth  nothing,  and  the  affiant  believes  never  will 
be.  It  is  added  that  if  he  had  known  the  facts,  and  had  not 
been  deceived  by  such  false  representations,  he  never  would  have 
mude  the  subscription  or  given  the  notes. 

In  regard  to  this,  it  is  to  be  observed  that  no  fraud  is  charged. 
Nor  are  the  notes  alleged  to  have  been  given  on  any  condition 
that  a  sufficient  sum  had  been  or  would  be  subscribed  to  pay  the 
debts,  before  the  defendant  would  be  called  upon  for  payment. 
The  agents  of  the  plaintiff  represented  that  it  had  been  or  would 
be.  This  was  obviously  an  expression  of  opinion  only.  Accord- 
ing to  his  own  case,  the  defendant  was  the  purchaser  of  a  scholar- 
ship. The  plaintiff's  agents  were  vendors.  The  value  of  the 
thing  sold  and  purchased  was  in  debate.  The  agents  said  it 
would  be  worth  as  much  as  the  amount  promised  before  the 
collection  of  the  notes ;  that  it  would  become  worth  so  much  by 
subscriptions  already  made  or  to  be  obtained.  That  this  is  not 
enough  to  relieve  a  purchaser  from  his  bargain,  need  not  be 
argued.  There  is  no  relation  of  trust  and  confidence  between  a 
vendor  and  vendee.  It  is  not  every  mistaken  representation  that 
avoids  a  bargain,  much  less  a  mistaken  representation  of  value. 
A  representation  and  a  condition  are  not  the  same  thing.  Had 
the  affidavit  averred  that  the  promise  to  pay  was  made  contingent 
upon  any  condition,  either  that  a  sufficient  sum  had  been  or 
would  be  subscribed  to  pay  the  debts  of  the  college,  or  even 
that  the  scholarship  should  prove  worth  its  price,  another  ques- 
tion would  be  presented.  But  as  it  is,  this  averment  sets  out  no 
defence. 

The  remaining  allegation  is  that  the  affiant  has  been  informed 
by  a  former  trustee,  that  the  charter  of  the  college  has  been 
forfeited  by  improper  acts  of  the  trustees,  and  that  the  college 
has  no  right  to  collect  these  notes.  This  is  no  defence.  !No 
improper  act  is  specified  that  would  work  a  forfeiture,  and  if 
there  was,  it  could  not  be  taken  advantage  of  in  a  suit  upon  a 
note  given  or  endorsed  to  the  corporation. 

The  judgment  is  affirmed. 
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Mairs  versiis  Taylor. 

Bailment, — Contract  of  Pledgor. — LiahUity  of,  for  want  of  Tide, 

1.  A  pledgor,  by  the  act  of  pledging,  impliedly  engages  that  he  is  the 
owner  or  the  property  pledged ;  and  where  the  ownership  of  any  part  of  it  is 
not  in  him,  he  is  liable  to  the  pledgee  in  damages,  if  by  reason  of  defective 
title  it  is  taken  from  him. 

2.  B.,  the  owner  of  a  lot  of  sheep  in  Ohio,  executed  a  chattel  mortgage  to 
T.  to  secure  purchase-money,  and  afterwards  sold  to  M.  350  of  them  at  $3  per 
head,  T.  aereeing  to  release  the  lien  of  his  mortgage  upon  those  bought  by  M., 
who  agreed  to  pay  him  a  certain  sum  "  upon  the  arrival  of  the  sheep  at  JPitts- 
burgh,  and  to  allow  T.  to  hold  possession  of  the  sheep  until  said  sum  was 
paid/'  While  on  the  road,  in  T.  s  possession,  200  of  them  were  replevied  by 
another  party  on  a  claim  of  lien  on  them  as  against  B.,  and  the  remainder 
taken  to  the  place  mentioned,  where  M.  demanded  the  whole  number,  tender- 
ing the  sum  agreed  on,  which  T.  was  willing  to  receive,  and  to  deliver  the  150 
sheep  still  in  his  possession.  M.  refused  this  offer,  and  brought  replevin.  On 
case  stated,  in  the  replevin  suit,  the  court  entered  judgment  for  the  defendant 
for  the  value  of  the  sheep  at  the  price  agreed  to  be  paid. 

Ifeldf  that  the  entry  of  the  judgment  was  not  error. 

Error  to  the  District  Court  of  Alleghent/  county. 

This  was  an  action  of  replevin j  brought  to  January  Term  1859, 
by  David  Mairs  against  R.  N.  Taylor,  to  recover  one  hundred 
and  fifty  sheep,  valued  at  $450.  The  writ  was  executed  by 
delivering  the  property  to  the  plaintiff.  The  defendant  pleaded 
nan  cepit,  and  property.  After  the  jury  were  sworn,  they  were  dis- 
charged, and  a  case  stated  for  the  opinion  of  the  court  was  agreed 
upon  by  the  counsel  representing  the  parties,  on  which  the  court 
below  entered  judgment  for  the  defenaant.  This  writ  was  there- 
upon sued  out  by  the  plaintiff.  The  material  facts  of  the  case 
are  fully  set  forth  in  the  opinion  of  this  court. 

B.  F.  Lucas  and  Jacob  WhiteeeUj  for  plaintiff  in  error. 

S.  H.  Get/eTj  for  defendant. 

The  opinion  of  the  court  was  delivered,  October  Slst  1861,  by 
Read,  J. — J.  D.  Brevard,  of  the  state  of  Ohio,  was  the  owner 
of  seven  hundred  fat  sheep,  and,  on  the  25th  December,  executed 
a  chattel  mortgage  of  them  to  R.  W.  Taylor,  to  secure  the  pay- 
ment of  their  purchase-money,  which  mortgage  was  filed  in  the 
proper  oflSce,  and  after  certain  payments  entered  on  it,  was 
re-filed  in  the  same  office.  On  the  10th  January  1859,  when 
there  was  upwards  of  $1800  still  due  on  the  mortgage,  Brevard 
sold  three  hundred  and  fifty,  part  of  the  sheep  mentioned  in 
the  mortgage,  at  three  dollars  per  head,  to  Mairs,  who  paid  Bre- 
vard $500  on  account,  which  he  immediately  paid  over  to  Taylor, 
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on  account  of  his  mortgage,  leaving  still  upwards  of  $1300  due 
upon  it.  At  the  same  time,  and  before  any  of  the  sheep  were 
removed,  and  whilst  the  lien  of  the  mortgage  was  in  full  force, 
Mairs,  the  owner  of  the  sheep,  entered  into  an  agreement  with 
Taylor,  as  follows  :— 

"  In  consideration  of  R.  N.  Taylor  releasing  his  lien  upon  a 
lot  of  sheep  purchased  by  me  of  J.  D.  Brevard,  I  agree  to  pay 
said  Taylor  five  hundred  dollars,  upon  the  arrival  of  the  sheep 
in  Pittsburgh,  and  to  allow  said  Taylor  to  hold  possession  of  said, 
sheep  until  said  sum  is  paid.  I  further  agree  to  pay  the  expenses 
of  said  Taylor  in  going  to  and  returning  from  Pittsburgh. 

"  David  Mairs." 

The  clear  meaning  of  this  paper  was,  that  Mairs  should  pay 
Taylor  ?500  for  releasing  the  lot  of  sheep  from  the  lien  of  his 
chattel  mortgage,  and  to  pledge  the  said  sheep  to  Taylor,  for  its 
payment,  which  was  delayed  until  their  arrival  in  Pittsburgh. 
The  sheep,  which  had  been  placed,  in  pursuance  of  this  agree- 
ment to  pledge,  in  the  possession  of  Taylor,  were  put  by  Taylof 
in  the  cars,  at  Sandusky,  Ohio,  for  the  purpose  of  bringing  them 
to  Pittsburgh,  and  while  in  the  cars,  at  Sandusky,  Badger 
replevied  two  hundred  of  them,  claiming  a  lien  on  them,  under 
an  agreement  with  Brevard ;  and  the  oflScer  holding  the  writ  took 
them  from  the  cars.  On  the  same  day,  Mairs  had  notice  of  the 
replevin^  and  appeared  to  the  suit  and  took  defence,  and  at  the 
trial.  Badger  was  successful  in  maintaining  his  action  of  replevin. 

In  all  this,  no  blame  could  attach  to  Taylor,  who  had  released 
the  sheep  from  his  chattel  mortgage,  at  the  request  of  the  owner, 
Mairs,  which  let  in  any  subsequent  lien  created  by  Brevard 
prior  to  his  sale  to  Mairs.  The  two  hundred  sheep  were  there- 
fore taken  from  the  possession  of  Taylor,  by  the  hand  of  the 
law,  and  without  any  fault  or  negligence  or  any  act  on  his  part, 
whilst  his  security  for  the  money  due  to  him,  by  Mairs,  was 
rendered  inadequate. 

Taylor  took  the  remaining  one  hundred  and  fifty  sheep  to 
Pittsburgh.  On  their  arrival,  Mairs  tendered  the  $500,  but 
demanded  the  three  hundred  and  fifty  sheep.  Taylor  offered  to 
deliver  the  one  hundred  and  fifty  sheep,  on  receiving  the  $500. 
This  Mairs  declined,  and  commenced  this  action  of  replevin^  and 
the  sheriff  delivered  to  him  the  one  hundred  and  fifty  sheep ; 
and  the  simple  question  is,  was  he  entitled  to  them  without  pay- 
ing the  sum  for  which  they  were  pledged  by  him  to  Taylor  ? 

This  question  the  court  below  answered  in  the  negative,  and 

^we  can  find  no  error  in  the  judgment,  which,  by  agreement,  was 

limited  to  the  amount  of  the  original  purchase-money  of  the 

sheep  in  dispute.     Mairs,  by  the   act   of  pledging,  impliedly 

engaged  (if  not  expressly,  in  this  case)  that  he  was  the  general 


Digitized  by 


Google 


448  SUPREME  COURT  IPittshurgh 

[Main  r.  Taylor.] 

owner  of  the  sheep,  and  in  so  doing  he  committed  a  wrong 
against  Taylor,  as  was  shown  by  the  result  of  Badger's  replevin^ 
and  for  which  he  was  answerable  to  Taylor,  instead  of  Taylor 
being  answerable  to  him.     (Story  on  Bailments,  p.  354.) 

Judgment  affirmed. 


,lg  J^J  Campbell  versus  Lacock. 

Plaintiffs^  Legal  and  Equitable. — Right  of  Party  to  sue  on  Contract 
made  with  and  for  another, — Privity  of  Contract  requisite  to  maintain 
Suit  at  Law, 

A.,  one  of  two  partners,  sold  oat  to  the  other,  B.,  who  agreed  amons 
other  things  to  pay  all  debts,  dues,  and  demands  against  the  late  firm,  and 
give  security  for  performance.  The  surety,  C,  agreed  in  writing  to  guarantee 
and  hold  himself  responsible  for  the  faithful  performance  of  the  contract  on 
the  part  of  B.  the  purchaser.  A  firm-creditor,  D.,  afterwards  obtained  judg- 
ment against  both,  and  failing  to  collect  it  on  execution,  brought  suit  against 
the  surety,  C,  on  the  agreement  of  guarantee,  upon  the  trial  of  which  judg- 
ment was  entered  by  the  court  for  the  defendant.     Held, 

1.  That  the  plaintiff  could  not  maintain  the  action,  for  he  was  not  a  party  to 
the  agreement  of  guaranty  ;  the  promise  was  not  made  to  him  or  for  his  use 
and  benefit;  the  consideration  did  not  move  from,  nor  had  the  defendant 
received  anything  in  trust  for,  him ;  and  there  was,  therefore,  no  privi^  of 
contract 

2.  That  if  the  action  could  be  maintained,  it  should  have  been  brought  by 
the  plaintiff  in  the  name  of  A.,  the  party  for  whose  benefit  the  agreement 
was  made,  and  not  in  his  own  name,  for  he  was  a  stranger  to  the  contract 
and  consideration. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case  brought  in  the  court  below  by 
Nelson  Campbell  against  H.  Lacock,  on  a  contract  of  guaranty. 

The  case  was  this : — R.  P.  Getty  and  Samuel  Geissinger  were 
partners,  carrying  on  the  business  of  tavernkeeping  in  the 
Station  Hotel,  in  the  city  of  Allegheny,  and  on  the  17th  of  Decem- 
ber 1856,  dissolved  partnership  by  Getty  selling  out  his  interest  to 
Geissinger,  on  the  latter  agreeing  to  pay  him  therefor  the  sum 
of  $700,  on  or  before  the  1st  of  January  1857,  and  make  him  a 
good  and  suflScient  deed  of  a  lot  of  ground  in  the  borough  of 
Birmingham,  and  "  to  pay  all  debts,  dues,  and  demands  against 
the  late  firm  of  Geissinger  &  Getty,  and  give  good  and  sufficient 
security  for  the  faithful  performance  of  the  same." 

At  the  time  of  the  signing  and  sealing  of  the  foregoing  agree- 
ment, and  as  security  for  the  performance  thereof,  H.  Lacock, 
the  defendant,  executed  the  following  agreement  in  writing, 
endorsed  thereon,  viz. : 

"I  guaranty  and  hold  myself  responsible  for  the  faithful 
performance,  on  the  part  of  Samuel  Geissinger,  of  the  contract 
executed  within." 
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The  plaintiflTs  action  was  brought  on  this  agreement  to  recover 
the  amount  owed  him  by  Getty  &  Geissinger,  as  makers  of  a 
promissory  note  for  the  sum  of  $500,  dated  October  8th  1856, 
payable  the  1st  of  May  1857,  to  the  order  of  Robert  McCuen, 
and  by  him  endorsed  to  the  plaintiff  before  maturity.  Suit  had 
been  brought  thereon  by  the  plaintiff  against  Getty  &  Geissinger 
to  November  Term  1857,  of  this  court,  and  on  the  15th  of 
October  1857,  judgment  rendered  against  them  in  favour  of 
the  plaintiff,  for  the  sum  of  $515.18,  upon  which  execution  was 
issued  and  returned  ''no  goods."  This  action  was  then  brought 
against  the  defendant,  upon  his  refusal  to  pay  the  amount  of 
Getty  &  Geissinger's  indebtedness. 

The  declaration  contained  one  special  count  setting  forth  the 
case  as  above  stated,  to  which  the  defendant  filed  an  affidavit  of 
defence,  setting  forth  that  he  owed  said  Nelson  Campbell  nothing 
except  a  small  balance  of  $19  for  ale ;  had  no  dealings  of  the 
kind  mentioned  with  him ;  that  there  is  no  privity  of  contract 
between  them ;  that  his  only  liability,  if  any  exist  by  reason  of 
his  signing  the  paper  referred  to,  is  with  said  R.  P.  Getty ;  that 
it  was  never  understood  or  considered  that  defendant  should  be 
liable  to  strangers  and  persons  not  privy  to  said  contract ;  and 
that  by  reason  of  subsequent  arrangements  and  contracts,  he 
has  a  good  defence  against  said  Getty  Cor  all  demands  by  reason 
of  said  contract  and  guarantee. 

This  was  followed  by  a  rule  for  judgment  for  want  of  a  suffi- 
cient aflSdavit  of  defence,  which  on  hearing  was  discharged; 
whereupon  the  defendant  pleaded  nil  debetj  with  leave  to  give  in 
evidence  the  matter  contained  in  his  affidavit  of  defence. 

On  the  14th  of  January  1861»  the  jury  were  sworn,  and  ren- 
dered their  verdict  in  favour  of  the  plaintiff  for  $624.18,  subject 
to  the  opinion  of  the  court  upon  the  questions  of  law  reserved. 

On  argument,  the  court  below  (Williams,  J.)  delivered  the 
following  opinion. 

After  stating  the  case  briefly,  the  learned  judge  continued : — 

**  The  defendant  is  under  no  moral  obligation  to  pay  the  debts 
of  Getty  k  Geissinger,  and  if  he  is  under  a  legal  obligation,  it 
arises  out  of  his  agreement  as  the  surety  of  Geissinger.  But  the 
plaintiff  was  not  a  party  to  this  agreement.  The  consideration 
did  not  move  from  him,  and  the  promise  was  not  made  to  him, 
or  for  his  benefit.     There  is  no  privity  of  contract  between  the 

?arties  here.  How  then  can  the  plaintiff  maintain  this  action  ? 
iThere  the  promise  is  to  one  for  the  benefit  of  another,  the  deci- 
sions do  not  seem  to  be  altogether  uniform  or  reconcilable  as  to 
the  party  by  whom  the  action  should  be  brought. 

"  In  some  cases  it  has  been  held,  that  he  for  whose  benefit  a 
promise  is  made  may  maintain  an  action  on  it,  although  no  con- 
sideration pass  from  him  to  the  defendant,  nor  any  promise 
4  Wr.— 29 
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directly  to  liim  from  the  defendant :  Hind  v.  Holdship,  2  Watts 
104.  Upon  the  principle  that  one  for  whose  use  and  benefit  a 
promise  is  made,  if  upon  sufficient  consideration,  may  maintain 
an  action  on  it,  it  was  held  in  Beers  v.  Robinson,  9  Barr  229, 
that  where  A.  promises  B.  to  pay  B.'s  debts,  so  far  as  the  con- 
sideration received  would  go,  the  creditor  of  B.  may  maintain 
an  action  on  the  promise.  And  to  the  same  effect  are  Vincent  v. 
Watson,  6  Harris  96 ;  Bell  v.  Fagely,  7  Harris  273 ;  and  Ayer's 
Appeal,  4  Casey  179.  A  distinction  is  taken  in  Blymire  v. 
Boistle,  6  Watts  182,  and  the  rule  is  there  laid  down,  that  if  one 
receive  money  from  another  for  the  use  of  a  third  person,  or 
having  money  belonging  to  another,  agree  with  that  other  to  pay 
it  to  a  third,  action  lies  by  the  person  beneficially  interested. 
But  where  the  contract  is  for  the  benefit  of  the  contracting 
party,  and  the  third  person  is  a  stranger  to  the  contract  and 
consideration,  the  action  must  be  by  the  promissee.  This  dis- 
tinction is  recognised  and  approved  by  Justice  Kennedy  in 
DeBoUe  v.  Pennsylvania  Insurance  Company,  4  Wh.  74,  and 
Hubbert  v.  Borden,  6  Wh.  94. 

"The  case  in  Blymire  v.  Boistle  was  this: — ^Boistle  had  a 
judgment  against  Gladstone,  which  Blymire  agreed  with  Glad- 
stone to  pay,  in  consideration  that  the  latter  would  convey  to 
him  a  lot  of  ground.  Gladstone  conveyed  the  lot,  but  Blymire 
did  not  pay  the  judgment  according  to  his  agreement,  and  Boistle 
brought  suit  against  him.  And  the  question  was,  whether  the 
action  was  rightly  brought.  It  was  held  that  the  action  should 
have  been  brought  in  the  name  of  Gladstone,  the  contracting 
party  for  whose  benefit  the  agreement  was  made,  and  not  in  the 
name  of  Boistle,  who  was  a  stranger  to  the  contract  and  con- 
sideration. 

"  It  is  suggested  by  Justice  Rogers,  in  Esling  v.  Zantzinger,  1 
Harris  60,  that  the  decision  would  have  been  different  if  Boistle 
had  participated  in  the  contract ;  that  is,  if  the  three  had  met 
together,  and  Blymire  had  expressly  promised  Boistle  to  pay  the 
judgment.  And  accordingly  it  was  held  in  Esling  v.  Zantzinger, 
that  where  a  landlord  gave  a  creditor  an  order  on  his  tenant  to 
pay  the  creditor  the  rent  as  it  became  due,  which  was  accepted 
by  the  tenant,  that  a  liability  by  the  tenant  in  favour  of  the 
creditor  was  thereby  created,  which  could  be  enforced  by  an 
action  in  the  name  of  the  creditor,  and  that  the  tenant's  liability 
to  the  action  was  grounded  not  merely  on  the  extinguishment  of 
his  liability  to  the  landlord,  but  mainly  on  the  express  promise, 
for  which  there  was  a  sufficient  consideration.  In  reference  to 
Blymire  v.  Boistle,  and  other  cases  relied  on  by  the  defendant 
to  defeat  the  action  in  that  case,  the  learned  judge  says :  '  In  all 
of  these  the  privity  of  contract,  which  is  indispensable  to  the 
maintenance  of  the  suit  in  the  name  of  the  original  creditor,  is 
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wanting.'  The  decision  in  Finney  v.  Finney,  4  Harris  380,  is 
put  expressly  on  the  ground  of  the  want  of  privity  of  contract 
between  the  parties,  and  for  this  reason  it  was  there  held  that 
the  plaintiff  was  not  entitled  to  recover,  though  the  court,  from 
the  manifest  unfairness  of  the  defendant's  conduct  in  withhold- 
ing the  fund  from  all  parties,  was  anxious  to  sustain  the  action. 

"  The  case  of  The  Commercial  Bank  v.  Wood,  7  W.  &  S. 
89,  falls  clearly  within  the  distinction  taken  in  Blymire  v,  Boistle, 
though,  in  delivering  the  opinion  of  the  court,  Kennedy,  J.,  seems 
to  lay  stress  on  the  fact  that  the  plaintiffs  subsequently  assented 
to  the  arrangement  made  by  their  debtor  with  the  bank  for  the 
payment  of  the  note  held  by  them.  The  arrangement  was  this  : 
The  bank  received  from  Piatt,  the  agent  of  McCoy,  as  cashj  a 
draft  drawn  by  the  Commercial  and  Railroad  Bank  of  Vicksburg 
on  the  Girard  Bank  of  Philadelphia,  and  agreed  with  him  to  pay 
McCoy's  note,  held  by  the  plaintiffs.  Wood  &  Abbott ;  and  in  an 
action  on  this  promise  it  was  held  that  the  plaintiffs  were  entitled 
to  recover.  The  decision  is  put  mainly  on  the  ground  that  the 
bank,  having  taken  the  draft  as  money,  received  it  in  trust  for 
the  plaintiffs,  and  McCoy's  indebtedness  to  them  was  a  suflScient 
consideration  for  the  creation  and  support  of  the  trust  thus 
created  in  their  favour,  and  the  right  to  the  use  of  the  money 
passed  thereby  to  them,  so  as  to  entitle  them  to  demand  and 
receive  it  from  the  bank.  Perhaps  the  true  reason,  if  there  be 
one,  for  the  distinction  is  here  indicated,  viz. :  Where  the 
promissor  receives  the  fund,  or  other  consideration  of  the  pro- 
mise, in  trust  for  a  third  party,  there  the  action  may  be  in  the 
name  of  the  latter.  But,  with  the  exception  hereafter  noticed, 
in  all  other  cases  the  action  must  be  brought  in  the  name  of  him 
from  whom  the  consideration  moved,  or  wno  was  the  meritorious 
cause  of  it,  whether,  as  in  Blymire  v.  Boistle,  Ramsdale  v. 
Horton,  8  Barr  330,  and  other  like  cases,  the  promise  be  made 
to  him  from  whom  the  consideration  moved,  or,  as  in  Edmondson 
V.  Penney,  1  Barr  334,  and  Comfort  v.  Eisenbies,  1  Jones  13,  it 
be  made  to  a  stranger  to  the  consideration.  The  exception  to 
the  rule  is  in  the  case  of  an  express  promise,  upon  a  sufficient 
consideration,  to  pay  a  third  party,  where  the  latter  participates 
in  the  contract ;  and  in  such  case,  as  we  have  seen  in  Esling  v. 
Zantzinger,  the  action  may  be  maintained,  by  reason  of  the 
privity  of  contract,  in  the  name  of  the  third  party. 

"In  Morrison  v.  Berkey,  6  Watts  349,  a  case  somewhat 
resembling  the  present,  Morrison  agreed  with  Vickroy  to  pay  a 
debt,  due  by  the  firm  of  which  Vickroy  was  a  member,  for  which 
Berkey  was  surety.  Berkey  paid  the  debt,  and  sued  Morrison 
on  his  agreement ;  and  it  was  held  that,  being  a  stranger  to  the 
consideration,  as  between  Morrison  and  Vickroy,  Berkey  could 
not  recover.     So  also  in  Cummings  v.  Klapp,  5  W.  &  S.  511,  it 
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is  ruled  that  a  promise  to  a  constable  to  pay  the  amount  of  an 
execution  in  his  hands  can  only  be  enforced  by  an  action  in  the 
name  of  the  constable  who  gave  the  indulgence,  and  from  whom, 
therefore,  the  consideration  moved,  to  whom  the  promise  was 
made,  and  who  was  the  party  beneficially  interested  therein,  and 
not  in  the  name  of  the  plaintiff  in  the  execution,  who  was  a 
stranger  to  the  contract  and  consideration. 

"  In  none  of  the  cases  to  which  reference  has  been  made,  is 
there  any  rule  laid  down  which  will  enable  the  plaintiff  to  main- 
tain this  action,  and  a  careful  examination  induces  the  belief 
that  none  can  be  found  in  our  reports.  The  promise  was  not 
made  to  the  plaintiff,  or  for  his  use  and  benefit.  The  considera- 
tion did  not  move  from  him,  the  defendant  has  received  nothing 
in  trust  for  him,  and  there  is  no  privity  of  contract  whatever 
between  the  parties. 

"  But  if  there  could  be  any  doubt  as  to  the  right  of  the  plain- 
tiff to  maintain  an  action  on  defendant's  contract  for  his  own 
use,  it  is  clear  that  the  suit  must  be  brought  in  the  name  of 
Getty,  the  contracting  party.  And  that  this  is  not  a  mere 
technical  objection  is  shown  in  Berkey  v.  Morrison,  because,  in 
that  form  of  suit,  the  defendant  will  have  the  benefit  of  any 
defence  which  he  may  have  against  Getty.  For  these  reasons 
we  are  clearly  of  the  opinion,  that  upon  the  reserved  question 
judgment  should  be  entered  in  favour  of  the  defendant." 

The  plaintiff  thereupon  sued  out  this  writ,  and  assigned  for 
error  the  entry  of  judgment  in  favour  of  defendant. 

S.  H.  Q-eyer^  for  plaintiff  in  error,  in  support  of  the  right  of 
the  plaintiff  to  maintain  this  suit,  cited  and  relied  on  Hind  v, 
Holdship,  2  Watts  104 ;  Beers  v.  Robinson,  9  Barr  229 ;  Vincent 
V.  Watson,  6  Harris  96 ;  Ayer's  Appeal,  4  Casey  179,  and  Bellas 
V.  Fagely,  7  Harris  278. 

Barton,  for  defendant  in  error,  furnished  no  printed  argument* 

The  opinion  of  the  court  was  delivered  November  4th  1861. 

Per  Curiam. — This  judgment  seems  to  us  fully  justified  by 
the  opinion  of  the  learned  judge  of  the  court  below,  and  we 
do  not  repeat  his  argument.  And  we  do  not  consider  that  this 
decision  conflicts  with  cases  deciding  that  an  action  lies  in  favour 
of  the  creditor  when  there  is  a  promise  directly  to  him,  6  Harris 
96,  or  where  his  debtors  were  partners  and  had  dissolved  part- 
nership, and  he  sues  only  those  who  continue  the  business,  and 
have  agreed  to  pay  the  partnership  debts :  7  Harris  273. 

Judgment  afiSrmed. 
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Heil  and  Lauer's  Appeal. 

Barnes  in  Judgment  Index  to  he  written  in  English. —  Tlie  Principle  of 
Idem  sonans  restricted. 

1.  Id  the  distribatioD  of  the  proceeds  of  sheriff's  sale  of  the  real  estate  of 
George  P.  Toest,  a  judgment  entered  against  him  in  the  name  of  Joest,  is  not 
entitled  to  come  in,  as  against  subsequent  liens  properly  entered,  though  the 
names  have  the  same  sound  in  the  German  language;  for  the  law  requires 
that  the  dockets  and  indexes  shall  be  kept  in  the  English  language,  and  does 
not  impose  the  duty  on  searchers,  of  inquiring  whether  other  letters  in  another 
language  may  not  spell  the  name  of  the  debior. 

2.  It  was  the  duty  of  the  holders  of  that  judgment  to  see  that  it  was  entered, 
so  as  to  furnish  to  the  eye  of  purchasers  and  subsequent  encumbrancers,  that 
record  notice  which  the  Act  of  Assembly  requires :  and  it  being  entered  in 
the  wrong  initial,  it  was  not  notice  to  subsequent  judgment-creditors,  and  was 
not  therefore  entitled  to  share  in  the  fund. 

3.  It  seems  that  the  principle  of  '*  idem  sonans,"  though  in  general  appli- 
cable to  names  similarly  pronounced,  does  not  apply  to  judgments  against  a 
defendant,  entered  in  different  initials  from  the  usual  and  ordinary  form  in 
which  the  name  was  written  and  spelled  in  the  English  language,  though 
the  pronunciation  of  the  different  names  be  the  same. 

Certiorari  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  appeal  from  the  decree  of  the  court  below,  con- 
firming the  report  of  the  auditor  appointed  to  distribute  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  George  P.  Yoest. 

The  case  was  this : — 

Nicholas  Heil  and  C.  F.  Lauer  obtained  a  judgment  in  the 
District  Court  of  Allegheny  county,  No.  99  of  April  Term  1859, 
against  George  P.  Joest,  an  exemplification  of  which  was  en- 
tered in  Westmoreland  county,  on  the  9th  July  1869.  Before 
this  judgment  was  entered  in  Westmoreland  county,  there  were 
judgments  obtained  against  the  same  person,  but  the  name  was 
spelled  "  Yoest."  There  were  also  judgments  entered  in  West- 
moreland county  subsequent  to  the  judgment  of  Heil  and  Lauer, 
one  in  favour  of  Edwin  F.  Lightner  v.  George  P.  Yeust,  and  two 
judgments  in  favour  of  W.  H.  Fahnestock  v.  George  P.  Yosst, 
These  judgments  were  all  against  the  same  man,  but  in  each  case 
the  name  was  spelled  differently.  The  defendant's  real  estate  in 
Westmoreland  county  was  sold,  and  John  Armstrong  appointed 
auditor  to  distribute  the  fund. 

The  fund  in  court  amounted  to  $800,  which  the  auditor  distri- 
buted as  follows : — 

To  two  judgments  of  Barnes,  for  the  use  of  Keepers  v.  George 
P.  Yoest,  J500.75.  To  a  judgment  of  George  W.  Lightner  t;. 
George  P.  Yeust,  $154.85 ;  and  to  a  judgment  of  W.  F.  Fahnestock 
V.  George  P.  Yosst,  the  balance  of  $63.30,  the  remainder  of  the 
fund  being  absorbed  by  the  costs,  auditor's  fees,  and  taxes. 
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It  was  proved  beffore  the  auditor  that  "  Yoest"  and  "  Joest" 
are  one  and  the  same  name,  and  the  identity  of  the  party  was 
admitted.  That  in  the  German  language  the  name  is  spelled 
"  Joest,"  and  in  English  *'  Yoest,"  and  that  the  words,  as  spoken^ 
have  the  same  sound.  It  was  also  proved  that  a  deed  was  taken 
by  him  as  George  P.  Yeost — that  in  the  judgment  of  Heil  and 
Lauer  the  name  is  written  in  English  characters  "  Joest,"  and 
was  entered  on  the  judgment  docket  under  the  letter  J,  and 
not  under  the  letter  Y. 

The  auditor  rejected  this  judgment,  and  distributed  the  balance 
as  above  stated,  on  the  ground  that  the  identity  of  the  names 
could  only  be  established  by  parol,  which  he  held  inadmissible. 

Exceptions  were  filed  to  this  report,  but  the  court  below  dis- 
missed them  and  confirmed  the  distribution. 

The  case  was  then  removed  into  this  court  by  Heil  &  Lauer, 
by  whom  the  decree  of  the  court  in  the  premises  was  assigned 
for  error. 

The  opinion  of  the  court  was  delivered,  November  18tli 
1861,  by 

Strong,  J. — We  think  the  auditor  and  the  court  below  were 
right  in  refusing  to  permit  the  judgment  of  the  appellants  to 
participate  in  the  distribution  of  the  money  in  court.  The  fund 
was  raised  out  of  the  sale  of  the  real  estate  of  George  P.  Yoe$tj 
and  the  judgment  of  the  appellants  was  entered  against  George 
P.  JoeaL  It  is  true,  that  George  P.  Yoest  and  George  P.  Joest 
are  the  same  person,  and  that  in  the  German  language  the  let- 
ters Y  and  J  are  pronounced  alike.  But  in  the  distribution  of 
the  proceeds  of  a  sheriff's  sale,  beside  the  question  of  the  identity 
of  the  debtor,  there  is  one  of  record  notice.  Upon  this  second 
question  no  light  is  thrown  by  the  fact  that  the  name  of  the 
debtor,  though  spelled  with  different  capitals,  is  the  same  in 
sound.  The  Act  of  Assembly,  which  requires  that  judgment 
dockets  and  indexes  shall  be  kept,  provides  for  notice  to  the  eye, 
not  to  the  ear.  It  contemplates  that  the  dockets  shall  be  kept 
in  English,  and  it  does  not  impose  upon  any  one  who  searches 
the  duty  of  inquiring  whether  some  other  letters  may  not  spell 
the  name  of  the  debtor  in  another  language.  It  was  the  duty 
of  the  appellants  to  see  that  their  judgment  was  properly  en- 
tered :  Hood  V,  Reynolds,  7  W.  &  S.  406 ;  entered  so  as  to  fur- 
nish to  the  eye  of  purchasers  and  subsequent  encumbrancers 
that  record  notice  which  the  Act  of  Assembly  contemplates. 
We  do  not  think  that  the  legislature  intended  that  a  purchaser 
or  encumbrancer,  in  searching  for  a  name,  the  initial  letter  of 
which  is  Y,  should  be  under  obligation  to  examine  the  index 
through  the  letters  Y  and  J.  We  must  so  hold,  or  the  judgment 
dockets  and  indexes  would  be  shorn  of  their  value,  and  the  statu- 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  455 

[Hell  and  Laaer's  Appeal.] 

tory  purpose  defeated.  There  are  many  sounds  in  our  language 
which  are  indicated  by  different  letters  in  other  languages.  This 
is  true  both  of  vowels  and  consonants.  Thus,  in  the  Spanish 
language,  the  initial  J  has  the  sound  of  H.  Must  a  purchaser 
search  under  the  letters  J  and  H  ? 

The  decree  of  the  Court  of  Common  Pleas  is  affirmed. 


Appeal  of  the  City  of  Pittsburgh.  "To      456\ 

Lien  of  Municipal  Claim ^  as  against  prior  Mortgage. — Act  of  February    ~ 
Zd  1824,  as  to   lAensfor  Taxes,  d^c,  in  Philadelplda,  construed. 

1,  A  municipal  lien  filed  in  1857  by  the  city  of  Pittsburgh,  for  grading  and 
paving,  under  the  Act  of  18th  April  1857,  is  not  entitled  to  payment  out  of 
the  proceeds  of  the  sale  of  the  property  aj^inst  which  the  lien  is  filed,  in 
preference  to  a  mortgage  of  the  same  premises  entered  and  recorded  in  July 
1848. 

2.  The  Act  of  February  3d  1824,  providing  for  the  liens  of  taxes,  rates,  and 
levies  in  the  citv  of  Philadelphia,  extended  to  Allegheny  county,  by  Act 
April  5th  1844,  does  not  give  a  lien  for  paving  sidewalks  in  the  city  of  Pitts- 
burgh ;  for  the  Act  18th  April  1857,  relating  to  setting  curbstone  and  paving 
sidewalks  therein,  with  the  supplementary  Act  of  22d  April  1858,  provides  a 
system  of  procedure,  entirely  different  from  that  under  the  Act  of  1824;  the 
lien  filed  under  the  Acts  of  1857  and  1858,  having  no  priority  in  time  over  the 
mortgage  entered  in  1848,  is  consequently  not  entitled  to  payment  in  prefer- 
ence to  it. 

Ckrtiokari  to  the  District  Court  of  Allegheny  county. 

This  was  an  appeal  by  the  Mayor  and  Aldermen  of  the  City  of 
Pittsburgh,  from  the  decree  of  the  District  Court  on  the  distribu- 
tion of  the  proceeds  of  the  sale  of  the  real  estate  of  Arthur 
McClelland. 

A  judgment  was  obtained  by  Isaac  Jope  to  January  Term 
1859,  No.  464,  being  a  icirefacioM  upon  a  mortgage,  upon  which 
a  levari  facias  was  issued,  and  the  property,  situated  at  the 
corner  of  Caldwell  and  Townsend  streets,  in  the  city  of  Pitts- 
burgh, having  a  front  on  Caldwell  street  of  76  feet,  and  on  Town- 
send  street  of  94  feet,  being  parts  of  lots  No.  73,  74,  and  75,  in 
Scott's  Plan,  sold  for  ^1200. 

This  mortgage  was  the  first  lien  on  the  premises,  and  the  only 

?arties  claiming  against  it  were  the  appellants  in  this  case, 
'heir  claim  is  upon  a  municipal  lien  for  grading  and  paving, 
filed  in  the  District  Court  under  §§  12,  13,  14,  and  15,  of  an 
Act  of  Assembly,  approved  May  16th  1857,  Pamphlet  Laws, 
pages  545  and  546.  The  amount  of  the  claim  as  filed  for 
Caldwell  street  was  $187.73;  for  Townsend  street,  $91.90;  and 
for  Logan  street,  $22.24. 

At  the  time  the  lien  was  filed,  to  wit.  May  8th  1858,  the 
defendant  owned  two  separate  blocks  of  lots ;  the  one  sold  in  this 
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case,  situated  at  the  corner  of  Townsend  and  Caldwell  streets, 
composed  of  parts  of  lots  73,  74,  and  75,  in  Scott's  Plan,  and 
having  a  front  on  Townsend  street  of  94  feet,  and  on  Caldwell 
street  of  76  feet.  The  other,  composed  of  lots  93,  94,  and  95, 
in  the  same  plan,  having  a  front  on  Caldwell  street  of  118  feet, 
5  inches. 

Lots  93,  94,  and  95,  were  sold  by  the  sheriflF  on  a  vend,  ezp.j 
No.  206  July  Term  1859,  for  the  sum  of  8725,  and  lots  73, 
74,  and  75,  were  sold  on  vend,  exp.^  No.  353,  November  Term 
1859,  for  $175.  The  money  raised  by  both  those  sales  was 
distributed  by  an  auditor,  appointed  on  No.  353,  November 
Term  1859,  without  reference  to  the  claim  of  the  city. 

The  sale  of  lots  73,  74,  and  75,  on  vend,  exp.y  No.  353,  Novem- 
ber 1859,  was  subject  to  the  mortgage  of  Isaac  Jope,  for  the 
payment  of  which  the  property  was  again  sold  as  above  stated. 

The  auditor  appointed  to  make  distribution  reported,  1st.  That 
the  property  on  Caldwell  street,  sold  in  1859  on  vend,  exp.^  pro- 
duced funds  sufficient  to  pay  the  whole  municipal  lien.  2d.  That 
the  property  on  the  corner  of  Caldwell  and  Townsend  streets, 
sold  on  the  vend.  exp.  in  1859,  produced  enough  to  pay  the  lien 
for  Townsend  street,  but  that  these  claims  were  not  paid  thereout ; 
and  being  of  the  opinion  that  these  sales  divested  the  municipal 
lien  of  the  city,  awarded  the  whole  of  the  fund  to  Isaac  Jope. 

To  this  report  exceptions  were  filed  for  the  city,  which  on 
hearing  were  dismissed,  and  the  report  of  the  auditor  confirmed. 
The  case  was  thereupon  removed  into  this  court,  where  the  decree 
of  the  court  below  confirming  the  auditor's  award  was  assigned 
for  error. 

J.  F.  Slagle^  for  appellant. — The  liens  authorized  by^the  Acts 
of  May  16th  1857  and  April  28th  1858,  are  payable  like  other 
liens,  and  were,  therefore,  divested  by  the  judicial  sales  of  1869. 
These  liens  are  divisible,  and  should  be  apportioned  upon  the 
several  lots.  The  sale  of  Nos.  93,  94,  and  95,  would  divest  no 
more  than  the  proportion  properly  chargeable  to  those  lots,  and 
the  balance  of  the  lien  being  preserved  by  the  mortgage  of  Isaac 
Jope,  was  not  divested  by  the  sale  in  1859  on  vend.  exp.  No.  858, 
that  being  a  junior  encumbrance :  Northern  Liberties  v.  Swain, 
1  Harris  113;  Perry  v.  Brinton,  Id.  202;  Act  of  February  8d 
1824,  Purd.  601 ;  extended  to  Allegheny  county  by  Act  of  April 
6th  1844. 

If  then  it  remained  a  lien  upon  the  property  until  the  sale  in 
this  case,  there  is  now  for  the  first  time  a  fund  out  of  which  the 
city  can  claim  payment  of  that  portion  of  the  claim  attaching 
to  the  lots  covered  by  the  mortgage.  The  court,  therefore,  erred  in 
not  awarding  to  the  city  the  claim  of  (167.44  against  these  lots. 
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0.  HaArouchy  for  appellees. — The  lien  was  not  discharged  by 
the  sheriff's  sale  upon  the  mortgage,  or  by  any  previous  sale, 
because  the  Act  of  22d  April  1858  makes  it  permanent  "until 
paid,"  which  words  create  a  lien  not  discharged  by  a  judicial 
sale:  Medlar  v.  Aulenbach,  2  Penn.  Reports  858;  Mentzer  i>. 
Menor,  8  Watts  296. 

Liens  are  perpetual  on  principle  unless  expressly  limited.  The 
Act  of  1858  was  passed  to  guard  against  their  being  discharged 
by  judicial  sales,  and  is  in  accordance  with  the  Act  of  18th 
April  1857,  P.  L.  240.  Whenever,  therefore,  a  judicial  sale 
does  not  produce  a  fund  sufiScient  to  pay  the  municipal  lien  over 
and  above  all  liens  prior  to  the  passage  of  the  Act  of  May  16tli 
1867,  the  property  remains  charged  with  it  in  the  hands  of  the 
purchaser. 

The  opinion  of  the  court  was  delivered,  November  7th  1861,  by 
Thompson,  J. — The  claim  for  which  the  lien  in  this  case  was 
filed,  was  for  grading  and  paving  the  foot  or  side  walks  opposite 
certain  lots,  the  property  of  Arthur  McClelland,  on  Townsend, 
Caldwell,  and  Logan  streets,  in  the  city  of  Pittsburgh.  The 
proceeds  of  the  sale  in  dispute,  were  of  lots  on  Townsend  street, 
being  but  part  of  the  lots  covered  by  the  municipal  claim.  The 
claim  was  filed  under  the  provisions  of  the  Act  of  18th  April 
1857,  which  is  entitled  an  act  "  concerning  the  setting  of  curb- 
stone, and  the  paving  of  sidewalks  in  the  city  of  Pittsburgh." 
This  act,  with  its  supplement  of  22d  April  1858,  furnishes  a 
system  on  the  subject  of  grading  and  paving  in  the  city,  and 
provides  for  the  entry  of  liens  for  the  same,  their  duration,  and 
the  manner  of  their  enforcement.  It  certainly  was  not  supposed 
that  the  Act  of  1824,  providing  for  the  liens  of  taxes,  rates  and 
levies  in  the  city  and  county  of  Philadelphia,  and  extended  to 
Allegheny  county  by  the  Act  of  6th  April  1844,  gave  a  lien  in 
a  case  like  the  present,  for  those  Acts  of  1857-58  furnish  an 
entire  system  independently  of  that  act,  differing  very  materially 
from  it  in  details.  We  are,  therefore,  of  opinion  that  the  lien, 
if  any  existed,  was  by  virtue  of  the  Acts  of  1857  and  1858.  As 
a  lien,  therefore,  under  those  acts,  it  had  not  priority  in  time  over 
the  mortgage,  which  was  recorded  July  27th  1848.  It  could 
not,  therefore,  be  entitled  to  priority  out  of  the  sale  on  the  mort- 
gage. We  see  no  authority  to  warrant  us  in  giving  this  muni- 
cipal lien  a  retroactive  operation,  and  without  doing  so  it  can 
have  no  preteifce  to  priority.  This  determines  the  whole  ques- 
tion in  the  case,  and  that  question  was  stated  by  the  auditor  to 
be,  "  Is  this  municipal  claim  to  be  paid  out  of  this  fund?*'  To 
this  we  answer,  we  think  not,  for  the  reasons  given. 

We  do  not  decide  other  questions  presented,  and  which  were 
but  very  little  examined  or  argued,  such  as,  whether  certain  pre- 
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vious  sales  had  divested  the  municipal  lien,  or  whether  that  yet 
remains  on  the  lots  covered  by  the  mortgage.  These  questions 
were  raised  to  prove  the  same  result  we  have  arrived  at  without 
them.  We  leave  them  to  be  determined  when  the  occasion  shall 
arise  requiring  it. 

The  decree  of  the  court  confirming  the  auditor's  report 
is  affirmed,  at  the  costs  of  the  appellant. 


|gg  ^  Woods  vers2i8  Watkins. 

*0         *^o        Affidavits  of  Came  of  Actlofi  and  of  Defence, —  What  are  tuffidenL-^^ 
204 ZJUl  g^^J^l  ^^f  Atfestiuff  Officer  when  admitted  witJunU  Proof, 

1.  Where,  in  foreign  attachment,  the  plaintiff's  affidavit  contained  only  a 
statement  of  the  amount  due  upon  the  ncAes,  copies  of  which  were  ap][>ended 
to  the  declaration  filed  the  same  day,  it  was  hdd  a  sufficient  compliance  with  the 
rule  of  court  requiring  *'  an  affidavit,  stating  the  amount  verily  believed  to  be 
due,  and  a  copy  of  the  instrument  of  writing,''  &c.,  upon  which  suit  waa 
brought. 

2.  Where  the  plaintiff's  affidavit  was  sworn  to,  before  the  mayor  of  a  city 
in  another  state,  who  affixed  the  corporate  seal  of  the  city,  it  was  held  properly 
Bworn  to  before  a  proper  officer,  ana  that  proof  of  the  seal  was  unnecessary. 

3.  Where  defendant,  in  his  affidavit  of  defence,  swore  that  he  had  carefully 
examined  the  notes  ou  which  suit  was  brought,  "  and  that  he  had  no  reoolleo- 
tion  whatever  of  having  signed  the  same  or  delivered  the  same  to  the  plain- 
tiff," and  that  he  knew  that  there  was  no  consideration  for  them,  without 
stating  that  the  si^atures  were  or  were  not  his,  or  following  up  his  allegation 
of  '*  no  consideration,"  by  showing  how  the  notes  came  to  plaintiff's  posses- 
sion, or  how  the  want  of  consideration  arose,  Ueld^  That  the  affidavit  was 
not  a  compliance  with  the  rule  requiring  the  defendant,  in  bis  affidavit  of 
defence,  *'  to  state  specifically  and  at  length  the  nature  and  character  of  the 
same." 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  foreign  attachment  in  case  to  July  Term  1860,  by 
William  P.  Watkins  against  William  Woods,  a  non-resident  of 
Pennsylvania,  in  which,  with  his  prcecipe^  the  plaintiff  filed  a 
special  affidavit  stating  the  amount  which  he  verily  believed  to  be 
due  from  the  defendant,  and,  with  his  declaration,  copies  of  the 
promissory  notes  on  which  the  suit  was  brought. 

Judgment  was  had  by  the  plaintiff,  after  the  third  term,  in 
default  of  appearance.  Subsequently,  on  application  of  defend- 
ant's counsel,  he  was  allowed  to  appear  and  file  his  affidavit  of 
defence,  as  of  the  proper  time  and  term,  the  parties  and  the  case 
to  be  and  appear  as  if  appearance  and  defence  had  been  duly  and 
regularly  entered. 

The  following  is  the  affidavit  filed  by  the  defendant : — 

"  William  Woods,  the  defendant  above  named,  being  duly  sworn, 
according  to  law,  did  depose  and  say,  that  he  has  just,  full  and 
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legal  defence  to  the  whole  of  the  plaintiff's  claim  in  the  above 
stated  case,  in  this :  That  he  has  examined  carefully  the  notes 
upon  which  the  claim  against  him  is  sought  to  be  established, 
and  that  he  has  no  recollection  whatever  of  having  ever  signed  the 
same  or  delivered  the  same  to  the  plaintiff,  and  that  he  knows 
that  there  was  no  consideration  whatever  for  said  notes;  that 
all  commercial  or  moneyed  transactions  between  this  defendant 
and  the  plaintiff  had  been  settled  and  adjusted  some  time  before 
the  date  of  said  notes ;  but  that  since  the  date  of  said  notes  he 
incurred  some  small  debts  to  the  said  plaintiff,  which  he  has  long 
since  paid  and  discharged." 

The  plaintiff's  attorney  thereupon  asked  for  and  obtained  a 
rule  to  show  cause  why  judgment  should  not  be  entered  in  default 
of  a  sufficient  affidavit  of  defence ;  which  the  court,  on  hearing, 
made  absolute,  and  directed  judgment  to  be  liquidated  and 
entered  accordingly. 

The  defendant  thereupon  sued  out  this  writ,  and  assigned  as 
cause  for  reversing  the  judgment  of  the  court  below : 

1.  The  court  erred  in  making  absolute  the  rule  of  the  plaintiff 
asking  judgment  in  default  of  sufficient  affidavit  of  defence. 

2.  The  court  erred  in  permitting  a  summary  judgment  to  be 
had  against  the  defendant,  instead  of  allowing  the  merits  of  his 
defence  to  be  passed  upon  by  a  jury. 

8.  The  court  erred  in  directing  a  summary  judgment  to  be 
entered  against  the  defendant,  instead  of  ordering  the  merits  of 
his  defence  to  be  determined  and  passed  upon  by  a  jury. 

Kirkpatrick  ^  Mellon^  for  plaintiff  in  error. — This  case  is  to 
be  determined  by  a  construction  of  a  rule  of  court,  under 
and  by  virtue  of  which  the  plaintiff  below  claimed  and  obtained 
his  judgment.  There  was  error  upon  two  distinct  grounds : 
1st.  Because  the  affidavit  of  the  plaintiff  below  (defendant 
here)  was  radically  defective,  did  not  in  any  respect  conform 
to  the  rule  and  its  requirements,  and  did  not  entitle  him  to 
a  judgment,  under  the  rule,  even  had  there  been  no  affidavit 
of  defence  filed  in  the  case.  It  does  not  contain  nor  set  out  ^^  a 
copy  of  the  instrument  of  writing"  (being  in  this  case  two  notes) 
"on  which  action  was  brought;"  but  simply  "a  statement  or 
specification"  of  them,  which  is  only  allowable  when  that  upon 
which  suit  is  brought  ^'  is  not  in  writing."  In  this  case  his  notes 
were  in  writing,  and  he  was  bound  by  the  rule  to  file  "  a  copy" 
of  them. 

A  statement,  or  abstract,  or  specification,  or  enumeration,  or 
an  allusion  to  them,  will  not  suffice.  "  If  in  writing,  a  copy"  of 
them  must  be  set  out  in  his  affidavit.  If  they  "  be  not  in  writing," 
then  and  then  only  will  "a  statement  or  specification  thereof  be 
permitted:"  Foster  v.  Shaw,  7  S.  &  R.  162. 
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2(i.  The  affidavit  of  claim  was  defective  in  the  manner  and  matter 
of  its  verification.  It  is  sworn  to  and  claims  to  have  been  sworn  to 
before  one  *'  S.  B.  Nicholson,"  mayor  of  the  city  of  Maysville,  in  the 
state  of  Kentucky.  Is  he  an  authorized  magistrate  to  administer 
oaths  to  be  used  in  the  District  Court  of  Allegheny  county,  in  the 
Commonwealth  of  Pennsylvania  ?  Is  he  a  magistrate  at  all  recog- 
nised and  known  by  that  court  for  anv  purpose,  much  less  for  the 
administration  of  oaths  to  be  used  in  the  proper  and  legal  adminis- 
tration of  its  justice  ?  If  so,  by  whose  authority  ?  Certainly  not 
by  any  rule  or  decision  of  that  court ;  certainly  not  by  any  rule  or 
decision  of  this  court ;  certainly  not  by  any  law  or  laws  upon  the 
statute  books  of  this  state  ;  and  equally  certainly  not  by  any  law 
or  laws  upon  the  statute  books  of  the  United  States.  Is  he  such 
an  one,  and  is  the  corporate  seal  of  the  city  of  Maysville,  in  the 
state  of  Kentucky,  of  such  a  character  that  any  civil  or  even 
criminal  court  in  the  state  of  Pennsylvania  could  or  would  recog- 
nise either  the  one  or  the  other,  without  extraneous  proof  of  their 
existence  and  character?  Is  this  verification  or  jurat  before 
this  so-called  mayor,  of  such  a  character  that  an  indictment  for 
perjury  could  be  predicated  upon  it,  and  successfully  prosecuted 
in  the  county  of  Allegheny,  in  the  Commonweath  of  Pennsylva^ 
nia  ?  To  all  of  these  interrogatories  it  is  contended  and  insisted 
upon  negatively  by  the  plaintiff  in  error.  The  office  and  func- 
tions of  a  mayor  are  criminal  and  not  civil,  and  outside  of  his 
limited  and  peculiar  duties  he  has  not  any  power  whatever; 
certainly  none  to  administer  oaths  to  be  used  in  a  civil  proceed- 
ing in  a  foreign  state:  Chew  v.  Keck,  4  Rawle  163;  Leasure  v, 
Hillegas,  7  S.  &  R.  313,  318;  1  Greenl.  on  Ev.  642,  §  505; 
Miller  V,  Henshaw,  4  Dana  329 ;  Behn  v,  Towney,  21  Georgia 
R.  207 ;  Wilburn  v.  Hall,  16  Miss.  (1  Bennett)  426. 

There  was  no  evidence  whatever  that  there  was  a  mayor  for 
the  city  of  Maysville,  in  the  state  of  Kentucky ;  none  that  S. 
B.  Nicholson  was  the  mayor  of  that  city,  in  the  body  of  the  jurats 
nor  in  the  body  of  the  annexed  certificate. 

There  was  no  evidence  that  the  mayor  of  Maysville  was  an 
^^ authorized  magistrate;**  no  evidence  nor  certificate  of  a  judge 
that  the  paper  was  in  due  form,  or  that  due  credit  should  be 
given  to  the  acts  of  the  so-called  mayor. 

There  was  no  evidence  whatever  that  the  seal  attached  was  the 
due  and  proper  seal  of  the  city  of  Maysville,  nor  that  it  was 
properly  affixed,  or  that  the  party  using  and  affixing  it  had  any 
right  or  authority  so  to  do. 

Any  one  of  these  reasons  is  sufficient  to  invalidate  the  so-called 
affidavit,  and  all  of  them  conclusive  in  this  regard. 

The  defendant  below  filed  such  an  affidavit  of  defence  as  was 
within  the  rule,  and  should  have  hindered  and  prevented  a  judg- 
ment, and  that  the  court  below  erred  in  not  so  considering  it. 
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The  rule  requires  that  the  defendant's  affidavit  should  set  forth 
^^specifically  and  at  length  the  nature  and  character  of  the 
defence.*' 

In  this  case  the  defendant's  affidavit  of  defence  sets  forth : 

1.  That  he  had  no  recollection  whatever  of  having  ever  signed 
the  notes  sued  upon,  although  he  has  carefully  examined  the 
same. 

2.  That  he  knows  that  there  was  no  consideration  whatever 
for  them. 

3.  That  he  never  delivered  the  same  to  the  plaintiff. 

4.  That  all  commercial  or  moneyed  transactions  between  them 
and  the  plaintiff  had  been  settled  and  adjusted  some  time  before 
the  date  of  these  notes ;  and 

5.  That  although  he  may  have  had  some  small  dealings  with 
him  since  their  date,  that  he  had  paid  and  discharged  them  all 
long  before  the  institution  of  the  said  suit. 

This  affidavit,  it  is  urged,  does  sufficiently  show  the  nature  and 
character  of  the  defence  which  is  relied  on,  and  it  is  a  full 
defence,  if  made  out  within  the  express  ruling  of  Gallinger  ». 
Hoon  et  aL,  2  Grant  59. 

Simpson  ^  McCaron^  for  defendant  in  error,  submitted  no 
printed  argument. 

The  opinion  of  the  court  was  delivered,  November  7th  1861, 

Bead,  J. — There  is  nothing  in  the  objection  to  the  want  of 
regularity,  on  the  part  of  the  plaintiflF  below,  in  not  complying 
with  the  rule  of  court.  He  filed  with  his  prcecipe  a  declaration, 
a  special  affidavit  stating  the  amount  verily  believed  to  be 
due  from  the  defendant,  and  copies  of  the  promissory  notes  on 
which  the  action  was  brought.  This  is  all  the  rule  required,  and 
the  affidavit  was  properly  sworn  to  before  a  proper  officer. 

The  affidavit  of  defence  is  evasive,  and  studiously  avoids 
stating  what  it  evidently  intends  the  court  shall  believe  is  its 
real  meaning,  and  yet  in  such  a  manner  as  not  to  be  the  subject 
of  an  indictment  for  perjury.  The  defendant  swears  "  that  he 
has  carefully  examined  the  notes  upon  which  the  claim  against 
him  is  sought  to  be  established,''  conveying  distinctly  the  idea 
that  he  has  examined  the  original  notes ;  ^*  and  that  he  has  no 
recollection  whatever  of  having  ever  signed  the  same,  or  delivered 
the  same  to  the  plaintiff,"  not  saying  whether  the  signatures  to 
the  notes  are  his  or  not,  which  he  clearly  ought  to  have  done, 
but  leaving  it  open,  upon  a  trial,  for  him  to  allege  they  were 
forgeries. 

This  is  not  a  compliance  with  the  rule  that  the  defendant 
should  state  in  his  affidavit  of  defence,    ^^specifically  and  at 
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length  the  nature  and  character  of  the  same,"  nor  does  the 
allegation  of  "no  consideration"  following  it,  remedy  this;  for 
there  is  no  account  of  how  these  notes  came  into  the  possession 
of  the  plaintiff,  or  in  what  way  or  manner  the  want  of  considera- 
tion arose.  There  is  nothing  curing  this  in  the  subsequent  part 
of  the  affidavit,  and,  on  the  other  hand,  we  have  the  positive 
oath  of  the  plaintiff. 

Judgment  affirmed* 


Hartzell  versus  The  Commonwealth. 

Ri(/ht  of  Commonwealth  to  challenge  peremptorily^  how  and  when  to  he 
exercised. —  Waiver  of  Challenge. — Constitutional  Right  of  Trial  by 
Jury,  not  in/ringed  by  calling  Talesmen, 

1.  The  allowance  of  four  peremptory  challenges,  under  the  "Criminal 
Procedure  Act"  of  1860,  does  not  conflict  with  the  constitutional  provision 
"that  trials  by  jury  shall  be  as  heretofore,  and  the  right  thereot  remain 
inviolate."   Warren  o.  The  Commonwealth,  1  Wright  45,  affirmed. 

2.  Where  the  peremptory  challenges  on  the  part  of  the  Commonwealth, 
exhaust  the  jury  selected  from  the  regular  "Fenire,"  and  tal^men  are 
called  from  the  bystanders,  the  prisoner  is  not  thereby  deprived  of  a  trial  by 
jury,  "  as  heretofore,"  under  the  constitution ;  for  if  the  Clomraonwealth  have 
the  right  to  challenge,  the  legal  consecjuences  which  flow  from  its  exercise 
cannot  affect  the  right  itself,  and  the  right  existing,  its  incidents  are  legal, 
one  of  which  is  the  calling  and  impannelling  talesmen. 

3.  The  Commonwealth  is  not  compelled  to  exercise  her  right  of  challenge, 
in  the  order  of  calling  the  jury,  so  that  if  the  challenges  to  the  first  four  called 
are  waived  she  cannot  afterwards  challenge,  but  is  entitled  to  four  peremptory 
challenges  out  of  all  the  jurors  that  may  be  called  at  any  time  before  the 
panel  is  full,  and  passing  by  individual  jurors,  and  permitting  them  to  be 
challenged  by  the  prisoner  or  sworn,  is  no  waiver  of  the  right. 

Error  to  the  Oyer  and  Terminer  of  Cambria  county. 

Anne  Hartzell  was  put  upon  her  trial  for  murder,  at  the  Sep- 
tember sitting  of  the  Oyer  and  Terminer  for  Cambria  county. 
Being  regularly  arraigned,  the  impannelling  of  a  jury  com- 
menced. After  several  jurors  had  been  peremptorily  challenged 
by  the  prisoner,  Lawrence  Schrote  was  called  as  a  juror,  and 
challenged  peremptorily  by  the  Commonwealth,  the  counsel  for 
prisoner  objecting  to  such  challenge,  and  filing  an  exception. 

The  panel  became  exhausted,  by  reason  of  the  peremptory 
challenges  of  the  Commonwealth;  and  the  prisoner's  counsel 
objected  to  calling  a  tale9  de  circumstantibuSy  because  $he  had 
not  exhausted  the  panel.  The  court  overruled  the  objection, 
under  exception.  The  prisoner  was  convicted,  whereupon  the 
case  was  removed  into  this  court,  where  the  following  errors 
were  assigned : — 
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1.  The  jury  were  not  selected  in  accordance  with  the  Constitu- 
tion of  Pennsylvania. 

2.  The  jury  were  not  impannelled  in  accordance  with  the  Act 
of  Assembly  which  directs  the  method  of  procedure  in  such 
cases. 

8.  Peremptory  challenges  were  allowed  to  the  Commonwealth 
by  the  court,  after  the  same  had  been  waived. 

4.  The  prisoner  was  compelled  to  stand  her  trial  before  a 
tales  de  ctrcumstanttbtiSy  without  her  consent,  because  of  per- 
emptory challenges  on  behalf  of  Commonwealth. 

R,  L.  Johnston^  for  plaintiff  in  error. — To  doubt  the  constitu- 
tionality of  the  Act  of  Assembly  of  1860,  known  as  the  *'  Crimi- 
nal Procedure"  Act,  might  appear  presumptuous  and  in  bad 
taste,  after  the  ruling  in  Warren  v.  Commonwealth,  1  Wright 
45.  But  the  principle  involved  is  so  important,  and  the  Wisla- 
tion  referred  to  so  recent,  that  we  hope  to  be  indulged  in  a  brief 
argument  in  support  of  an  exception. 

The  denial  of  peremptory  challenges  to  the  Crown,  dates  from 
a  very  early  period  in  English  jurisprudence.  The  statute  of 
Edward  I.,  enacted  in  1305,  declares,  "  That  from  henceforth, 
notwithstanding  it  be  alleged  by  them  that  sue  for  the  king,  that 
the  jurors  of  those  inquests,  or  some  of  them,  be  not  indifferent 
for  the  king,  yet  such  inquest  shall  not  remain  untaken  for  that 
cause ;  but  if  they  that  sue  for  the  king  will  challenge  any  of 
those  jurors,  they  shall  assign  of  their  challenge  a  cause  certain^ 
and  the  truth  of  the  same  challenge  shall  be  inquired  of,"  Ac. 
The  humane  provision  of  this  statute  became  a  landmark  in  the 
trial  of  all  capital  cases,  from  the  date  of  its  enactment ;  was 
familiar  to  every  judge  and  lawyer,  and  was  never  exercised  nor 
sought  to  be  exercised  by  the  Commonwealth,  until  the  case  of 
Warren  was  tried. 

The  Constitution  of  Pennsylvania,  Art.  IX.,  Sec.  VI.,  declares 
that  "Trial  by  jury  shall  be  as  heretofore,  and  the  right  thereof 
shall  remain  inviolate."  If  the  constitution  contemplated  no- 
thing further  than  a  mere  trial  by  jury,  that  is,  a  trial  by  twelve 
men  called  jurors,  the  last  clause  of  the  sentence  would  have 
expressed  all  its  framers  intended.  What  then  becomes  of  the 
first  clause,  "  trial  by  jury  shall  be  as  heretofore  ?"  Surely  it 
means  that  the  trial  by  jury,  with  all  its  leading  characteristics^ 
should  remain  as  it  had  been  exorcised  many  centuries  before  the 
constitution  was  adopted.  We  do  not  argue  that  this  affects  the 
manner  of  putting  the  jurors  into  the  wheel  or  drawing  them 
out — with  the  preliminaries  the  defendant  has  nothing,  can  have 
nothing  to  do.  All  this  we  admit  to  be  a  proper  subject  for 
legislation ;  but  when  it  comes  to  filling  the  panel,  the  case  is 
quite  different.     The  great  leading  features  of  trial  hy  jury^  aa 
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it  existed  in  the  mother  country,  as  it  was  preserved  by  our  own 
fathers,  is  a  constitutional  right,  and  cannot  be  invaded  by 
adverse  legislation. 

From  the  year  1300,  then,  a  leading  principle  in  trial  by  jury, 
in  capital  cases,  has  been  that  the  Commonwealth  shall  not  chal« 
lenge  without  cause. 

In  the  case  of  Warren  v.  Commonwealth,  the  defendant  had 
the  benefit  of  a  trial  by  a  jury  selected  from  the  regular  venire. 
In  this  case,  the  peremptory  challenges  on  behalf  of  the  Com- 
monwealth deprived  the  prisoner  of  this,  and  threw  her  upon  a 
tales  de  circumstantibus. 

We  do  not  pretend  that  calling  a  tales  is  of  itself  an  error ; 
but  we  do  contend  that  the  Commonwealth  has  no  right  to  put 
the  prisoner  to  this  disadvantage.  She  selects,  summons,  pre* 
pares  her  own  jurors,  and  the  prisoner  has  no  right  to  interfere 
until  arraigned.  The  law  requires  that  a  list  of  jurors  shall  be 
"set  up'*  by  the  sheriflF  and  prothonotary,  "in  their  respective 
offices,  for  the  inspection  of  all  parties  concerned.'*  The  prisoner 
has  a  right  to  examine  this  list,  which  the  Commonwealth  has 
furnished  as  her  triers  ;  from  them  she  selects  her  own  jury — and 
if  she  by  challenges  exhausts  the  panel,  and  compels  the  calling 
of  a  taleSy  it  is  her  own  election,  and  she  cannot  complain. 
In  this  case  the  prisoner  would  have  been  tried  without  a  taleSy 
but  for  the  peremptory  challenges  of  the  Commonwealth. 

3.  The  legislative  intention  in  making  so  important  a  change 
in  a  question  of  life  and  death,  must  be  entirely  clear,  to  have 
any  weight  with  this  court.  There  is  much  confusion  in  the  Act 
of  1860,  the  38th  section  being  entirely  inconsistent  with,  and 
destroying  whatever  force  there  might  have  been  in  the  preceding 
section ;  giving  alternate  challenges  in  all  cases,  which  can  only 
be  done  where  the  Commonwealth  and  the  prisoner  have  the  same 
number  of  challenges.  It  is  submitted  that  these  sections  are 
too  obscure  in  their  meaning  to  work  the  radical  change  asked 
for  them. 

4.  But,  in  any  event,  if  the  Commonwealth  had  the  right  of 
challenge,  she  waived  it  by  refusing  to  challenge  until  after  the 
prisoner  had  made  her  challenge.  There  can  be  little  doubt  the 
legislature  intended  to  give  the  right  to  the  Commonwealth  to 
peremptory  challenges,  only  in  cases  in  which  the  jury  were  all 
called  into  the  box  to  be  sworn  before  the  challenging  com- 
menced. And  this  would  make  the  38th  section  intelligible.  If 
this  construction  be  placed  upon  the  act,  the  court  erred  in  per- 
mitting the  peremptory  challenge  on  part  of  the  Commonwealth. 
If  not,  and  in  any  other  view,  the  Commonwealth  waived  her 
right  to  challenge  when  she  did  not  make  it  in  accordance  with 
the  act.   Whatever  construction  may  be  placed  upon  the  diflferent 
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sections  of  this  act,  there  was  manifest  error,  and  the  proceedings 
should  be  reversed. 

A.  Kopelin  and  Philip  8.  Noon,  for  the  Commonwealth. — As 
the  constitutionality  of  the  37th  section  of  the  "  Criminal  Pro- 
cedure" Act  of  1860,  has  been  so  recently  passed  upon  by  this 
court,  it  is  not  necessary  to  refer  to  the  argument  of  the  plaintiff 
in  error  on  the  first  specification  of  error.  We  shall  briefly 
notice  the  specifications  wherein  it  is  alleged  there  are  distinc- 
tions between  this  case  and  that  of  Warren  v.  The  Common- 
wealth, 1  Wright  45. 

1.  It  is  said:  '^In  this  case  the  peremptory  challenges  on 
behalf  of  the  Commonwealth  deprived  the  prisoner  of"  the 
benefit  of  a  trial  by  jury  selected  from  the  regular  venire^ 
"  and  threw  her  upon  a  tales  de  circnmstantibus.'*  If  the  Com^ 
monwealth  have  the  right  to  ehallengey  (he  logical  consequences  which 
fiow  from  its  exercise  can  in  no  way  affect  the  right  itself  The 
practice  of  filling  up  a  jury  by  awarding  a  tales  de  circumstan-- 
tibus  is  quite  ancient,  and  exists  here  by  the  same  authority  as 
the  law  directing  the  manner  in  which  the  jurors  on  the  regu- 
lar panel  shall  be  drawn,  or  that  requiring  the  prothonotary 
and  sheriff  to  *'set  up"  the  list  in  their  respective  offices.  It 
is  one  of  the  forms  provided  by  the  legislature  under  which  the 
right  of  trial  by  jurv  is  to  be  enjoyed,  and  its  constitutionality 
has  not,  we  believe,  heretofore  been  questioned. 

As  decided  by  this  court  in  Warren  v.  The  Commonwealth, 
the  Commonwealth  has  the  right  to  challenge  peremptorily,  and, 
as  stated  by  the  court  in  Kennedv  v.  Dale,  4  W.  &  S.  176,  "  the 
right  is  a  valuable .  one,  and  should  not  be  fancifully  restricted.** 
If  it  was  a  waiver  to  refuse  to  challenge  the  first  juror  called, 
then,  indeed,  is  this  valuable  right  "  fancifully  restricted," — the 
87th  section  of  the  "  Criminal  Procedure"  Act,  so  far  as  it 
applies  to  cases  tried  in  the  Oyer  and  Terminer,  a  nullity — and 
an  impartial  jury,  which,  the  court  say,  in  Warren  v.  The  Com- 
monwealth, *'is  the  right  on  both  sides  in  a  criminal  trial," 
denied.  But  the  legislative  intention  is  "entirely  clear."  The 
38th  section  was  first  enacted  by  statute  of  14th  April  1834, 
§  155,  Purdon  473,  and  re-enacted  in  exactly  the  same  words  in 
the  Criminal  Procedure  Act  of  1860. 

Section  37  of  the  Report  of  the  Commissioners  to  Revise  the 
Penal  Code  of  Pennsylvania  is  as  follows : — "  On  the  trial  of  any 
indictment  for  treason,  or  misprision  of  treason,  murder,  man- 
slaughter, concealing  the  death  of  a  bastard  child,  rape,  robbery, 
burglary,  sodomy,  malicious  maiming,  and  arson,  the  accused 
shall  be  at  liberty  to  challenge,"  &c. ;  and  the  38th  section  of 
the  same  Report : — *'  In  cases  of  any  of  the  felonies  specially 
4  Wiu— 30 
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enumerated  in  the  preceding  section,  the  Commonwealth  shall 
not  challenge  any  juror  without  cause,"  &c. 

It  is,  therefore,  evident  that  the  legislature  intended  to  grant 
the  right  of  challenge  to  the  Commonwealth  in  cases  to  be  tried 
in  the  Oyer  and  Terminer,  because  the  commissioners  had  made 
a  special  exception  of  those  cases,  and  the  legislature  changed 
it  so  as  to  include  "aW  cages;"  and  that  the  88th  section,  direct- 
ing the  challenges  to  be  made  alternately,  was  not  intended  to 
apply  to  those  cases,  because  if  it  did  it  would  utterly  and 
entirely  destroy  the  force  and  effect  of  the  right  granted. 

The  opinion  of  the  court  was  delirered,  Kovember  18th 
1861,  by 

Thompson,  J. — The  first  assignment  of  error  is  ruled  against 
the  prisoner  by  the  case  of  Warren  v.  The  Commonwealth,  1 
Wright  45.  That  case  determined  that  the  allowance  of  peremp- 
tory challenges  to  the  Commonwealth  did  not  impinge  upon  the 
constitutional  provision,  "  that  trial  by  jury  shall  be  as  hereto- 
fore, and  the  right  thereof  remain  inviolate."  It  has  been  well 
argued,  on  part  of  the  Commonwealth,  that  if  in  consequence 
of  the  exercise  of  this  right  the  panel  be  exhausted,  it  does  not 
destroy  the  right  itself,  and  the  right  existing,  its  incidents  are 
legal,  one  of  which  is  the  calling  and  impannelling  talesmen. 
This  is  a  legitimate  sequence  of  the  first  proposition,  and  needs 
no  further  illustration. 

But  it  was  urged  that  the  Commonwealth  must  exercise  her 
right  of  challenge  in  the  order  of  calling  the  jury ;  that  is  to 
say,  if  she  waives  her  challenges,  or  any  of  them,  to  the  first 
four  called,  she  cannot  afterwards  challenge.  This  is  not  the 
meaning  of  the  law,  nor  the  practice  under  it.  This  rule  is  very 
right  in  civil  cases  and  in  misdemeanors,  where  the  jurors  are 
all  called  into  the  box  before  the  challenges  begin.  Then  the 
last  man  called  can  be  as  readily  challenged  as  the  first.  Not 
so  in  capital  cases,  where  the  jurors  are  called,  tried,  and  sworn 
separately,  or  challenged,  as  the  case  may  be.  There  the  right 
of  challenge  is  to  the  juror  on  the  stand,  and  to  none  others. 
The  effect  of  the  rule  claimed  would  be  either  to  require  all  the 
jurors  to  be  called  into  the  box,  as  in  civil  cases,  before  challeng- 
ing, or  limiting  the  Commonwealth  to  the  first  four  called.  We 
do  not  agree  to  either  alternative.  The  ancient  mode  of  impan- 
nelling juries  in  capital  cases  cannot  be  dispensed  with  without  ab- 
rogating the  right  of  triers  upon  the  several  members  of  the  jury 
themselves,  a  necessary  procedure  to  ascertain  whether  the  juror 
is  or  is  not  indifferent  in  feeling  between  the  prisoner  and  the 
Commonwealth.  This  is  not  to  be  thought  of.  There  is  no  diffi- 
culty in  the  matter,  however.  The  Commonwealth  is  entitled  to 
four  challenges  out  of  aU  the  jurors  that  may  be  called.     That 
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is  evidently  the  meaning  of  the  Act  of  1860,  and  that  is  just 
what  she  would  have  if  the  jury  were  all  in  the  box  at  one  time, 
and  what  she  has  in  misdemeanors.  The  Commonwealth  has  the 
right  to  challenge  the  number  allowed  by  the  act  at  any  time, 
we  think,  before  the  panel  is  full,  and  passing  by  individual 
jurors,  and  permitting  them  to  be  challenged  by  the  prisoner, 
or  sworn,  is  no  waiver  of  her  right.  This  necessarily  results  from 
the  form  to  be  pursued  in  impannelling  jurors  in  capital  cases, 
and  is  not  controlled  by  the  Act  of  1860.  The  court  were  right  in 
conducting  the  challenges,  and  as  we  see  no  error  in  the  record, 

The  judgment  is  affirmed. 


Painter  versus  Drum.  24  sc  •eosl 

Contract  to  procure  Pennton,  when  valid. — Praudtdent  Conveyance  of 
Real  Estate,  how  established. — Intention  0/  Parties,  how  ascertained. — 
Evidence  against  Character  of  GranteCy  when  inadmissible. 

1.  A  contract  by  a  son  to  procure  a  pension  for  his  father,  in  consideration 
of  one-half  of  the  yearly  pay,  is  not  void  because  prohibited  by  the  Act  of 
Congress,  7th  June  1832  (under  which  the  pension  was  granted),  which  pro- 
Tides  '*  that  the  pay  hereby  allowed  shall  not  be  in  any  way  transferable  or 
liable  to  attachment,"  &c.,  *'  but  shall  enure  wholly  to  the  personal  benefit  of 
the  officer,  soldier,"  &c.,  for  it  is  not  in  law  or  equity  a  transfer  of  the 
pension,  nor  does  the  son  become  in  any  sense  an  owner  of  the  pension,  but 
only  a  creditor  of  the  father's  for  the  amount  agreed  to  be  paid  him  for  pro- 
ourmg  it 

2.  The  contract  is  but  an  agreement  to  pay  a  stipulated  price  for  the 
services  of  the  son,  for  breach  of  which  his  only  remedy  is  by  action  upon 
it,  in  which  the  pension  certificate  is  only  evidence  to  show  that  the  pension 
had  been  procured,  and  to  furnish  the  measure  of  damages. 

3.  The  father  having  in  his  lifetime  conveyed  his  farm,  the  son,  after  his 
death,  obtained  j  udgmen  t  for  the  yearly  pay  due  him  for  six  years  previous,  upon 
which  execution  was  issued,  the  farm  levied  on  and  sold  to  the  son,  who  tnen 
brought  ejectment  and  recovered  against  his  father's  vendee,  on  the  ground 
that  the  deed  was  made  for  the  purpose  of  defrauding  creditors.  The  court 
below  charged  the  jury  that  "fraud  was  not  to  be  presumed,"  and  that  before 
they  could  find  agamst  the  deed  they  must  be  satisned  of  the  fraudulent  intent 
of  the  grantor,  but  refused  to  charge  that  "  they  must  be  satisfied  from  the 
clearest  and  most  satisfactory  evidence."  Heldy  That  the  charge  was  not 
error,  for  it  was  the  province  of  the  jury  to  say  what  weight  they  would 
attach  to  the  evidence. 

4.  Though,  in  order  to  avoid  the  dedd,  the  fraudulent  intent  of  the  grantor 
mast  have  existed  at  the  time  of  executing  it,  yet  that  intent  is  deducible 
from  previous  acts  and  declarations ;  and  therefore  it  was  not  error  in  the 
eourt  l)elow  to  instruct  the  jury  that  "  what  the  grantor  intended  before, 
is  only  material  in  reflecting  the  intent  at  that  time ;  for  this  purpose,  such 
evidence  is  material." 

5.  The  offer  of  the  defendant  to  prove  that  the  plaintiff  was  convicted  of 
manslaughter,  and  sentenced  for  a  term  of  three  years  to  the  penitentiary, 
was  inadmissible  because  irrelevant,  and  it  was  properly  rejected  by  the  court 
below. 


Error  to  the  Common  Pleas  of  We%tmoreland  county. 
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This  was  an  action  of  ejectment,  brought  in  the  court  below 
to  November  Term  1861,  by  Simon  Drum  against  David  Painter, 
for  one  hundred  and  three  acres  of  land  in  Franklin  township, 
more  or  less.  The  plaintiff  was  the  son,  and  the  defendant  the 
stepson  of  Philip  Drum,  deceased,  who  in  1834  was  the  undis- 
puted owner  of  the  property,  and  under  him  both  parties  claimed. 
On  the  3d  of  December  1834,  he  conveyed  it  in  fee  simple  to 
David  Painter,  the  defendant.  The  consideration  of  this  con- 
veyance was  the  payment  of  the  debts  of  Philip  Drum,  and  the 
maintenance  of  him  and  his  wife  during  life,  and  this  was  the 
defendant's  title  to  the  property  in  dispute. 

The  plaintiff  claimed  that  his  father,  Philip  Drum,  in  1831  or 
1832,  had  employed  him  to  prosecute  his  claim  against  the 
government  for  a  pension  as  a  soldier  in  the  revolutionary  war, 
and  agreed  to  pay  him  one-half  his  warrant  of  pension,  and  one- 
half  of  his  pension  annually  thereafter,  as  compensation  for  his 
services.  That  two  years'  arrears  of  pension  was  recovered,  and 
an  annual  pension  of  $26.66  secured  to  him  for  life,  which  was 
regularly  paid  until  the  death  of  the  old  man  in  1845.  After 
his  death  the  plaintiff  recovered  judgment  against  the  adminis- 
trator of  Philip  Drum,  for  his  share  of  the  annual  pension  during 
the  preceding  six  years,  under  which  the  land  in  controversy  was 
levied  on  and  sold  by  the  sheriff,  the  plaintiff  being  the  pur- 
chaser, who  sought  in  this  action  to  recover  against  the  defendant, 
on  the  ground  that  the  deed  to  him  was  made  to  hinder,  delay, 
and  defraud  creditors.  In  support  of  this  the  depositions  of 
several  witnesses  were  read,  narrating  declarations  made  by 
Philip  Drum  before  and  after  the  execution  of  the  deed,  as  to 
his  intention  to  "  cut  his  son  Simon  out  of  his  claim,  on  account 
of  the  pension-money." 

On  the  trial  the  defendant  offered  to  prove,  "  in  continuation 
of  the  history  of  Philip  Drum's  family,  that  the  plaintiff  was 
convicted  of  manslaughter,  and  sentenced  to  the  Eastern  Peni- 
tentiary for  three  years ;"  and  also  offered  the  exemplification 
of  the  records  of  the  war  oflSce  of  the  United  States,  to  show 
the  extent  of  plaintiff's  services  in  getting  the  pension  for  his 
father  ;  both  of  which  were  rejected  by  the  court. 

The  defendant  requested  the  court  to  instruct  the  jury: — 

1.  That  even  if  they  believe  that  Philip  Drum  did  contract  to 
give  one-half  of  his  pension  to  his  son  Simon  for  procuring  the 
same,  yet  that  was  a  void  contract,  being  against  the  letter  as 
Well  as  the  spirit  of  the  Act  of  Congress  granting  such  pensions 
— and  no  debt  could  be  incurred  by  said  Philip  in  making  it,  and 
his  son  Simon  was  not  one  of  his  creditors,  and  has  no  right  to 
assail  his  deed  to  Painter  in  this  action. 

2.  That  the  deed  from  Philip  Drum  to  David  Painter,  pro- 
viding on  the  face  of  it  for  the  payment  of  all  his  debts,  the 
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jury  ought  to  be  satisfied  by  the  clearest  and  most  satisfactory 
testimony,  that  at  the  time  he  sealed  the  same,  that  he  intended 
by  means  of  it  to  defraud  his  creditors,  or  any  of  them,  before 
they  can  find  for  the  plaintiflF  in  this  action. 

3.  That  in  ascertaining  the  intention  of  Philip  Drum  in  making 
the  deed  to  Painter,  they  must  look  to  the  precise  point  of  time 
when  he  signed  his  name  to  the  same,  because  if  at  that  moment 
he  intended  all  his  debts  to  be  paid  by  the  conveyance,  it  makes 
no  difi'erence  what  he  said  or  intended  at  other  times,  and  in  such 
case  they  must  find  for  the  defendant. 

The  court  below  (Buffinqton,  P.  J.)  answered  the  first  point 
in  the  negative,  and  submitted  the  case  to  the  jury  upon  the 
whole  evidence  as  to  the  fraudulent  character  of  the  deed  to 
Painter,  instructing  them  that  if  given  for  the  purpose  of  de- 
frauding or  embarrassing  creditors  it  was  void,  but  that  if  fairly 
made,  intending  to  provide  for  the  payment  of  all  debts,  including 
that  of  the  plaintiff,  the  deed  passed  the  title  to  Painter,  and 
the  plaintiff  cannot  recover. 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiff, 
whereupon  the  defendant  sued  out  this  writ,  and  assigned  for 
error  here  the  following  portions  of  the  charge  of  the  court: — 

1.  The  court  erred  in  saying,  in  their  answer  to  the  defend- 
ant's first  point,  **  This  point  is  answered  in  the  negative.  The 
Act  of  Congress  protects  and  shields  the  pension  from  all  attach- 
ments, assignments,  or  other  devices  that  would  obstruct  its  pas- 
sage to  the  pockets  of  the  pensioner,  but  it  does  not  make  void 
any  contract  by  which  a  pensioner  may  agree  to  compensate  an 
agent  or  attorney  for  services  in  procuring  it.  If  such  contract 
was  made,  if  fair,  it  is  to  be  judged  of  as  other  contracts.  It 
is  not  the  pension  that  would  thus  be  recovered,  but  damages  for 
a  breach  of  the  contract." 

2.  The  court  erred  in  answering  defendant's  second  point. 
"  We  decide  that  the  contract  or  deed  is  not  fraudulent  per  se 
from  anything  on  the  face  of  it.  If  fraudulent  at  all,  it  is  because 
intended,  in  fact,  to  hinder  or  embarrass  creditors.  In  deter- 
mining that  question,  the  jury  are  not  to  presume  the  existence 
of  fraud,  but  it  must  be  proved  to  their  satisfaction.  It  may  be 
inferred  from  circumstances,  and  from  the  declarations  of  the 
parties.  The  effect  to  be  given  to  such  declarations  and  circum- 
stances is  for  the  jury.  We  cannot  say,  that  the  jury  must  be 
'satisfied  from  the  clearest  and  most  satisfactory  evidence.*  It 
is  a  question  of  the  weight  of  evidence,  and  the  jury  must  be 
satisfied  that  such  fraudulent  intent  existed  at  the  time  the  deed 
was  executed. 

3.  The  court  erred  in  their  answer  to  the  defendant's  third 
point  as  follows: — *' What  he  intended  before  is  only  material  in 
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reflecting  the  intent  at  that  time.    For  this  purpose  such  evidence 
is  material." 

4.  The  court  erred  in  rejecting  the  defendant's  proposal,  "  to 
prove  in  continuation  of  the  history  of  Philip  Drum's  family, 
that  the  plaintiff  in  this  action  was  convicted  of  manslaughter, 
and  sentenced  for  a  term  of  three  years  to  the  Eastern  Peni- 
tentiary," 

5.  The  court  erred  in  rejecting  the  exemplification  of  the 
records  of  the  "War  Office"  of  the  United  States,  offered  by 
defendant  to  show  the  extent  of  plaintiff's  services  for  his  father 
in  getting  this  pension. 

N,  Q.  Marchand  and  Edgar  Cowan,  for  plaintiff  in  error. 

jET.  2>.  Foster  and  JET.  P.  Laird,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  November  25th 
1861,  by 

Strong,  J. — The  first  question  raised  by  this  record  is,  whether 
the  contract  between  Simon  Drum  and  his  father,  for  the  breach 
of  which  the  judgment  was  recovered,  was  a  void  contract,  in 
consequence  of  the  provisions  of  the  Act  of  Congress  of  June 
7th  1832.  That  act  was  one  conferring  pensions,  and  it  con- 
tains the  provision  '*  that  the  pay  thereby  allowed  shall  not  be  in 
any  way  transferable,  or  liable  to  attachment,  levy,  or  seizure, 
by  any  legal  process  whatever,  but  shall  enure  wholly  to  the 
personal  benefit  of  the  officer,  soldier,  &c."  It  may  be  con- 
jectured that  Congress  proposed  to  secure  two  objects  by  this 
provision ;  first,  relief  of  the  pension  department  from  any  obli- 
gation to  any  other  than  the  pensioner  personally ;  and,  secondly, 
putting  the  bounty  of  the  government  into  the  hands,  and  under 
the  disposition  of  the  person  for  whose  benefit  it  was  intended. 
The  contract  proved  in  this  case  was,  in  substance,  that  Simon 
Drum  should  procure  the  pension  certificate  for  his  father,  in 
consideration  whereof  the  father  promised  to  give  him  one-half. 
The  question  now  is,  whether  such  a  contract  was  prohibited  by 
the  Act  of  Congress,  not  whether  it  was  conscionable.  Now  it 
is  clear  that  unless  it  can  be  made  out  that  it  was  either  in  law 
or  equity  a  transfer  of  the  pension,  it  cannot  be  maintained  that 
it  was  prohibited.  Obviously  it  was  no  legal  transfer.  It  did 
not  purport  to  be.  When  it  was  made,  the  pension  had  not  been 
granted,  the  certificate  had  not  been  issued.  Nor  was  the  con- 
tract in  terms  an  executory  contract,  to  assign  the  pension,  or 
any  part  of  it,  after  it  had  been  granted.  The  pension  was 
referred  to  only  as  a  measure  of  compensation  for  the  service 
rendered  in  obtaining  it.  The  title  was  left  in  the  pensioner, 
and  if  he  did  not  pay  the  stipulated  price  for  procuring  it,  the 
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only  remedy  of  Simon  Drum  was  an  action  upon  the  contract,  in 
which  the  certificate  would  be  only  evidence  to  show  that  it  had 
been  obtained,  and  to  furnish  the  measure  of  damages.  The 
contract  was  not,  therefore,  a  transfer  of  the  pension  prohibited 
by  the  Act  of  Congress.  Such  has  been  the  construction  given 
to  the  act  in  the  courts  of  New  York :  Jenkins  v.  Hooker,  19 
Barb.  435,  There  an  instrument  of  writing  was  held  valid  and 
enforced,  by  which  Hooker,  after  reciting  that  he  was  entitled  to 
an  addition  to  his  pension,  under  the  Act  of  June  7th  1832,  and 
that  Jenkins  had  undertaken  at  his  request  to  prosecute  his 
claim  to  the  increased  pension,  promised  in  consideration  thereof 
that  in  case  Jenkins  should  obtain  the  increase  he  would  give 
him  one-third.  It  was  ruled  that  this  did  not  amount  to  an 
assignment  either  legal  or  equitable ;  that  Jenkins  was  a  mere 
creditor  of  Hooker,  not  an  owner  of  the  pension. 

This  disposes  of  the  only  debatable  question  in  the  case.  The 
second  and  third  assignments  of  error  have  no  substantial  foun- 
dation. It  was  not  error  in  the  court  to  refuse  to  charge  the 
jury,  that  they  must  be  satisfied  from  the  clearest  and  most 
satisfactory  evidence,  that  Philip  Drum  intended  by  the  deed  to 
defraud  his  creditors.  The  jury  were  instructed  that  before 
they  could  find  against  the  deea,  they  must  be  satisfied  of  the 
fraudulent  intent  of  the  grantor,  and  they  were  told  that  fraud 
was  not  to  be  presumed.  No  more  should  have  been  asked.  It 
was  for  the  jury  to  say  what  weight  they  would  attach  to  the 
evidence,  how  far  it  was  convincing,  and  it  was  their  duty  to 
consider  it  all.  Nor  is  the  answer  to  the  third  point  of  the 
plaintiff  in  error  obnoxious  to  just  criticism.  Doubtless  the 
fraudulent  intent  must  have  existed  at  the  time  when  the  deed 
was  made,  or  the  deed  could  not  be  avoided,  and  so  the  court 
said,  but  the  intent  at  that  time  was  deducible  from  previous 
acts  and  declarations, — at  least  they  tended  to  throw  light 
upon  it. 

We  spend  no  time  in  proving  that  the  record  of  the  conviction 
of  Simon  Drum  was  inadmissible.  Its  irrelevancy  is  quite  too 
obvious. 

We  have  thus  noticed  all  the  assignments  of  error.  They  are 
directed  mainly  against  the  charge,  but  notwithstanding  the 
sharp  criticism  to  which  it  has  been  subjected,  we  think  it  was 
not  erroneous.  The  fault,  if  any,  was  not  in  the  charge,  but  in 
the  verdict. 

Judgment  a£Srmed. 

Bead,  J.,  dissented  from  the  construction  given  to  the  Act  of 
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Hellen  versus  Biyson  and  Wife. 

Notice  to  sue  Pnncipal^  when  gvffirient  to  discharge  Surety, — Notice  to 
Susband  not  valid  as  against  Wife, 

Where  a  father,  8ued  aa  surety  for  his  son,  on  a  promissory  note  ^ven  for 
money  borrowed  from  a  married  woman,  set  up  in  defence  a  notice  to  her 
husband  (who  also  held  a  similar  claim  against  them)  **  to  go  on  and  collect 
the  money  loaned,  or  he  would  not  be  accountable  any  longer,''  without  speci- 
fying whether  it  was  the  money  loaned  by  the  wife  or  the  husband,  it  was 
Held,  That  the  notice,  even  if  sufficient  in  other  Irespects,  was  not  a  notice  to 
the  wife,  and  did  not  discharge  the  surety. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  debt  on  a  joint  and  several  single  bill, 
brought  by  John  K.  Bryson  and  Catherine  his  wife,  to  the  use 
of  said  Catherine,  v,  P.  H.  Hellen  and  Benjamin  Hellen. 

The  bill  on  which  suit  was  brought  was  to  Mrs.  Catherine 
Bryson,  her  heirs  and  assigns,  for  1^225,  dated  September  4th 

1852,  and  payable  one  year  after  date,  in  current  bank  notes, 
with  interest. 

The  interest  had  been  paid  to  John  K.  Bryson  for  the  years 

1853,  1854,  and  1855,  as  per  receipts  endorsed  on  the  note. 
P.  H.  Hellen  was  the  principal  debtor  to  whom  the  money  had 
been  loaned,  Benjamin,  his  father,  being  surety. 

To  a  declaration  in  the  usual  form  the  defendants  severally 
pleaded  payment,  and  payment  with  leave,  &c. 

It  was  in  evidence  that  John  K.  Bryson,  above  named,  held  a 
bill  single,  dated  December  20th  1851,  against  the  same  parties. 

In  February  1856,  P.  H.  Hellen  failed,  confessed  judgments 
for  these  and  other  claims,  and  then  executed  a  general  assign- 
ment in  trust  for  creditors.  The  defence  set  up  in  the  court 
below  by  Benjamin  Hellen  was,  that  in  May  or  June  of  the  year 

1854,  he  had  notified  John  E.  Bryson  to  ^^to  go  on  and  collect 
it,**  that  he  ^^  would  not  stand  accountable  any  longer  for  it.** 

The  court  below  (GiLMORB,  P.  J.)  instructed  the  jury  that  inas- 
much as  there  was  no  evidence  that  the  notification  was  given 
to  Mrs.  Bryson,  a  notice  to  the  husband  was  not  sufficient  to 
discharge  the  surety,  she  being  here  and  competent ;  that  it  made 
no  difference  whether  Mr.  Bryson  had  possession  of  the  note  or 
not,  and  directed  a  verdict  for  plaintiffs. 

There  was  a  verdict  and  judgment  accordingly*  Whereupon 
the  defendant  sued  out  this  writ,  and  assignea  for  error  the 
instruction  of  the  court  as  above  stated. 

James  Veechy  for  plaintiff  in  error. — The  notice  to  Bryson  is 
admitted  as  to  the  claim  for  which  B.  Hellen  was  surety,  to  wit, 
one  for  $225,  and  one  for  $750,  making,  as  Bryson  admitted 
at  the  time,  about  $1000;  and  the  only  question  is,  whether 
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Mrs.  Bryson,  to  whose  use  the  action  is  brought,  is  affected  by 
it.  There  is  no  evidence  that  the  mojey  loaned  belonged  to 
Mrs.  Bryson  before  marriage,  or  that  it  came  to  her  afterwards 
by  "descent,  conveyance,  or  otherwise.**  The  husband  held 
the  note  and  collected  the  interest.  Against  his  creditors  her 
claim  would  not  stand  for  an  instant ;  why  should  it  fare  better 
as- against  a  surety? 

The  ruling  of  the  court  below  seems  to  be  based  upon  the 
earlier  decisions  of  this  court  on  the  Married  Woman's  Act,  but 
is  not  in  accordance  with  those  decided  since  1851. 

D.  Kaine,  for  defendant  in  error. — The  note  in  this  case 
belonged  to  Mrs.  Bryson.  It  was  in  her  name,  and  the  suit  was 
brought  under  the  Act  of  April  25th  1850,  §  89,  for  her  use. 
The  basis  of  the  argument  of  the  plaintiff  in  error  is  the  assump- 
tion of  the  fact  of  ownership  by  the  husband,  not  only  without 
but  against  evidence. 

There  was  not  such  notice  in  this  case  as  the  law  requires : 
Greenawalt  v.  Kreider,  8  Barr  267 ;  Cope  v.  Smith,  8  S.  &  R. 
116;  IGr.  Ev.  §200. 

The  opinion  of  the  court  was  delivered,  November  18th 
1861,  by 

Thompson,  J. — We  need  not  discuss  the  marriage  relations  in 
this  case,  but  rather  the  relations  of  the  parties  in  this  issue  to 
each  other.  The  plaintiff  in  error  became  security  in  a  note  for 
money  borrowed  of  Mrs.  Bryson.  Being  sued  on  this  engage- 
ment, he  relics  on  an  equity  to  save  him  from  accountability,  to 
wit:  that  he  notified  Bryson,  the  husband,  to  "go  on  and  to 
collect*'  the  money  loaned,  "  or  that  he  would  not  stand  account- 
able any  longer,'*  without  saying  by  whom  loaned,  his  wife  and 
himself  both  having  loaned  money  to  the  same  man,  and  with 
the  defendant  as  his  surety.  Now,  the  defence  set  up  is,  that 
as  Mrs.  Bryson  did  not  after  notice  proceed  to  collect  her 
debt  from  the  principal,  and  who,  in  consequence  of  delay,  be- 
came insolvent,  it  would  be  inequitable  to  permit  her  to  collect 
it  from  the  surety.  The  difficulty  is  not  in  the  doctrine,  but  in 
the  absence  of  the  fact  necessary  to  make  it  applicable.  No 
notice  was  given  to  her.  The  equity  invoked  did  not  arise. 
Notice  to  the  husband,  especially  where  he  held  a  note  himself 
similarly  secured,  was  no  notice  to  the  wife.  Nor  would  it  neces- 
sarily appear  to  have  been  so  intended  in  this  case,  for  the  rea- 
sons stated.  In  all  proceedings  affecting  a  wife's  interest,  the 
law  requires  notice,  and  equity  will  hardly  be  less  regardful  of 
her  rights  than  the  law.  In  divisions  of  estates,  or  in  suits  for 
torts,  or  on  contract  engagements,  the  law  requires  her  to  be 
notified,  when  sought  to  be  affected,  and  to  raise  an  equity 
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against  her,  we  think  her  title  to  notice  is  equally  strong.  It 
is  possible  a  summons  or  notice  designed  for  a  wife,  delivered  to 
a  husband  at  or  about  his  home,  might  be  good,  but  to  affect  her 
the  notice  must  be  for  her,  and  then  it  is  a  question  of  service. 
But  here  there  was  no  notice,  and  the  defendant  had  no  right  to 
the  equity  relied  on  to  shield  him  from  responsibility. 

TJie  judgment  below  is  therefore  affirmed. 


185  ^?  Dean  et  al.  versus  Fuller. 

40    474 

•^ —  Subscribing  Witness  to  Deed,  extent  to  whirh  Testimony  of  h  admismhle.-^ 

Power  of  Court  of  Equity  to  cancel  Deed  or  Contract. — Evidence  re- 
quired for  this  purpose, 

1.  Though  Rubscribing  witnesses  to  k.wUI  may  be  asked  their  opinion  of  the 
testator's  capacity  to  make  a  will,  at  the  time  of  their  attesting  it,  yet  iu  case 
iii  a  deed  they  must  testify  to  fiiuts  only  on  the  point  of  the  sanity  or  capacity 
of  the  grantor ;  they  cannot  give  their  opinion  as  to  his  competency  to  con- 
tract,  for  the  execution  of  the  deed  is  all  that  is  attested  by  them. 

2.  Therefore  it  was  not  error  in  the  court  below  to  overrule  queetionA  pro- 
pounded to  the  subscribing  witness  in  a  deed  "  whether  in  his  opinion  the 
plaintiff  had  an  unusual  or  undue  influence  upon''  the  fjrantor,  '*  at  the  time 
of  the  execution  of  the  deed,"  and  "  whether  in  your  opinion  was  *  the  grantor* 
in  a  fit  condition  to  make  the  deed  to  *  the  grantee,'  or  to  deal  with  him  at  all 
at  the  time ;"  for  the  facts  to  show  undue  influence  were  for  the  jury,  who 
alone  were  to  draw  the  conclusion  whether  or  not  it  existed,  while  the  gaea- 
tions  oflered,  if  admitted,  would  have  proved  the  conclusion  without  the  ^cts. 

3.  Where  the  evidence  offered  to  set  aside  a  deed  was  not  such  as  would 
justify  a  chancellor  in  decreeing  its  cancellation,  or  a  common  law  court  in 
declaring  it  inoperative,  no  fraud,  legal  incapacity,  or  mistake  being  shown,  it 
was  not  error  to  direct  the  jury  to  find  a  verdict  for  the  plaintiff,  who,  in  aa 
action  of  ejectment  brought  by  him  to  recover  the  lana  conveyed  therein, 
claimed  under  the  alleged  fraudulent  deed.  Insufficient  evidence  need  not 
be  submitted  to  a  jury. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  ejectment  brought  to  September  Term 
1868,  by  James  Fuller  against  David  Jackson,  George  Dean,  and 
Rezin  Frost,  for  240  acres  of  land  in  Reaston  township. 

Before  the  case  was  tried  Jackson  died,  and  the  case  was  tried 
against  the  tenants  in  possession.  The  plaintiff  claimed  under  a 
deed,  duly  executed  and  delivered  to  him  by  David  Jackson, 
dated  August  19th  1856,  which  was  placed  on  record  on  the  3d 
day  of  September  1856. 

It  appeared,  from  the  uncontradicted  statement  of  the  counsel 
for  the  plaintiff  in  error,  who  was  defendant  below,  that  after  the 
execution  of  the  above  deed,  Jackson,  the  grantor,  had  applied 
to  the  court  to  have  it  cancelled,  on  the  ground  that  it  had  been 
procured  from  him  by  fraud,  undue  influences,  &c.,  and  that  he 
nad  obtained  a  verdict  and  judgment  sustaining  his  claim.    That 
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thereupon  Fuller  brought  this  action,  which  resulted  in  a  verdict 
and  judgment  against  him ;  and  that  the  court  below  set  aside  the 
verdict,  and  directed  a  new  trial. 

The  facts  which  were  relied  on  by  the  defendants  below  for 
rescinding  the  deed  were  these : — 

James  Fuller  the  grantee,  was  the  brother-in-law  of  David 
Jackson  the  grantor,  and  according  to  the  evidence  of  both 
parties  was  a  favourite  and  confidential  adviser  of  Jackson  and 
wife,  who  had  no  children.  David  Jackson  made  a  will  in  the 
presence  of  his  wife,  and  upon  consultation  with  her,  in  which 
he  devised  the  land  in  dispute  to  the  brothers  and  sisters  of  Mrs. 
Jackson,  James  Fuller  being  one  of  them.  In  this  will  this  land 
was  divided  into  eight  shares,  and  James  Fuller  received  two 
shares  and  one  half,  while  the  others  received  but  one  share  each. 
Some  time  after  the  making  of  this  will  Mrs.  Jackson  died,  when 
it  was  thought  that  portions  of  the  will  would  have  to  be  altered, 
and  it  was  alleged  by  Jackson  that  Fuller  procured  the  altera- 
tion at  a  time  when  his  mind  was  weighed  down  by  grief  at  the 
loss  of  his  wife,  and  that  by  reason  of  his  weakness  both  of  mind 
and  body,  occasioned  by  his  constant  watching  and  anxiety 
during  the  sickness  of  his  wife,  as  well  as  by  his  very  advanced 
age  (he  being  over  eighty  years  at  the  time),  the  grantee  was  en- 
abled to  overreach  and  defraud  him.  It  was  in  evidence  that 
Fuller  stayed  with  Jackson  the  night  after  his  wife's  funeral,  and 
made  arrangements  with  him  to  convey  this  farm,  and  that  one 
week  after  the  funeral  he  came  to  the  house  of  Jackson,  and  had 
the  deed  drawn  up  according  to  his  own  wish. 

The  scrivener  testified  that  when  he  came  to  the  consideration, 
he  asked  what  consideration  was  to  be  mentioned  ?  that  some 
one  said,  one  dollar ;  but  Fuller  said,  "  Say  one  thousand  dollars, 
and  other  services" — which  was  done.  That  Jackson  stated  seve- 
ral times  during  the  transaction  that  he  wished  Fuller  to  take 
his  wife's  place  in  the  distribution  of  his  property ;  and  also 
that  they  frequently  went  into  a  little  side-room  and  conversed, 
out  of  the  hearing  of  the  scrivener,  who  was  Jackson's  nearest 
neighbour,  who  had  been  a  friend  and  adviser  for  years,  and 
who  was  made  the  executor  of  the  will  that  was  written  that 
day. 

He  also  testified  that  Jackson  objected  to  making  this  deed, 
unless  Fuller  would  pay  $2000  out  of  it  to  his  brothers  and  sis- 
ters;  that  Fuller  said  "no,"  and  the  deed  was  executed  as  he 
wished  it.  He  also  stated  that  Jackson  said,  several  times, 
"  James,  I  am  afraid  I  am  giving  you  too  much ;  I  don't  intend 
to  give  you  but  $6000 ;"  and  that  Jackson  estimated  this  pro- 
perty to  be  worth  between  $8000  and  $9000.  At  the  time  this 
deed  was  made,  a  will  was  signed  by  Jackson,  giving  to  James 
Fuller  the  one-half  of  his  personal  property,  which,  according 
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to  the  evidence,  was  worth  from  $10,000  to  $12,000;  also,  that 
when  Jackson  expressed  a  wish  to  give  a  portion  of  this  per- 
sonal property  to  David  Fuller  and  John  Fuller  (his  brothers), 
James  objected,  saying  that  they  deserved  nothing,  and  the 
whole  amount  was  then  given  to  himself,  he  having  to  pay  out 
$2000  to  other  heirs.  The  scrivener  testified  that  in  all  instances 
everything  that  Fuller  asked  was  inserted  in  these  writings. 

On  the  trial,  the  defendants  below  proposed  to  ask  the  witness 
to  the  deed  this  question :  "In  your  opinion  was  David  Jackson 
in  a  fit  condition  to  make  that  deed  to  Judge  Fuller,  or  to  deal 
with  him  at  all?'*  Plaintiif  objected  to  the  question,  and  the 
court  sustained  the  objection.  There  was  testimony  given  to 
show  that  Jackson's  mind  was  very  much  affected  by  the  loss  of 
his  wife,  that  he  lay  around  the  house,  on  the  floor,  walked  his 
room  at  late  hours  of  the  night,  and  gave  many  manifestations 
of  overwhelming  grief.  The  witness  stated  also  that  on  the 
night  of  her  death  he  gave  positive  indications  of  mental  de- 
rangement ;  that  he  said  he  was  glad  she  was  dead,  and  while 
the  corpse  was  lying  in  the  room  he  was  talking  about  the  weight 
of  cattle,  the  price  of  cattle,  and  other  unseasonable  subjects. 
Evidence  was  also  given  for  the  purpose  of  showing  that  Fuller 
did  not  consider  Jackson  capable  of  taking  care  of  his  own 
interests  at  the  time  the  deed  was  made,  and  that  after  this  trans- 
action Fuller  said  that  he  had  urged  Jackson  to  make  this  con- 
veyance at  the  time  he  did,  because  he  knew  if  he  had  waited 
longer  he  would  not  have  done  it. 

In  answer  to  the  foregoing,  the  plaintiff  offered  the  witnesses 
to  the  will  and  the  deed,  and  others,  to  show  that  Jackson,  the 
grantor,  was  competent,  at  the  time,  to  transact  business,  and 
had  made  this  disposition  voluntarily  and  with  a  full  knowledge 
of  what  he  was  doing,  giving  as  a  reason  for  it  that  Fuller  had 
done  "a  great  deal  for  him  and  his  wife,"  and  that  "now  he 
was  going  to  recompense  him  for  it;"  that  there  was  nothing 
peculiar  in  Jackson's  manner  and  conversation  at  his  wife's 
funeral ;  and  that  Jackson  and  wife  had  said  repeatedly  that 
Fuller  had  done  more  for  them  than  all  their  relatives  put 
together ;  that  he  had  lived  with  them  when  he  was  a  boy,  and 
when  they  were  poor,  and  that  they  never  would  have  been  worth 
what  they  were  worth  if  it  had  not  been  for  him,  &c. 

The  defendants  requested  the  court  to  instruct  the  jury : 

1.  That  if  there  was  a  confidential  relation  existing  between 
David  Jackson  and  the  plaintiff,  and  they  believed,  from  all  the 
circumstances,  that  Jackson  gave  him  more  than  he  intended  to 
do  at  the  solicitation  of  the  plaintiff  Fuller,  the  deed  would  be 
void,  and  plaintiff  cannot  recover. 

2.  If  David  Jackson's  mind  was  impaired  by  old  age,  and  by 
the  calamity  that  had  befallen  him,  and  this  aeed  was  obtained 
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without  consideration,  the  grantor  Jackson  could  avoid  it,  and 
the  plaintiff  is  not  entitled  to  recover. 

8.  If  the  jury  believe  that  the  mind  of  David  Jackson  was 
troubled,  and  uneasy  at  the  time,  and  that  the  plaintiff  urged 
him  to  make  this  conveyance  without  consideration,  then  the 
plaintiff  is  not  entitled  to  recover. 

The  court  below,  (Gilmore,  P.  J.)  on  the  last  trial,  withdrew 
the  case  from  the  jurv  on  the  ground  that  there  was  no  sufficient 
evidence  of  fraud  and  undue  influence  to  justify  them  in  setting 
aside  the  deed,  and  directed  them  to  return  their  verdict  for  the 
plaintiff. 

There  was  a  verdict  and  judgment  accordingly ;  whereupon 
the  defendant  sued  out  this  writ,  and  assigned  for  error : 

1.  The  refusal  of  the  court  below  to  permit  the  scrivener  to 
express  his  opinion  as  to  whether  Fuller  had  undue  or  unusual 
influence  over  Jackson  at  the  time  the  deed  was  executed. 

2.  Refusing  to  permit  defendant  to  ask  "  if  Jackson  was  in 
a  fit  condition  to  make  the  deed  to  Fuller,  or  to  deal  with  him  at 
all  at  the  time." 

3.  Negativing  the  defendant's  points. 

4.  And  charging  that — "We  are,  therefore,  of  opinion  that 
even  supposing,  from  the  whole  evidence,  the  mind  of  the  grantor 
Jackson,  at  the  time  he  executed  this  deed,  was  at  least  up  to 
legal  capacity ;  that  if  it  was  merely  imbecile,  about  which  the 
evidence  is  conflicting,  it  would  not  be  a  reason  for  cancelling 
the  deed  in  the  absence  of  evidence  of  a  confidential  relation, 
of  which  we  say  there  is  no  suflScient  evidence,  your  verdict  will 
therefore  be  for  the  plaintiff.  *' 

Fuller  ^  Ewing^  for  plaintiff  in  error. — The  court  below,  in 
answer  to  the  first  point,  erred  in  assuming  that  the  only  confi- 
dential relations,  between  parties  to  a  contract,  that  should  in- 
duce the  court  to  interfere,  without  proof  of  direct  fraud,  are 
those  of  attorney  and  client :  Guardian  &  Ward,  &c.,  &c.  See  1 
Story's  Eq.  §§  234,  807, 314 ;  Hagedorn  v.  Beasley,  14  Vesey  279 ; 
8  Co  wen's  R.  361 ;  1  Madd.  Ch.  Pr.  224,  225.  Courts  will 
relieve  wherever  an  undue  advantage  is  taken  of  the  party,  under 
circumstances  which  mislead,  confuse,  or  disturb  the  just  result 
of  his  judgment :  1  Story's  Eq.  §§  251,  235. 

The  testimony  of  the  scrivener,  who  was  the  subscribing  wit- 
ness to  the  deed,  was  admissible  under  the  authority :  1  Gr.  Ev, 
440 ;  Wogan  v.  Small,  11  S.  &  R.  141. 

Kaine  ^  Patterson^  for  defendant  in  error. — 1.  The  idea  em- 
braced in  the  question  which  was  not  allowed  by  the  court  below, 
and  which  is  the  subject  of  the  first  assignment  of  error,  was 
that  there  was  a  confidential  relation  between  Fuller  and  Jack- 
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Bon.  As  this  was  to  be  judged  of  from  the  facts,  there  was  no 
error  in  rejecting  it.  So  far  as  it  related  to  Jackson's  condition, 
the  question  was  irrelevant  and  indefinite.  Whether  it  related 
to  his  body  or  his  mind,  did  not  appear.  The  answer,  as  an 
opinion,  would  have  been  valueless  without  the  facts  on  which  it 
was  based :  Graham  v.  Pancoast,  6  Casey  98. 

The  attempt  to  show  mental  weakness  was  a  failure,  but  even 
if  not,  there  must  be  proof  of  imposition  or  undue  influence: 
Graham  v.  Pancoast,  6  Casey  98 ;  Nace  v.  Boyer,  Id.  110.  See 
Delameter's  Estate,  1  Wh.  374,  as  to  power  of  the  court  to  cancel 
an  executed  contract. 

The  case  cited  from  14  Vesey  274,  is  unlike  this  in  every  par- 
ticular. 

The  opinion  of  the  court  was  delivered,  November  25th  1861, 

by 

Thompson,  J. — The  first  exception  in  this  case  was  in  over- 
ruling the  question  propounded  to  the  witness,  whether  "  in  his 
opinion  the  plaintifi*  had  an  unusual  or  undue  influence  upon 
David  Jackson  at  the  time  of  the  execution  of  the  deed."  There 
were  no  special  or  qualifying  circumstances  to  give  countenance 
to  such  a  question.  It  was  improper  beyond  all  doubt.  It  was 
an  effort  to  put  the  witness  in  the  jury  box  to  draw  an  inference 
without  facts,  which  the  jury  could  only  draw  from  facts.  Facts 
to  prove  undue  influence  were  to  be  given  to  the  jury,  and  they 
were  to  draw  hence  the  conclusion  whether  it  existed  or  not. 
The  conclusion  and  not  the  facts  was  attempted  to  be  proved 
here — that  was  within  the  province  of  the  jury,  and  not  of  the 
witness. 

2.  The  second  exception  was  in  refusing  to  allow  the  question, 
^'  in  your  opinion  was  David  Jackson  in  a  fit  condition  to  make 
that  deed  to  Judge  Fuller,  or  to  deal  with  him  at  all  at  the  time.*' 
This  exception  stands  in  much  the  same  ground  as  the  last. 

The  rule  seems  to  be,  that  witnesses  to  a  will  may  be  asked 
their  opinion  of  the  testator's  capacity  to  make  a  will  at  the 
time  of  attesting  it,  although  other  persons  are  ordinarily  inad- 
missible, at  least  unless  their  opinion  is  founded  upon  facts 
testified  to  by  themselves  in  the  cause :  2  Greenl.  Ev.  §  691. 
And  in  the  same  section  the  reason  is  given,  and  is  that  "  the 
attesting  witnesses  are  regarded  in  the  law  as  persons  placed 
round  the  testator,  in  order  that  no  fraud  may  be  practised  upon 
him  in  the  execution  of  the  will,  and  to  judge  of  his  capacity :" 
Id.  1  Jarm  on  Wills  62.  Not  so  in  regard  to  deeds ;  they  are 
good  without  subscribing  witnesses,  and  when  attested,  the  exe- 
cution is  all  that  is  attested  by  the  witnesses :  2  Dal.  214.  The 
authorities  cited  relate  to  wills,  between  which  and  deeds,  it  will 
be  seen,  a  manifest  difference  exists.     On  the  point  of  sanity  or 
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capacity  of  a  grantor  to  make  a  deed,  the  subscribing  witnesses 
must  testify  to  facts,  as  other  witnesses  are  required  to  do  on  the 
question  of  competency  to  contract,  the  fact  being  collateral  to 
the  object  of  their  attestation. 

We  have  carefully  considered  the  evidence  in  this  case,  and  as 
the  purpose  of  its  introduction  was  in  effect  to  set  aside  the  deed 
of  Jackson  to  Fuller,  we  think  it  was  entirely  insuflScient  on  any 
ground  claimed  for  it,  and  that  the  court  was  entirely  right  in 
80  holding  it,  and  in  directing  a  verdict  for  the  plaintiff.  Why 
refer  insufficient  evidence  to  the  jury  ?  Blocker  v.  Dougan,  MS., 
answers  this  inquiry  fully.  If  there  had  been  controverted  facts, 
it  would  have  been  a  case  for  the  action  of  the  jury.  But  the 
insufficiency  did  not  consist  in  facts  being  disproved,  but  in  the 
absence  of  sufficient  facts  to  justify  a  cnancellor  in  declaring 
the  cancellation  of  the  deed,  and  with  us  in  declaring  it  to  be 
inoperative — ^where  and  when  this  may  be  done.  See  Delameter's 
Estate,  1  Wh.  874 ;  Graham  v,  Pancoast,  6  Casey  98 ;  Nace  v. 
Boyer,  10  Id.  110.  The  evidence  being  insufficient,  it  was  not 
error  to  answer  the  defendant's  points.  We  discover  no  error  in 
the  case,  and  the 

Judgment  is  affirmed. 


Bradley  versus  O'Donnell  and  Storm, 

Conditional  Verdict  in  Ejectment. — Effect  of  on  "  Right  to  Possession" 
and  Costs  after  Non-performance  of  Condition, 

1.  A  judgment  for  plaintiff  on  a  conditional  verdict  in  ejectment  is  for  costs 
as  well  as  for  the  land,  and  if  it  become  absolute,  the  plaintiff  is  entitled  to 
deliverv  of  the  land  as  well  as  process  for  costs. 

2.  Where  it  was  agreed  by  the  conditional  verdict  in  an  action  of  ejectment, 
brought  to  compel  payment  of  the  balance  of  purchase-money  due  under 
article^  of  agreement,  that  on  failure  to  make  payment  on  the  times  fixed,  the 
land  should  be  sold  under  the  direction  of  the  court,  and  the  money  raised 
applied  to  the  payment  of  the  amount  due,  and  the  land  was  so  sold,  upon 
such  failure,  for  less  than  the  balance  due,  to  the  plaintiff,  the  purchaser,  who 
still  held  the  legal  title  to  the  land,  he  was  entitled  to  a  writ  of  habere  facias 
possessionem  and  fieri  facias  for  costs ;  for  the  effect  of  the  agreement  was 
the  same,  as  to  the  costs,  as  if  the  property  had  been  delivered  in  the  eject- 
ment for  non-performance  of  the  conditions  of  the  verdict. 

Error  to  the  Common  Pleas  of  Cambria  county. 

This  was  an  action  of  ejectment,  brought  to  September  Term 
1857,  by  William  Bradley,  against  Hugh  O'Donnell  and  Francis 
A.  Storm,  for  a  lot  of  ground  in  Washington  township. 

On  the  12th  August  1857,  William  Bradley  instituted  an 
equitable  action  of  ejectment  in  the  court  below,  against  Hugh 
O'Donnell,  for  about  one  acre  of  ground,  to  enforce  payment  of 
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purchase-money;  on  the  6th  of  March  1858,  obtained  judgment 
by  default  of  appearance,  and  on  the  30th  March  1858,  issued  a 
writ  of  hah,  fa.  po$8.  and  fi,  fa.  for  costs.  Subsequently  Francis 
A.  Storm,  who  nad  become  the  purchaser  at  sheriflf's  sale  of  the 
interest  of  O'Donnell  in  the  ground  for  which  the  action  was 
brought,  on  a  judgment  given  for  a  part  of  the  purchase-money, 
moved  the  court  to  strike  off  the  judgment,  and  admit  him  to  be 
made  a  co-defendant  in  the  action,  and  defend,  which  was  accord- 
ingly done.  On  the  trial  the  plaintiff  gave  in  evidence  the  agree- 
ment between  himself  and  O'Donnell.  Its  terms  were,  that 
O'Donnell  was  to  pay,  in  consideration  of  the  land,  $225 ;  $25 
in  hand,  and  the  residue  in  four  payments,  which  should  be  equal 
as  to  time  and  amount,  within  two  years  from  the  date  of  the 
agreement,  at  which  time  Bradley  was  to  make  unto  0*Donnell 
a  good  and  sufficient  deed.  The  evidence  in  the  case  further 
showed,  that  Bradley,  after  the  date  of  the  agreement,  took  two 
judgment  notes,  or  single  bills  of  0*Donnell,  for  $100  each,  and 
assigned  one  of  them  to  Francis  A.  Storm,  who  caused  judgment 
to  be  entered  thereon,  issued,  levied,  sold  the  property,  and 
became  the  purchaser.  The  other  of  said  notes  Bradley  had 
entered  up,  having  received  §45  on  it.  Upon  the  trial  of  the 
case  in  the  court  below,  a  verdict  and  judgment  was  had  in  favour 
of  the  defendants.  A  writ  of  error  was  taken  by  the  plaintiff, 
and  this  court  reversed  the  judgment,  and  awarded  a  venire  de 
novo.  When  the  case  again  came  up  for  trial,  by  agreement  of 
counsel,  judgment  was  confessed  to  the  plaintiff  for  the  land 
described  in  the  writ,  to  be  released  on  payment  of  S70.25,  with 
interest ;  one  half  on  the  1st  October  1859,  and  the  other  half 
on  1st  December  1859.  And  it  was  agreed,  that  on  failure  to 
make  either  of  said  payments,  the  land  should  be  sold  under  the 
direction  of  the  court.  The  defendants  not  having  paid  the 
amount  due  1st  October  1859,  the  plaintiff  obtained  an  order  of 
the  court  for  the  sale  of  the  premises,  and  the  sheriff  of  the 
county  was  appointed  to  make  the  sale.  To  this  order  the 
sheriff  made  return,  that  on  the  11th  February  1860,  he  had 
sold  the  property  to  William  Bradley,  the  plaintiff,  for  $55, 
which  sale  was,  on  the  9th  day  of  January  1861,  confirmed  by 
the  court  nunc  pro  tunc.  No  deed  for  the  property  was  executed 
and  delivered  by  the  sheriff  to  Bradley,  nor  did  he  pay  to  the 
sheriff  the  amount  of  his  bid. 

On  the  20th  of  June  1860,  Bradley  obtained  a  rule  to  show 
cause  why  a  habere  facias  possess,  and  a  fi.  fa.  for  costs  should 
not  issue,  which  rule  was  on  the  10th  of  January  1861  discharged 
by  the  court.  The  case  was  thereupon  removed  into  this  court, 
where  the  judgment  of  the  court  below  in  discharging  the  rule 
was  assigned  for  error. 

iJ.  L.  Johnston^  for  plaintiff  in  error. — That  the  sheriff,  who 
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was  trustee  in  making  the  sale,  had  not  delivered  a  deed  to 
Bradley,  was  no  reason  for  discharging  his  rule,  because  the  legal 
title  remained  in  Bradley,  he  having  never  parted  with  it.  Nor 
was  the  rule  objectionable  because  it  included  a  fi,  fa.  for  costs, 
because  costs  always  follow  the  judgment,  and  ejectment  being 
in  tort  the  defendant  could  not  plead  any  exemption  law  in  favour 
of  his  person  or  his  property.  The  case  of  Hewitt  v.  Ruling, 
1  Jones  34,  does  not  change  the  general  rule  under  which  costs 
follow  a  judgment  in  ejectment,  but  if  it  does  so,  the  court  would 
modify  it. 

Here  the  plaintiff  had  a  right  at  a  certain  time,  in  default  of 
payment,  to  possession  of  the  land,  and  a  writ  for  his  costs.  The 
defendant  claimed  a  privilege  suggested  in  Hewitt  v.  Huling, 
and  adopted  by  the  court  below  as  a  rule  of  practice.  The 
plaintiff's  case  was  then  gained,  and  his  right  to  costs  fixed. 
Was  the  sale  for  the  benefit  of  the  defendant  to  be  an  experi- 
ment at  the  expense  of  the  plaintiff?  If  it  had  produced  more 
than  debt  and  costs,  defendant  would  have  taken  the  surplus, 
but  as  it  did  not  pay  the  debt,  why  should  he  not  be  bound  for 
costs  which  had  accrued  before  the  sale  was  ordered?  That 
Bradley  was  the  purchaser  can  make  no  difference,  for  the  sale 
was  open  and  public. 

The  custom  of  paying  costs  of  public  sales  before  paying  the 
principal  does  not  apply  to  this  case,  and  the  attempt  to  make  a 
successful  party  pay  the  costs  of  the  one  who  was  unsuccessful, 
should  not  be  sanctioned. 

Wm.  Kittell,  for  defendant  in  error. — The  application  for  the 
writs  oi  Jiab.  facia$  B,ndfi.fa.  was  premature,  no  deed  for  the  equi- 
table title  having  been  delivered,  nor  any  portion  of  the  purchase- 
money  paid,  witnout  which  the  sale  is  not  perfected.  Bradley 
stands  in  the  same  position  with  regard  to  it  as  a  stranger.  The 
mere  fact  of  its  being  knocked  off  to  him,  gave  him  no  right  of 
possession.  Besides,  the  sale  had  not  been  confirmed  when  the  rule 
was  taken.  Admitting  his  right  to  the  habere  facias^  he  had  none 
to  a  writ  for  collecting  the  costs.  The  agreement  that  the  land 
should  be  sold  changed  the  old  practice,  and  placed  the  case  on 
an  entirely  different  footing.  It  is  not  distinguishable  from 
Purviance  v.  Lemmon,  16  S.  &  R.  292 ;  Chew  v.  Mather,  1  Penna. 
B.  474 ;  Day  v.  Lowrie,  6  Watts  412 ;  Huston  v.  Davidson,  8 
W.  &  S.  181,  which  rule  that  where  a  vendor  who  retains  the 
legal  title  to  land  and  sues  out  a  bond  given  for  the  purchase- 
money,  or  sells  upon  a  judgment  in  covenant  upon  articles  of 
agreement,  and  purchases  at  sheriff's  sale  the  vendee's  equitable 
interest,  dissolves  the  contract  of  sale,  and  works  a  satisfaction 
of  the  personal  remedy  against  the  vendee. 

In  all  judicial  sales  the  costs  are  paid  out  of  the  proceeds  of 

4  Wk.— 31 
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sale.  By  the  rule  contended  for  by  the  plaintiff  in  error,  he  will 
receive  the  land  again,  with  all  the  purchase-money  paid  on 
account;  and  beside  this,  collect  his  costs  of  the  defendant, 
which  is  contrary  to  law  and  equity.  Bradley  should  have  paid 
the  amount  of  his  bid,  and  have  the  money  brought  into  court 
for  distribution,  where  this  question  as  to  costs  could  have  been 
properly  settled. 

The  opinion  of  the  court  was  delivered,  November  25th  1861, 

Thompson,  J. — When  the  plaintiff  obtained  judgment  on  his 
conditional  verdict  in  ejectment,  it  was  a  judgment  for  costs,  as 
well  as  land,  and  in  event  of  the  judgment  becoming  absolute, 
he  would  have  been  entitled  to  a  delivery  of  the  land  and  pro- 
cess for  costs.  This  is  the  plain  course  in  cases  of  this  kind. 
But  it  was  agreed,  as  appears  by  the  record,  that  on  failure  to 
make  payment  at  the  times  fixed  by  the  conditional  verdict,  the 
land  should  be  sold  under  the  directions  of  the  court,  and  the 
money  thus  raised  applied  to  the  payment  of  the  purchase-money. 
If  anything  beyond  this  was  realized,  it  would  go  to  the  vendee. 
This  gave  a  double  advantage  to  the  vendee ;  the  opportunity  to 
pay  by  the  day,  and  the  advantage  in  the  advance  of  the  pro- 
perty, if  he  was  not  able  to  pay.  And  now  it  is  contended,  that 
in  addition  to  this  it  gave  the  vendee  the  advantage  also  of 
getting  clear  of  the  costs  of  the  judgment  in  the  ejectment,  the 
vendor  being  obliged  to  bid  on  the  land  in  order  that  he  might 
not  lose  both  land  and  money.  This  would  be  very  inequitable 
surely.  We  look  upon  all  this  but  as  a  mode  of  restoring  pos- 
session to  the  plaintiff  under  the  judgment.  No  deed  to  him  was 
absolutely  necessary,  for  he  held  the  legal  title  all  the  time.  We 
regard  the  effect  to  be  just  the  same,  at  least  so  far  as  the  costs 
are  concerned,  as  if  the  property  had  been  delivered  in  the  eject- 
ment for  non-performance  of  the  conditions  of  the  verdict. 
That  would  have  extinguished  the  purchase-money,  but  not  the 
costs.  This  is  not  a  question  on  distribution  of  proceeds  of  sale, 
but  simply  of  liability  for  costs,  and  there  is  no  law  which  can 
be  cited,  which  will  deprive  the  plaintiff  of  his  execution  for 
costs. 

The  order  of  the  court  overruling  the  motion  for  leave 
to  issue  a  fi.  fa.  for  costs  reversed,  and  procedendo 
awarded. 
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Neel  et  al  versus  Potter  et  al 

Declarations  of  Testator  as  to  his  Testamentary  Intentions,  tchen  admis- 
sible on  issue  devisavit  vel  non. 

1.  In  a  feigned  issue  to  try  the  validrty  of  a  will,  where  the  contestants 
alleged  undue  influence  upon  the  mind  or  the  testator  bj  the  devisees — two 
of  his  own  name  and  blood — it  is  competent  for  the  devisees  to  give  in  evidence 
declarations  of  the  testator,  at  intervals,  during  a  period  of  many  vears,  that 
be  intended  *'  to  leave  his  farm  in  the  name  of  Neei  ;*'  for  it  would  rebut  the 
idea  of  undue  influence  by  showing  that  the  testator  had  made  his  will  in 
accordance  with  a  long-cherished  purpose,  especially  when  in  executing  that 
,  purpose  be  was  keeping  the  farm  not  only  in  his  own  name  but  among  his 
own  blood  relations. 

Error  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  a  feigned  issue  to  determine  the  validity  of  an  instru- 
ment of  writing,  purporting  to  be  the  last  will  and  testament  of 
John  Neel,  deceased,  in  which  James  Neel  and  Samuel  Neel  were 

Plaintiffs,  and  John  Potter,  William  Hissan  and  Mary  his  wife, 
'heodore  Stouffer  and  Margaret  his  wife,  James  C.  Potter  and 
Amanda  Potter,  Harriet  Potter,  Charles  Miller  and  Margaret 
his  wife,  Robert  Potter,  Martha  Potter,  James  Potter,  Mary 
Sloan,  Alexander  Thompson  and  Mary  his  wife,  John  C.  Latta, 
M.  J.  Latta,  M.  M.  Latta,  S.  B.  Latta,  and  James  F.  Woods  and 
Mary  Jane  his  wife,  were  defendants. 

The  testator  devised  all  his  "real  and  freehold  estate"  to  his 
brother  Samuel,  and  his  nephew  William  (the  son  of  his  deceased 
brother  William),  subject  to  certain  bequests  to  his  other  heirs. 
This  will  was  dated  October  11th  1849.  On  the  21st  of  April 
1859,  a  codicil  was  attached,  in  which  his  nephew  James  was  sub- 
stituted for  William,  who  was  deceased.  The  devisees  were  also 
named  as  executors. 

The  will  and  codicil  were  objected  to  on  the  ground  of  want 
of  mental  capacity  in  the  testator,  and  undue  influence  over  him. 
The  evidence  on  these  points  was  conflicting,  and  somewhat  con- 
tradictory. At  the  close  of  the  case,  the  plaintiffs  were  permit- 
ted by  the  court  below  (Buffington,  P.  J.)  to  prove  that  as  far 
back  as  twenty  or  thirty  years  before  his  death,  the  deceased 
had  repeatedly  declared  that  "  he  would  leave  his  lands  in  the 
name  of  Neel.'* 

The  jury  rendered  a  verdict  in  favour  of  the  validity  of  the 
alleged  will ;  on  which  finding  judgment  was  entered,  and  the 
record  and  proceedings  certified  to  the  register.  The  defendants 
in  the  issue  thereupon  sued  out  this  writ,  and  assigned  for  error 
here  the  admission  of  the  declarations  of  deceased  as  above 
stated. 

n.  D.  Foster  and  J7.  P.  Laird^  for  plaintiffs  in  error. 
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Coivariy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  November  25th 
1861,  by 

Thompson,  J. — This  was  a  feigned  issue  to  try  the  validity  of 
an  instrument  purporting  to  be  the  last  will  of  John  Neel,  de- 
ceased. It  was  contested  by  the  heirs.  The  plaintiffs, — the 
Neels, — were  the  devisees.  It  was  assailed  on  two  grounds. 
First,  for  want  of  mental  capacity  in  John  Neel  to  make  a  will. 
Secondly,  on  account  of  alleged  undue  influence  by  members  of 
the  family  of  the  devisees. 

The  testimony  received  and  excepted  to  was  of  declarations 
of  the  testator,  running  back  to  a  period  of  nearly  thirty  years, 
and  up  to  within  a  much  later  period,  that  he  intended  to  "  leave 
his  farm  in  the  name  of  Neel,**  and  similar  expressions,  to  wit- 
nesses at  different  and  distant  intervals.  The  reception  of  the 
evidence  constitutes  the  first  bill  of  exception,  and  is  the  only 
assignment  of  error  in  the  case. 

We  are  of  opinion  that  it  was  clearly  competent,  certainly  on 
the  point  of  undue  influence.  It  would  strongly  rebut  the  idea 
of  any  such  influence  on  the  mind  of  the  testator  when  making 
his  will,  if  it  were  shown  that  he  made  it  in  accordance  with  a 
long-cherished  purpose,  and  especially  when  in  the  execution  of 
that  purpose  he  was  keeping  it,  not  only  in  the  name  but  amongst 
his  own  blood-relations.  This  was  the  purpose  of  the  evidence, 
and  it  is  sustainable  on  express  and  clear  authority :  Sterrit  v. 
Douglass,  2  Yates  46 ;  Irish  v.  Smith,  8  S.  &  R.  573 ;  2  Greenl. 
Ev.,  note  4  to  §  689 ;  Stevens  v.  Vaneleve,  4  W.  C.  C.  R.  266. 
The  authority,  1  Grant  51,  does  not  conflict  with  these  views. 
Whether  the  testimony  would  have  been  competent  if  the  ques- 
tion had  been  mental  incapacity  alone,  it  is  not  now  necessary 
to  determine.     It  was  proper  for  the  purpose  mentioned,  and 

The  judgment  is  aflSrmed. 


Miller  verms  Clement- 

JiighU  of  Sheriff*  $  Vendee  and  Tenant  of  former  Owner^  to  Way-going 

Crop, 

At  an  administrator's  sale  in  1847,  A.  bought  a  farm,  which,  after  two- 
thirds  of  the  purchase-money  had  been  paid,  was  sold  on  a  judgment  against 
him,  entered  to  October  Term  1854,  and  a  deed  acknowledged  to  the  pur- 
chaser, July  4th  1857,  whose  vendee  B.  at  once  entered  into  possession,  and  cut 
and  carried  away  a  crop  of  grain  then  growing  on  the  land.  In  an  action  of 
trespass  quaref regit  against  him  by  C,  who  had  sowed  the  grain  and  claimed 
possession  of  the  land,  as  assignee  of  one  who  held  a  lease  from  A.  executed 
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March  28th  1852,  for  one  jear,  with  the  express  right  of  "  seeding  in  the  fall 
and  carrying  away  the  crop,"  it  was  Heldt 

1.  That,  under  the  circumstances,  C.  must  be  regarded  as  a  tenant  having 
the  right  to  the  way-going  crop,  and  6.  as  the  sheriff's  vendee  of  the  title 
under  which  the  tenancy  arose ;  and  that  as  the  sheriff's  sale  did  not  divest 
the  tenant's  title  to  the  way-going  crop,  0.  was  entitled  to  it,  and  to  recover 
its  value  from  B. 

2.  That  a  notice  given  by  C,  at  the  sale,  that  he  claimed  the  grain  in  the 
ground  because  *'  it  had  been  put  in"  by  him,  and  because  he  had  bought  it 
at  a  tax  sale,  did  not  estop  him  from  claiming  it,  under  the  lease,  nor  did  ib 
mislead  the  purchaser  of  the  land ;  for  as  a  tenant,  he  was  not  required  to 
give  any  notice  to  save  the  crop,  and  the  notice  which  he  gave  not  only  asserted 
the  lease  indirectly,  but  a  tax  sale  and  purchase,  which  was  sufficient  to  put 
the  purchaser  upon  inquiry. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  trespass,  quare  clausum  f regit,  brought 
by  Samuel  M.  Clement  against  Jacob  B.  Miller,  to  recover  dam- 
ages for  cutting  and  carrying  away  a  crop  of  wheat  and  rye. 

The  material  facts  of  the  case  appear  to  be  as  follows : — 

On  the  16th  of  December  1847,  Jacob  B.  Miller,  the  defend- 
ant, as  administrator  of  Zadok  Springer,  deceased,  in  pursuance  of 
an  order  of  the  Orphans'  Court,  sold  the  land  on  which  the 
alleged  trespass  was  committed  to  James  Piper,  for  $1980.85. 

By  the  terms  of  the  sale,  one-third  of  the  purchase-money  was 
to  be  paid  in  cash,  and  the  residue  in  one  and  two  years,  with 
interest.  Piper  paid  one-third,  and  went  into  possession.  He 
also  alleged  that  he  had  paid  the  balance,  which  was  controverted 
by  Miller,  who  claimed  that  a  certain  judgment,  entered  to  Octo- 
ber Term  1854,  No.  179,  against  said  Piper,  and  in  favour  of 
Rachel  Skiles  (who  was  the  sole  creditor  of  Zadok  Springer), 
was  taken  by  him  from  Piper,  in  her  name,  for  a  balance  due  on 
the  second  payment,  and  that  the  third  instalment  remained 
wholly  unpaid. 

On  the  Ist  of  April  1854,  Piper  executed  a  mortgage  on  this 
property  to  the  American  Life  and  Health  Insurance  Company 
of  Philadelphia,  to  secure  the  payment  of  $1500. 

On  the  26th  of  March  1856,  he  leased  the  property  to  John 
Blocher  for  "  one  year  from  the  first  of  April  next  ensuing,  with 
the  privilege  of  seeding  down  in  the  fall,  and  taking  and  cutting 
down  the  grain  so  sown,  and  carrying  it  off.** 

On  the  15th  of  July  1856,  Blocher  transferred  his  lease  to 
Clement  the  plaintiff,  who  went  into  possession,  and  put  in  a 
crop  of  grain  in  the  fall  of  1856. 

On  the  2d  of  June  1857,  judgment  was  obtained  against  Piper 
on  the  mortgage  above  mentioned,  and  on  the  4th  of  June  1857 
the  property  was  sold  by  the  sheriff  to  Rachel  Skiles,  under  her 
judgment,  to  whom  a  deed  was  acknowledged  July  1st  1857. 

At  this  sale  Clement  gave  written  notice  that  he  claimed  the 
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grain  in  the  ground,  1st,  because  "  it  was  put  in  by  him,"  and, 
2dly,  because  "  it  was  bought  by  him  in  April  1857,  at  a  sale 
made  by  the  supervisors  of  North  Union  township  for  taxes 
against  James  Piper.'* 

On  the  2d  of  July  1857,  Clement  the  tenant  cut  a  small  por- 
tion of  the  grain,  but  did  not  remove  it.  On  the  4th  of  July 
1857,  Mrs.  Skiles  conveyed  her  title  to  Miller,  the  defendant, 
who  immediately  commenced  cutting  the  grain,  which  he  after- 
wards removed,  and  which  was  the  trespass  complained  of  in 
this  suit. 

On  the  trial  the  defendant  offered  to  give  in  evidence  a  notice 
which  he  had  published  at  the  sale,  informing  "  purchasers  and 
bidders**  that  "the  legal  estate  to  the  land*'  about  to  be  sold  as 
the  property  of  James  Piper,  was  in  Miller  as  administrator  or 
trustee  of  Zadok  Springer,  and  that  the  only  interest  which 
Piper  had  therein  was  an  equitable  title  to  receive  a  deed  upon 
his  paying  the  purchase-money  due  thereon ;  that  there  was  a 
balance  of  purchase-money  due  from  Piper,  with  interest  up  to 
date,  of  $1710,  and  that  the  judgment  upon  which  the  property 
was  about  to  be  sold  was  for  part  of  said  purchase-money.  The 
plaintiff  objected  to  this  evidence,  and  the  court  sustained  the 
objection  and  rejected  the  evidence. 

It  was  proved  on  the  trial  by  Piper  that  he  had  paid  the  first 
and  second  instalments  in  full,  and  had  executed  and  delivered 
to  Miller  a  judgment-bond  for  the  balance  in  the  name  of  Rachel 
Skiles,  and  by  Mrs.  Skiles  that  the  estate  of  Zadok  Springer 
was  indebted  to  her ;  that  she  never  lent  any  money  to  Piper ; 
that  she  knew  nothing  of  the  judgment-note  which  Miller  had 
taken  for  her  from  Piper ;  never  saw  it,  and  when  told  of  it  she 
refused  to  take  it  in  satisfaction  of  what  Springer's  estate  owed 
her.  That  Miller  was  not  her  attorney  in  this  case;  that  she 
gave  him  a  receipt  against  the  estate  of  Springer  for  the  amount 
of  the  Piper  judgment;  that  the  property  was  sold  to  her  by 
the  sheriff,  but  that  she  did  not  buy  it ;  that  the  deed  was  made 
in  her  name  without  authority,  that  she  assigned  it  to  Miller, 
and  he  again  to  her. 

The  defendant  requested  the  court  to  charge  the  jury, — 

1.  That  the  plaintiff  is  estopped  by  his  notice  at  the  sheriff's 
sale  from  setting  up  any  claim  to  the  grains  in  dispute  under  the 
agreenient  between  Piper  and  Blocher ;  that  his  ground  of  claim 
that  the  grains  '^  were  put  in  by  me**  is  insuflScient,  as  any  notice  of 
the  lease^  as  it  is  called,  and  of  a  right  to  the  fall  or  way-goine 
crop,  and  is  as  to  that  simply  a  nullity ;  and  therefore  as  said 
lease  was  not  put  on  record,  and  no  notice  given  of  it,  the  de- 
fendant (or  Mrs.  Skiles)  must  be  presumed  to  have  bought  at 
sheriff's  sale  upon  the  supposition  that  Clement  had  no  other 
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claim  to  the  grain  than  that  under  the  road  tax  title,  of  which 
he  has  given  no  evidence. 

2.  That  as  it  appears  that  not  only  the  second  payment,  for 
which  the  judgment  to  Mrs.  Skiles  was  given,  but  also  the  third 
payment,  due  in  1849,  was  due  and  unpaid  by  Piper  to  J.  B. 
Miller,  administrator  of  Zadok  Springer,  Mr.  Miller,  the  defend- 
ant, had  a  right,  in  July  1857,  to  enter  upon  and  take  possession 
of  the  land  sold,  and  thereupon  to  take  the  grain  growing,  which 
by  such  re-entry  became  his,  by  virtue  of  his  original  title  in 
trust  for  the  estate  of  his  intestate ;  and  that  by  such  re-entry 
his  rights  overreached  and  excluded  any  supposed  rights  under 
the  agreement  between  Piper  and  Blocher,  or  Clement  his 
assignee. 

3.  That  if  the  jury  find  that  Piper  did  not  actually  pay  the 
balance  of  the  second  payment,  but  that  the  judgment  for  $448.69, 
of  February  16th  1849,  Skiles  v.  Piper,  was  given  for  said  balance 
of  the  second  payment  of  purchase-money  due  J.  B.  Miller, 
administrator  of  Z.  Springer,  then  the  sheriff's  sale  of  the  land 
to  Rachel  Skiles,  in  June  1857,  conveyed  the  whole  title  to  the 
land,  and  gave  to  the  sheriff's  vendee  of  the  land,  or  her  assigns, 
the  right  to  take  the  grain  in  dispute. 

The  court  below  (Gilmorb,  P.  J.)  answered  all  the  above 
points  in  the  negative.  There  was  a  verdict  and  judgment  in 
favour  of  plaintiff  for  $277.89.  Whereupon  the  defendant  sued 
out  this  writ,  and  assigned  for  error  the  rejection  of  the  evidence 
as  to  his  notice  at  the  sale  above  mentioned,  and  the  refusal  of 
the  court  below  to  instruct  the  jury  as  above  requested. 

James  Veech^  for  plaintiff  in  error. — !•  There  is  no  proof  that 
either  Miller  or  Mrs.  Skiles  had  any  knowledge  of  the  lease  to 
Blocher  at  the  time  of  the  sheriff's  sale.  But  Clement  knew  it, 
and  it  was  his  duty  to  disclose  it  when  he  undertook  to  give 
notice  of  the  **  ways"  in  which  he  claimed  the  growing  crops. 
His  notice  of  a  road-tax  sale  of  his  own  grain  for  Piper's  tax 
was  found,  upon  scrutiny,  to  be  wholly  fictitious,  but  behind  it 
was  the  concealed  fact  that  the  grains  were  his  as  assignee  of 
Piper's  lessee.  Admit  that  he  had  a  kind  of  possession  of  the 
grain-fields,  it  was  not  such  a  possession  as  to  require  from  bid- 
ders a  closer  reconnoissance  of  his  right  to  the  grains  beyond  the 
title  he  specifically  asserted — the  road-tax  title.  This  bidders 
could  ascertain  was  a  nullity,  and  under  the  notice  given,  they 
were  not  bound  to  make  further  inquiry.  He  led  them  to  that, 
and  that  only. 

True,  he  specifies  as  one  of  the  "two  ways"  in  which  he 
claimed  the  grains,  that  "  the  same  was  put  in  by  me."  So 
could  any  ploughman  or  sower  say.  But  in  the  face  of  this  faint 
if  not  feigned  assertion  of  right,  follows  the  other  assertion,  that 
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"  in  April  last  (1857),  the  same  was-  bought  in  by  me  at  a  sale 
thereof  by  the  supervisors  for  taxes  against  James  Piper.**  Would 
any  sane  man  infer  aught  else  from  all  this  than  that  Clement, 
as  Piper*s  servant  or  employee,  had  ploughed  and  sown  the  fields 
in  the  fall  of  1856,  and  then,  in  April  1857,  he  had  bought  the 
crop  as  Piper *s  at  a  sale  for  road  tax  ? 

We  say  tha4;  by  this  Clement  was  e$topped  against  claiming 
under  the  lease.  See  Picard  v.  Sears,  6  Ad.  &  Ellis  475,  quoted 
by  Mr.  Justice  Woodward  in  Waters*  Appeal,  11  Casey  526,  for 
the  whole  doctrine  of  estoppel  in  pais :  Moncure  v.  Hanson,  3 
Harris  396. 

2.  Supposing  it  competent  for  Clement  to  take  refuge  in  the 
lease,  by  it  he  had  express  notice  of  how  Piper  held  the  land. 
Had  he  pursued  the  inquiry  to  which  this  pointed  him,  he  would 
have  learned  from  the  records  that  Piper  had  no  title,  had  long 
been  in  default  in  his  payments,  and  was  subject  at  any  time  to 
be  dispossessed. 

Mr.  Miller  was  a  trustee  for  the  creditors  and  heirs  of  his 
intestate.  And  when  the  interest  in  the  land  which  Piper  had 
acquired  became  vested  in  him  by  the  sheriff's  deed,  and  its 
assignment  to  him,  he  was  thereby  remitted  to  his  original  rights 
and  duties,  to  take  the  land  and  its  usufructs  for  the  benefit  of 
his  cestui  que  trusts. 

The  agreement  with  Blocher,  called  a  lease,  was  not  one  in 
fact.  It  was  a  sale  by  Piper,  for  a  consideration  paid  of  an 
estate  in  the  land.  There  was  no  rent  reserved.  It  had  none 
of  the  lineaments  of  a  lease.  In  no  possible  way  could  the 
sheriff  *s  vendee  get  any  rent — she  had  no  remedy  but  actual 
manucaption  of  that  which  she  and  Miller,  her  assignee,  were 
led  by  Clement  to  believe  belonged  to  Piper,  and  which,  by  all 
the  cases,  passed  with  the  land  by  the  sale :  Bittinger  v.  Baker, 
5  Casey  66-69. 

8.  This  point  was  but  asking  the  court  to  afSrm  the  doctrine 
of  Horbach  v.  Riley,  7  Barr  81,  Vierheller's  Appeal,  12  Harris 
107,  and  other  cases,  with  this  addition,  that  because  of  the  re- 
union of  titles,  and  the  restoration  of  Miller  to  his  original  title, 
effected  by  the  sheriff's  deed — Piper,  the  lessor  or  grantor  to 
Blocher,  having  had  no  legal  title — the  vendee's  right  to  the 
grains  was  necessarily  inseparable  from  his  right  to  the  land. 

Had  the  court  below  allowed  the  jury  to  pass  upon  the  ques- 
tion whether  the  judgment  of  Skiles  v.  Piper  was  for  purchase- 
money,  they  might — we  say  certainly  would — have  found  that  it 
was.  Then,  as  no  title  had  been  made  to  Piper,  Miller,  by  virtue 
of  his  administration  and  trusteeship,  and  his  sheriff's  title,  would 
be  entitled,  upon  the  well-known  principle  of  McCall  v.  Lenox, 
9  S.  &  R.  304,  to  eject  any  intermediately  created  lessee,  and 
take  the  land  with  its  products.     From  the  moment  the  sheriff's 
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deed  was  acknowledged,  neither  Piper  nor  his  lessee  had  a  right 
to  hold  the  land  an  hour. 

4.  The  judgment  having  been  taken  in  the  name  of  the  cre- 
ditor of  the  intestate,  whom  Mr.  Miller  represented,  it  was  pro- 
per that  Miller  should  advertise  bidders  of  the  true  nature  of 
that  judgment. 

If  the  2d  and  8d  points  had  any  pertinency  to  the  case,  then 
there  was  manifest  error  in  excluding  this  notice. 

The  court  declined  hearing  2>.  Kaine  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  November  25th, 
1861,  by 

LowRiB,  C.  J. — It  is  impossible  for  us  to  regard  the  plaintifiF 
below  otherwise  than  as  a  tenant,  having  a  right  to  a  way- 
going crop,  and  the  defendant  as  the  sheriff's  vendee  of  the  title 
under  which  the  tenancy  arose,  and  thus  the  case  comes  exactly 
within  the  decision  in  Bittinger  v.  Baker,  5  Casey  66,  which 
declares  that  the  sheriff's  sale  does  not  divest  the  tenant's  title 
to  the  way-going  crop  then  growing :  1  Wright  134.  • 

This  leaves  nothing  for  our  consideration  but  the  notice  given 
by  the  tenant  at  the  sheriff's  sale.  Did  it  mislead  the  purchaser? 
We  think  not.  No  notice  was  needed  to  save  the  tenant's  crop. 
The  purchaser  was  bound  to  know  it  was  there,  and  to  respect  it. 
The  notice  that  the  plaintiff  put  it  in  did  not  disavow,  but  rather 
asserted  his  tenancy,  or  his  late  tenancy,  already  presumed  to  be 
known  to  the  defendant,  the  purchaser.  And  the  further  notice 
that  the  plaintiff  had  bought  the  crop  on  a  sale  of  it  for  road 
taxes  was  not  misleading ;  for  if  growing  crops  may  be  sold  for 
taxes,  those  even  of  a  tenant  may  be  sold  for  the  taxes  on  the 
land  occupied  by  him,  and  any  one  may  buy  them  in  and  get  a 
good  title.  Such  a  notice  does  not  at  all  divert  the  attention  of 
a  purchaser,  from  the  fact  that  there  is  a  crop  in  the  ground  that 
may  belong  to  a  tenant  or  his  vendee.  We  perceive  no  error  in 
the  case. 

Judgment  affirmed. 
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Winternitz's  Appeal. 

Attachment  Execution, —  Goods  levied  on  attached  /or  Debt  0/  Plamtiff 

in  Execution, 

1.  A  debt  due  to  a  third  person  by  the  plaintiff  in  an  execution,  under  which 
the  goods  of  his  debtor,  the  defendant,  are  taken  by  the  sheriff  but  not  sold, 
may  be  attached  in  the  hands  of  such  defendant,  by  attachment  process,  from 
a  justice  of  the  peace ;  and  after  jud foment  on  the  attachment,  it  is  entitled  to 
payment  out  of  the  proceeds  of  the  sale  paid  into  court  for  distribution. 

2.  The  rule  that  money  in  the  hands  of  the  sheriff,  in  his  official  capacity, 
cannot  be  attached,  does  not  apply  to  an  attachment  made  pending  the  levy, 
nor  is  the  levy,  as  between  the  debtor  and  creditor,  a  satisfaction  of  the  debt; 
therefore,  up  to  the  time  of  the  sale,  there  was  a  debt  due  to  the  plaintiff  in 
the  execution,  which  was  liable  to  attachment  at  the  suit  of  bis  creditors. 

Certiorari  to  the  Common  Pleas  of  Lawrence  county. 

This  was  an  appeal,  by  David  Win  tern  itz,  from  the  decree  of 
the  court  below,  awarding  to  George  K.  Smith  &  Co.,  part  of  the 
proceeds  of  the  sheriflf  *8  sale  of  the  personal  property  of  George 
Gumpertson,  which  had  been  made  on  an  execution  sued  out  by 
him  against  Gumpertson. 

David  Winternitz  obtained  judgment  against  George  Gumpert- 
son, on  the  5th  of  April  1860,  for  the  sum  of  $215.20.  On  the 
S6th  of  April  1860  he  issued  a  fi,  fa.^  and  the  sheriflF  on  the 
same  day  levied  on  the  goods  of  Gumpertson  (consisting  of  the 
stock  of  a  grocery  storfe),  advertised  and  commenced  his  sale  on 
the  4th  of  May  1860,  and  sold  to  the  amount  of  $267.73  out  of 
the  stock,  returning  the  balance  of  the  goods  to  the  defendant, 
which  money  he  returned  to  the  court  as  ready  for  distribution. 

George  K.  Smith  &  Co.,  having  a  judgment  on  the  docket  of 
James  M.  Craig,  Esq.,  against  David  Winternitz,  issued  an  attach- 
ment-execution on  the  3d  of  May  1860,  which  was  served  on 
George  Gumpertson  as  garnishee,  on  the  morning  of  the  4th  of 
May  1860. 

Gumpertson  filed  his  answer  to  the  interrogatories  on  the  9th 
of  May  1860,  as  follows : — "  I  became  indebted  to  said  David 
Winternitz  by  an  award  of  arbitrators  (not  appealed  from)  in  the 
Common  Pleas  of  Lawrence  county,  on  April  6th  1860,  in  the 
sum  of  $215  (I  think  over),  and  costs  of  suit.  I  am  not  other- 
wise indebted."  On  which  the  justice  gave  judgment  for  plain- 
tiffs, George  K.  Smith  &  Co.,  for  $52.66  and  costs,  which  judg- 
ment was  not  appealed  from. 

On  the  4th  of  May  1860,  Smith  &  Co.  served  a  notice  of  the 
attachment  on  the  sheriff,  and  notified  him  not  to  pay  over  the 
money  made  on  the  fi.  fa.  against  Gumpertson  to  Winternitz,  but 
to  pay  it,  or  so  much  thereof,  to  them,  as  would  satisfy  the 
attachment.     The  money  was  paid  into  court,  and  on  application 
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of  George  K.  Smith  &  Co.,  the  court  granted  a  rule  to  show  cause 
'why  they  should  not  take  out  of  court  the  amount  of  their  attach- 
ment against  David  Winternitz,  in  which  George  Gumpertson  had 
been  made  garnishee. 

The  court  below  (Aqnew,  P.  J.)  delivered  a  written  opinion, 
making  the  rule  absolute,  and  giving  to  Smith  &  Co.  the  amount 
of  their  attachment,  from  which  decree  Winternitz  appealed  to 
this  court. 

2>.  S.  Morris,  for  appellant,  argued  that  money  in  the  hands 
of  a  sheriff,  which  he  has  levied  in  execution,  could  not  be 
attached,  or  the  oflBcer  be  compelled  to  become  a  stakeholder 
for  litigant  parties :  Mitchell  v.  Stiles,  1  Harris  307.  That  the 
attachment  was  not  an  action  against  the  garnishee,  but  an  exe- 
cution against  the  effects  of  the  defendant  in  his  hands :  Newlin 
V.  Scott,  2  Casey  102;  and  that  when  it  was  served  on  Gumpert- 
son, he  had  no  effects  of  Winternitz  in  his  hands,  they  having 
passed  into  the  hands  of  the  sheriff.  That  even  if  the  sheriff  had 
in  his  hands  an  execution  against  Winternitz,  he  could  not  apply 
the  goods  or  their  proceeds  in  payment  of  it :  Herron's  Appeal, 
6  Casey  240. 

A  seizure  of  goods  to  the  value  of  the  debt,  whether  sold  or 
not,  satisfies  the  judgment :  Campbell,  Bredin  &  Co.'s  Appeal, 
8  Casey  91 ;  hence  the  answer  of  Gumpertson,  though  technically 
correct,  was  really  not  true,  for,  so  far  as  he  was  concerned,  the 
judgment  of  Winternitz  was  satisfied  on  the  day  of  the  levy: 
Monongahela  Navigation  Company  v.  Ledlie,  8  P.  L.  J. 

The  legal  effect  of  attaching  a  debt  is  to  restrain  the  garnishee 
from  paying  it  over  until  the  attachment  is  disposed  of,  and  then 
according  to  the  result :  Ege  v.  P.  &  R.  Koontz,  3  Barr  109. 
The  garnishee  in  this  case  could  not  comply  with  this  require- 
ment. He  could  only  stay  the  hands  of  the  sheriff  by  paying 
the  debt. 

McGuffin  ^  Gilldand,  for  appellees. — The  principle  in  Mitchell 
V.  Stiles  is  not  raised  in  this  case,  this  being  merely  a  question  of 
distribution,  according  to  law  and  equity  under  the  Act  of  1886, 
§86. 

A  mere  levy  on  personal  property  is  not  satisfaction  at  law, 
though  it  may  become  so  in  equity.  It  transfers  the  possession 
of  the  chattel  to  the  sheriff,  but  not  the  title  to  it ;  that  remains 
in  the  debtor  until  the  sale ;  and  therefore  there  were  "  goods, 
effects,  or  moneys"  in  Gumpertson's  hands  subject  to  the  attach- 
ment. 

A  levy  upon  the  goods  by  Smith  &  Co.,  which  were  then  under 
levy  by  Winternitz,  would  have  proved  fruitless — a  levy  upon 
other  goods  of  Gumpertson,  while  the  sheriff  was  enforcing  the 
payment  of  the  same  debt  in  favour  of  Winternitz,  would  have 
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been  inequitable  towards  Gumpertson,  who  permitted  the  sale  to 

Proceed  until  sufficient  was  realized  to  paj  all  of  his  debt  to 
ifinternitz. 

The  suggestion  of  this  court,  in  Ka«e  v.  Ease,  10  Casey,  wag 
adopted  in  this  case  by  the  court  below,  which,  having  control 
over  its  own  process,  so  moulded  the  proceedings  as  to  do  justice 
between  all  parties.  See  Herron's  Appeal,  6  Casey  240 ;  McCarty 
V.  Emlin,  2  Dallas  277. 

The  opinion  of  the  court  was  delivered,  November  29th  1861,  by 
LoWRiB,  C.  J. — Winternitz  had  a  judgment  in  court  against 
Gumpertson,  and  an  execution  issued  and  levied  on  personal 
property.  Then  Smith  &  Co.,  having  a  judgment  before  a  justice 
of  the  peace  against  Winternitz,  issued  an  attachment  execution 
against  him,  and  had  Gumpertson  named  as  garnishee,  and 
obtained  judgment  against  him  for  the  amount  of  this  claim. 
Before  this  judgment,  but  after  the  attachment,  the  sheriff's 
sale  took  place.  Smith  &  Co.  notified  the  sheriff  to  bring  the 
proceeds  into  court ;  it  was  done,  and  on  the  production  of  their 
judgment,  the  court  ordered  it  to  be  paid  out  of  the  proceeds  of 
sale  belonging  to  Winternitz. 

We  see  no  error  in  this.  It  is  a  shame  that  Winternitz  should 
complain  that  he  has  had  thus  to  pay  a  just  debt.  Possibly  he 
might  have  defeated  the  attachment-execution  process,  if  he  had 
tried  it  before  the  justice.  But  he  did  not,  and  thus  a  portion 
of  his  claim  against  Gumpertson  was  appropriated  by  the  law  to 
pay  his  debt  to  Smith  &  Co.,  and  it  was  right  in  the  court  to 
give  this  effect  to  the  judgment  of  the  justice.  We  entirely 
approve  of  the  views  expressed  by  the  learned  president  of  the 
Common  Pleas. 

Appeal  dismissed  at  the  costs  of  the  appellant. 


Ewing  versus  Alcorn. 

BUh  of  Exception^  Admtmonn  in. — Title  to  Land  under  Statute  of  Limi- 
tations.— K^otice  of  filing  Depositions. —  Verdict  in  Trespass  j  effect  of 
on  Ejectment  for  same  Land. — Error  in  admitting  Evidence,  cured  by 
vnthdrawal. —  General  Verdict  in  Ejectment  good,  where  the  Land  i$ 
described  in  Prcecipe. 

1.  Where,  on  the  trial  of  an  ejectment,  in  the  bill  of  exceptions  tendered  to 
the  court  below,  the  existence  of  a  certain  line  on  the  ground  was  stated  and 
admitted  by  the  plaintiff  in  error,  this  court  will  not  reverse,  because  the  court 
below,  in  charging  the  jury,  assumed  the  existence  of  the  line  as  a  fact  in  the 


2.  Where  the  assumed  line  was  the  south  boundary  of  defendant's  grantor, 
and  the  title  claimed  to  the  disputed  tract  below  it,  was  that  of  twenty-one 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  498 

[Ewing  V,  Aloorn.] 

Tears'  user  as  woodland,  by  catting  timber,  tapping  trees,  and  making  sugar, 
but  without  other  aotual  occupation  in  any  part,  a  portion  of  the  alleged 
southern  boundary  of  the  land  thus  claimed  not  being  marked  or  defiuea  in 
any  way,  it  was  Seld,  That  the  use  was  not  such  an  actual  possession  and 
occupancy  as  would  give  title  under  the  Statute  of  Limitations,  the  case  being 
that  of  an  adjoining  owner  with  legal  title  and  actual  boundaries,  trespassing 
occasionally  upon  bis  neighbour's  land ;  and  that  his  declarations,  that  he 
claimed  the  disputed  tract,  were  not  of  any  weight,  unaccompanied  by  such 
an  occupancy  as  the  law  requires  to  obtain  title  as  against  the  real  owner. 

3.  Under  rules  of  court,  providing  that  depositions  taken  in  a  cause  shall 
not  be  read  unless  notice  was  given  of  their  filing,  it  was  not  error  to  reject 
depositions  of  which  no  notice  was  given,  on  the  trial  of  the  cause  in  which 
they  were  taken. 

4.  Where  the  plaintiff  in  the  ejectment  had  formerly  brought  an  action  of 
trespass  quare  clatisum  /regit,  against  several  defendants,  of  whom  the  hus- 
band of  the  defendant  in  the  ejectment  was  one,  for  trespassing  upon  the  land 
claimed,  and  had  recovered  therein,  the  recovery  is  not  conclusive  in  the  action 
of  ejectment,  because  the  defendant  was  not  a  party  to  it. 

5.  A  paper  improperly  admitted,  during  the  trial,  as  the  declaration  of  the 
former  owner  of  derendant's  title,  that  he  did  not  claim  the  disputed  tract, 
may  be  afterwards  withdrawn  by  the  court,  from  the  consideration  of  the 
jury ;  and  the  error  in  such  admission,  if  any,  is  cured  by  the  withdrawal. 

6.  Where  the  priecipe  in  ejectment  contains  a  sufficient  description,  a  general 
finding  for  the  plaintiff,  with  nominal  damages,  is  referable  thereto :  hence,  a 
verdict  of  a  jury,  finding  "for  the  plaintiff  with  six  cents  damages,"  is  good, 
where  the  prcecipe  is  sufficiently  descriptive,  being  in  effect  a  finding  of  the 
issue  in  his  favour. 

Error  to  the  Common  Pleas  of  Lawrence  count]/. 

This  was  an  action  of  ejectment,  brought  April  2d  1857,  by 
Henry  H.  Alcorn  against  S.  S.  Ewing,  for  a  tract  of  land  in 
PulasKi  township,  described  in  the  praecipe^  as  "  bounded  on  the 
north  by  William  Black,  on  the  east  by  Mitcheltree,  on  the  south 
by  Leyde,  formerly  by  Vanmetre,  and  west  by  John  Gailey,  con- 
taining twenty  acres,  more  or  less.*'  While  the  case  was  pend- 
ing in  the  Common  Pleas,  Mr.  Ewing  died,  and  his  widow  and 
administratrix,  Elizabeth  Ewing,  was  substituted. 

The  material  facts  of  the  case  seem  to  be  these:  Nathaniel 
Bedford  was,  in  May  1808,  the  patentee  of  two  adjoining  tracts 
of  land  in  said  township,  known  as  "  Bethlehem"  and  "Nazareth," 
each  containing  four  hundred  acres  and  allowance. 

The  description  of  the  "  Bethlehem"  tract  was  as  follows :  Begin- 
ning at  a  maple,  north  two  degrees  west,  two  hundred  and  four- 
teen perches,  by  Charles  Higby;  north  eighty-eight  degrees 
east,  three  hundred  and  eighteen  perches,  to  a  hickory.  Thence, 
by  others,  south,  two  hundred  and  fourteen  perches,  to  an  ash ; 
thence,  by  George  Davis,  west,  two  hundred  and  eighteen  perches, 
to  the  place  of  beginning. 

The  "Nazareth"  tract  lay  on  the  north  side  of  the  former, 
and  was  thus  described  in  the  patent :  Beginning  at  a  post,  thence 
by  lands  of  A.  Huntge,  north,  two  degrees ;  west,  two  hundred 
and  fourteen  perches,  to  a  post;  thence,  by  land  of  John  Wright, 
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north,  eighty-eight  degrees;  east,  two  hundred  and  eighteen 
perches,  to  a  crab  tree ;  thence,  by  other  lands  south,  two  degrees ; 
east,  two  hundred  and  fourteen  perches,  to  a  hickory;  thence, 
by  John  Price,  south,  eighty-eight-degrees ;  west,  three  hundred 
and  eighteen  perches,  to  place  of  beginning. 

The  plaintiff  claimed  title  to  part  of  the  Bethlehem  tract, 
under  the  following  conveyances,  viz. :  On  the  7th  of  July  1808, 
Bedford  sold  the  whole  tract  to  James  Black.  Subsequently, 
Black  conveyed  a  portion  of  the  north-western  part  of  the  tract 
to  John  Gailey,  the  extent  of  which  was  well  defined  by  marks 
on  the  ground.  On  the  29th  of  December,  Black  also  conveyed 
one  hundred  and  fifty  acres  and  allowance  off  the  south-eastern 
part  of  the  tract,  to  Jacob  Vanmetre,  who  kept  his  north  boundary 
line  (one  hundred  and  twenty-nine  perches  in  length)  enclosed 
with  a  fence  ever  since. 

On  the  2d  of  December  1826,  Black  sold  all  the  land  in  the 
patent,  except  that  conveyed  to  Gailey  and  Vanmetre,  to  John 
Shields,  who  sold  to  Charles  Stewart,  February  10th  1829,  as 
two  hundred  acres.  On  the  8th  of  April  1831,  Stewart  conveyed 
the  same  to  "William  Sheriff,  who,  on  the  27th  of  April  1833, 
sold  to  George  Leslie.  By  him  it  was  sold,  on  the  27th  of  July 
1841,  to  John  Horner,  from  whom  it  was  sold,  under  execution, 
to  Thomas  Hoge,  who,  on  28th  of  December  1856,  conveyed  to 
H.  H.  Alcorn,  the  plaintiff. 

The  defendant's  title  was  as  follows :  On  the  7th  of  July  1808, 
Bedford  sold  the  Nazareth  tract  to  Alexander  McBirney,  who, 
on  the  7th  of  January  1824,  conveyed  two  hundred  acres  and 
allowance  off  the  eastern  part,  to  Dr.  John  Mitcheltree.  On 
the  6th  of  June  1842,  Mitcheltree  conveyed  to  one  Shirk  and 
S.  S.  Ewing,  the  defendant,  one  hundred  and  forty  acres  and 
allowance,  being  the  south-east  corner  of  the  Nazareth  tract, 
"  beginning  at  a  post  at  the  north-west  corner  of  said  lot,  by 
A.  McBirney's  heirs,  north  eighty-eight  degrees  east,  one 
hundred  and  seventy  perches,  to  a  post;  thence,  by  George 
Mitcheltree's  heirs,  south,  two  degrees;  east,  one  hundred  and 
thirty-eight  perches,  to  a  hickory;  thence,  by  land  of  Jacob 
Vanmetre,  south,  eighty-eight  degrees ;  west,  one  hundred  and 
seventy  perches,  to  a  post ;  thence,  by  lands  of  Joseph  and  John 
Kerr,  north,  one  hundred  and  twenty-eight  perches,  to  beginning." 
There  was  evidence  on  the  trial,  that  the  hickory  named  as  the 
north-east  corner  of  the  Bethlehem  tract  was  about  fifty  rods 
north  of  the  fence  erected  by  Jacob  Vanmetre,  and  that  the  line 
running  west  from  the  hickory  was  well  marked,  and  corresponded 
with  the  north  line  of  the  tract  sold  to  John  Gailey ;  but  the 
defendant  offered  testimony  to  show  that  while  Mitcheltree  was 
in  possession  of  that  portion  of  the  Nazareth  tract  sold  to  him 
in  1821  and  1822,  he  claimed  as  far  south  as  the  Vanmetre 
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fence,  alleging  that  it  was  his  southern  line,  giving  notice  to  the 
persons  living  on  the  Bethlehem  tract  of  his  claim,  and  threaten- 
ing all  persons  trespassing  on  it.  Defendant  also  proved,  that 
the  tenants  of  Mitcheltree  had  cleared  a  portion  of  the  land 
between  the  line  running  from  the  hickory  corner  and  the  Van- 
metre  line,  using  the  land  in  dispute  as  his  woodland ;  that  Shirk 
had  improved  and  cultivated  about  thirty-two  rods  south  of  the 
line  running  from  the  hickory  corner,  and  west  as  far  as  John 
Gailey's  line,  using  the  disputed  land  as  his  woodland;  that 
S.  S.  Ewing,  from  the  time  he  purchased  in  1842,  had  possession, 
and  used  the  cultivated  and  wood  land,  in  connection  with  his 
other  land,  until  he  sold  a  portion  of  his  farm  in  1856,  after 
which  he  erected  a  house  on  the  part  reserved  and  now  in  dis- 
pute, on  which  he  lived  until  his  death. 

The  defendant,  under  these  facts,  claimed  that  the  southern 
corner  of  her  tract  was  at  the  end  of  the  Vanmetre  line.  There 
was  no  hickory  of  suflScient  age  at  that  point,  but  there  was 
proof  that  there  had  been  one  about  eighteen  rods  north  of  that 
line,  which  was  the  corner  of  a  tract  of  Alexander  Neal's  land, 
which  lay  east  of  "Nazareth." 

The  leading  point  in  the  case,  therefore,  was  the  true  location 
of  the  line  between  the  Bethlehem  and  the  Nazareth  tract.  If 
fifty  rods  north  of  John  Vanmetre's  fence,  the  defendant  claimed 
that  the  clearing  by  Shirk  south  and  west,  as  above  stated,  and 
the  use  of  the  woodland  down  to  the  Vanmetre  fence,  claiming 
it  as  the  southern  boundary  line  for  a  period  over  twenty-one 
years,  protected  her  under  the  Statute  of  Limitations.  To  this 
defence,  the  plaintiff  interposed  the  verdict  of  a  jury  in  an  ac- 
tion of  trespass  quare  clausum  fregit  by  him  against  S.  S. 
Ewing,  for  cutting  timber  on  the  land  in  dispute,  and  which  he 
averred  was  defended,  on  the  title  here  set  up. 

On  the  trial,  the  defendant  offered  in  evidence  the  deposition 
of  John  Shirk,  taken  August  23d  1860,  and  filed  August  27th 
1860 ;  also  the  deposition  of  Dr.  John  Irwin,  taken  August  18th 
1860,  and  filed  August  27th  1860,  which  were  objected  to  by  tho 
plaintiff,  because  notice  of  the  filing  was  not  given  according  to 
the  rules  of  court. 

The  court  below  (Agnew,  P.  J.)  rejected  the  depositions, 
which  was  the  subject  of  the  first  bill  of  exceptions. 

After  evidence  of  the  title  from  Bedford  to  Ewing,  the  plain- 
tiff offered  a  paper  dated  April  21st  1831,  with  proof  that  it  was 
executed  by  McBirney,  and  delivered  to  John  Gailey,  on  the 
day  that  it  bears  date,  for  the  purpose  of  proving  that  McBirney, 
under  whom  the  defendant  held,  never  claimed  as  the  southern 
boundary  of  the  Nazareth  tract,  south  of  the  line  of  John  Gailey's 
land,  but  had  recognised  it  as  his  southern  line.  The  defendant 
objected  to  this,  because  the  paper  on  its  face  was  not  given  to 


Digitized  by 


Google 


496  SUPREME  COURT  IPittsburffh 

[Ewing  V.  Alcorn.] 

any  one,  nor  can  its  delivery  to  any  one  be  shown  by  parol ;  that 
it  was  executed  after  the  sale  and  delivery  of  the  deed  by 
McBirney  to  Mitcheltree,  who  was  not  present  assenting  to  it, 
and  was  therefore  the  declaration  of  one  out  of  possession  against 
one  in  possession,  claiming  title. 

The  court  received  the  paper  as  evidence  of  boundary,  sub- 
ject to  the  instruction  of  the  court  to  disregard  it,  if  they  find, 
on  the  evidence,  that  the  deed  to  Mitcheltree  was  delivered  prior 
to  the  execution  of  the  paper ;  which  was  the  substance  of  the 
second  bill  of  exceptions. 

The  defendant  presented  twelve  points,  on  which  the  court  was 
requested  to  charge  the  jury.  The  following  only  are  ma- 
terial : — 

6.  That  the  evidence  tends  to  prove  the  true  dividing  line 
of  the  original  tracts  Nazareth  and  Bethlehem,  to  have  been  from 
a  point  on  the  east  side  thereof,  32  rods  nortl\  of  Alexander 
Neal's  Hickory  corner,  westwardly  along  the  north  line  of  the 
part  of  Bethlehem  occupied  by  John  Gailey,  by  a  straight  line 
to  the  west  side  of  the  tract. 

7.  That  if  the  Vanmetre  line  was  well  defined  and  visible, 
and  Dr.  Mitcheltree  came  into  possession  of  the  south  half  of 
Nazareth  in  1821,  and  then  or  soon  after  was  claiming  title  in 
an  open  and  hostile  manner  as  far  southwardly  as  the  vanmetre 
line,  including  not  only  the  land  sued  for,  but  the  strip  32  rods 
wide  immediately  north  of  it,  and  in  pursuance  of  said  claim, 
used  and  occupied  the  land  to  Vanmetre's  line,  as  farmers  usually 
occupy  their  woodland  for  firewood,  building,  fencing,  and 
other  farming  timber ;  and  gave  notice  of  his  claim  to  the  then 
holder  of  Alcorn's  title ;  and  if  that  claim,  and  use,  and  occupa- 
tion, have  been  kept  up  continually  by  Dr.  Mitcheltree,  and  those 
claiming  under  him  in  a  similar  manner,  for  a  period  of  21  years 
before  the  bringing  of  this  suit ;  and  especially,  further,  if  those 
holding  under  Dr.  Mitcheltree,  in  pursuance  of  said  claim,  use, 
and  occupation,  cleared,  cultivated,  and  fenced  the  greater  por- 
tion of  the  said  strip  of  32  rods  wide,  and  used  and  occupied  the 
woodland  (sued  for  in  this  suit),  in  the  manner  aforesaid,  in  con- 
nection with  said  strip  so  cleared,  cultivated,  and  enclosed,  that 
the  plaintiif  cannot  recover. 

10.  That  if  the  jury  shall  believe  the  true  line  of  division 
between  Nazareth  and  Bethlehem,  to  be  the  line  running  west- 
wardly from  Alexander  NeaFs  Hickory  corner  and  that  of  Dr. 
Mitcheltree,  and  those  claiming  title  from  him,  claimed,  used, 
and  occupied  the  land  sued  for,  as  stated  in  defendant's  7th  point, 
the  defendant  is  not  entitled  to  recover. 

11.  That  a  recovery  in  trespass,  quare  clatuum  fregit^  is  not 
conclusive  of  the  title  in  ejectment. 

12.  That  the  defendant  not  having  been  a  party  to  the 
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action  of  trespass  given  in  evidence,  the  recovery  therein  does 
not  estop  or  conclude  her  in  this  ejectment.  She  may  defeat 
plaintiff's  recovery  in  this  suit,  notwithstanding  such  recovery  in 
trespass. 

The  court  below  answered  these  points  as  follows : — 

"  Sixth  point.  This  is  true  as  a  matter  of  fact ;  but  as  a  mat- 
ter of  law  we  cannot  answer,  as  the  jury  must  pass  upon  evi- 
dence, and  determine  what  is  proved  and  what  is  not  proved. 

"  Seventh  point.  The  answer  to  this  point  depends  on  the  find- 
ing of  two  facts,  boundary  and  possession,  as  our  answer  must  be  in 
view  of  the  evidence.  If  the  extent  of  Dr.  Mitcheltree's  claim 
was  defined  by  a  line  or  by  fences  across  the  whole  southern 
boundary  of  the  land  in  dispute,  so  as  to  give  his  claim  a  definite 
extent,  and  to  comprehend  the  disputed  territory  with  his  other 
land,  and  thereby  cut  off  the  plaintiff's  land  from  it ;  and  if  he 
had  cleared,  and  cultivated,  or  fenced  in,  a  portion  of  the  dis- 
puted tract,  so  as  to  be  in  the  actual  visible  occupancy  of  the 
plaintiff's  land  within  the  claim,  and  definite  boundary  thus  held 
to,  and  this  claim  and  boundary  existed  unitedly  for  a  period  of 
twenty-one  years  before  suit,  the  point  is  answered  in  the  afiirma- 
tive.  But  unless  there  was  a  complete  boundary  along  the  whole 
southern  side  of  the  land,  so  to  define  the  claim  on  that  side, 
and  an  actual,  visible,  notorious,  and  hostile  possession,  within 
the  lines  of  the  disputed  tract,  the  Statute  of  Limitations  will  not 
give  title  to  the  woodland  of  the  plaintiff. 

"  It  is  not  suflScient  that  Vanmetre's  line  extends  along  a 
portion  of  the  land,  and  that  Mitcheltree  claimed  to  it.  He 
must  do  more.  He  must  oust  the  plaintiff's  possession  by  a 
well  known  boundary  of  some  sort  from  Vanmetre's  land  to 
Galley's,  otherwise  the  plaintiff,  who  claimed  title  for  the  residue 
of  the  tract  not  sold  to  Vanmetre  and  Gailey,  is  not  cut  off  by 
an  imaginary  boundary,  having  no  actual  existence  on  the  ground. 
He  and  those  under  whom  he  claims  being  in  possession  of  their 
land,  were  constructively  in  possession  throughout  their  own 
boundaries  until  ousted  by  some  visible  and  notorious  act  upon 
their  land,  and  cut  off  from  that  part  by  a  claim  having  an  actual 
and  definite  extent. 

"  Tenth  point.  This  point  is  answered  in  the  aflSrmative,  subject 
to  the  same  restrictions  contained  in  the  answer  to  the  7th  point. 

"  Eleventh  point.  This  proposition  is  a  general  one,  and  as  such 
is  answered  in  the  affirmative.  The  point  makes  no  reference  to 
the  fact  whether  title  was  set  up  in  the  action  of  trespass.  If 
set  up  and  claimed  in  the  action,  that  action  is  conclusive  against 
those  who  were  parties  to  it. 

"Twelfth  point.  The  defendant  is  not  a  party  on  the  record, 
and  unless  there  is  evidence  to  satisfy  the  jury,  that  the  defendant 
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was  the  actual  party  in  interest  in  the  suit,  and  defended  it,  she 
would  not  be  affected  by  it." 

There  was  a  verdict  and  judgment  in  favour  of  plaintiff 
generally,  whereupon  the  case  was  removed  into  this  court  by 
defendant,  for  whom  the  following  errors  were  assigned : — 

1.  The  court  erred  in  rejecting  the  deposition  of  John  Shirk 
and  Dr.  John  Irwin,  for  the  reasons  contained  in  the  first  bill  of 
exceptions  to  evidence. 

2.  In  receiving  the  paper  purporting  to  be  executed  by  Alexan- 
der McBurney,  dated  21st  April  1831,  and  delivered  to  John 
Gailey,  as  contained  in  the  bill  of  exceptions  to  evidence  for  the 
purpose  alleged  in  the  same. 

3.  In  their  general  charge  to  the  jury  in  using  these  words : — 
"  That  the  deed  from  John  Mitcheltree  to  S.  S.  Ewing,  dated 
June  2d  1842,  extended  to  another  hickory  corner,  and  line 
lying  31 J  perches  south  of  the  said  northern  line  of  the  Bethle- 
hem tract.  That  this  hickory  and  the  line  therefrom,  were  well 
known  and  marked  upon  the  ground.  That  the  Vanmetre  line, 
viz.  the  northern  boundary  of  his  tract  was  a  well  known  line 
of  fence  upon  the  ground,  being  at  a  distance  of  18  perches 
south  of  the  hickory  and  line  therefrom,  known  as  the  southern 
boundary  in  the  deed  from  Mitcheltree  to  Ewing,  leaving  between 
them  the  land  in  dispute  for  which  this  ejectment  was  brought.** 

4.  In  their  answer  to  the  7th,  10th,  11th,  and  12th  points. 

5.  They  erred  in  their  general  charge,  as  follows : — 

"If  the  jury  then  are  satisfied,  that  the  northern  boundary  of 
the  Bethlehem  tract  is  the  continuation  of  John  Gailey's  line  to 
the  living  hickory,  32  perches  north  of  the  dead  hickory  at  the 
gate,  that  line  is  the  boundary  of  Dr.  Mitcheltree's  deed  from 
McBurney.  The  case  then  will  turn  on  the  Statute  of  Limita- 
tions. Even  if  his  deed  extended  to  the  line,  west  from  the 
dead  hickory  at  the  gate  called  NeaFs  corner,  as  the  land  in 
dispute  lies  south  of  this  line,  the  case  will  still  turn  on  the 
Statute  of  Limitations.  But  there  is  this  difference — if  the  latter 
or  southerly  line  be  the  true  one,  the  clearing  and  cultivation  on 
the  31J  or  32  perch  part,  as  it  is  called,  between  the  two  hicko- 
ries, was  done  on  Mitcheltree's  own  land,  and  would  not  be  such 
an  actual  occupancy  of  the  part  in  dispute,  as  would  give  title 
under  the  Statute  of  Limitations.  But  if  the  line  from  the 
northerly,  or  live  hickory,  be  the  true  line,  then  the  clearing 
and  cultivation  on  the  32  perch  piece  would  be  on  the  plaintiff's 
tract  called  Bethlehem,  and  if  supported  by  a  definite  boundary 
on  the  south  side  of  the  disputed  part,  might  give  title  under 
the  Statute  of  Limitations. 

"  In  order  to  support  the  defence  under  the  Statute  of  Limi- 
tations, the  jury  must  be  satisfied,  that  for  a  period  of  twenty- 
one  years  before  this  suit  was  brought,  the  defendant,  and  those 
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under  whom  she  claims,  had  an  actual  possession  within  the  boun- 
dary of  the  plaintiif  *8  tract,  by  clearing,  cultivation,  or  enclo- 
sure, and  continued  the  same  in  a  visible,  hostile,  and  notorious 
manner,  peaceably  and  without  interruption,  for  a  full  period  of 
twenty-one  years,  claiming  to  known  and  visible  boundaries  upon 
the  ground,  for  the  whole  period  of  the  same  twenty-one  years. 
The  plaintiff's  land  lay  between  Vanmetre*s  land  and  Gailey*s, 
and  in  order  to  cut  it  in  two,  and  cut  off  the  plaintiff  and  those 
whose  title  he  has  from  that  part  lying  north  of  Vanmetre's 
north-west  corner,  the  defendant  must  satisfy  the  jury  that  this 
gap  was  closed  by  a  known,  visible,  and  fixed  boundary,  either 
by  a  fence  or  a  line  marked  on  the  ground.  Otherwise  the  plain- 
tiff's title  is  not  to  be  strangled  at  this  point  by  an  imaginary 
boundary,  no  matter  what  claim  may  be  made.  It  is  not  the 
claim  of  the  hostile  parties,  but  it  is  this  claim  as  marked  off  or 
defined  by  a  line  or  boundary,  which  cuts  off  the  owner,  and 
excludes  him  from  that  legal  possession  of  his  adjoining  wood- 
land, which  the  law  casts  upon  the  owner  in  possession. 

"An  actual  possession  is  one  that  is  intentional  and  visible. 
The  parties  must  enter  upon  the  land  in  fact,  and  take  an  actual 
occupancy  of  it,  by  clearing,  cultivating,  or  fencing,  a  visible 
portion  of  the  land,  of  such  a  character  as  to  challenge  the 
notice  and  attention  of  the  owner,  and  to  put  him  on  his  guard. 
The  mere  cutting  of  timber,  tapping  trees,  and  making  sugar, 
or  any  other  acts  of  a  fugitive  character,  are  not  in  themselves 
an  actual  possession.  They  are  but  a  succession  of  trespasses, 
and  cannot  alone  give  title,  under  the  Statute  of  Limitations. 
They  only  have  this  effect  when  connected  with  an  actual  pos- 
session, such  as  we  have  described.  Then  these  may  give  effect 
to  the  party's  claim  to  the  woodland  outside  of  his  actual  posses- 
sion, but  contained  within  the  boundary  to  which  he  claims,  but 
not  otherwise :"  and 

6.  In  entering  judgment  on  the  verdict,  which  was  void  for 
uncertainty. 

The  case  was  argued  here  by  L.  L,  McGuffin,  for  plaintiff  in 
error. 

Defendant's  counsel  furnished  no  printed  argument. 

The  opinion  of  the  court  was  delivered,  November  29th  1861, 

Thompson,  J. — In  the  bill  of  exception  tendered  to  the  pre- 
sident of  the  Common  Pleas  by  the  plaintiff  in  error,  to  the 
admission  in  evidence  of  a  certain  paper  purporting  to  be  the 
act  of  Alexander  McBurney,  it  is  stated  ancf  admitted  that  there 
was  a  line  on  the  ground  running  west  from  the  most  southerly 
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of  the  two  hickory  trees,  spoken  of  one  as  the  south-east  comer 
of  the  Nazareth  tract,  and  the  other  as  the  south-east  corner  of 
the  land  conveyed  by  Dr.  Mitcheltree  to  S.  S.  Ewing.  The 
learned  judge  cannot  be  blamed,  therefore,  for  assuming  such  a 
line.  Indeed,  the  whole  testimony  proceeds  upon  this  as  a  fixed 
fact,  and  consequently  there  was  no  error  in  assuming  it  in  the 
charge,  and  this  disposes  of  the  exception  to  the  charge  for  so 
doing. 

But  the  existence  of  this  line  was  the  key  to  the  solution  of 
the  whole  diflSculty  in  the  case.  It  was  the  south  boundary  of 
the  Ewing  purchase,  and  to  land  south  of  it  Ewing  could  only 
acquire  title,  as  the  learned  judge  said,  by  residence  or  clearing 
and  cultivation.  If  he  had  gone  upon  it  and  cleared  a  field,  and 
defined  his  boundaries,  his  occupancy  thus  would  have  drawn  to 
it  the  possession  of  the  woodland  within  the  boundary,  even  as 
against  the  owner  in  the  actual  occupancy  of  other  portions  of 
the  land.  That  was  ruled  by  this  court  in  Ament's  Ex'ors.  v.  Wolf, 
9  Casey  331.  But  there  must  be  a  pedis  possessio  of  the  land. 
This  possession  being  actual,  adverse,  notorious,  hostile,  and  con- 
tinued for  twenty-one  years,  would  give  title  by  the  Statute  of 
Limitations.  Here  this  sort  of  possession  did  not  exist.  It  was 
simply  the  case  of  an  adjoining  owner,  with  actual  boundaries 
and  legal  title,  trespassing  occasionally,  and  but  seldom  at  that, 
until  lately,  on  his  neighbour's  woodland,  by  the  occasional 
cutting  a  stick  of  timber  thereon.  His  occasional  declarations 
that  he  claimed  it  was  of  no  avail,  unaccompanied  by  actual 
occupancy  in  the  manner  stated,  and  as  absolutely  essential  to 
the  acquisition  of  title  by  the  statute.  Under  circumstances 
even  of  this  kind,  an  actual  extension  of  the  line  from  the  Van- 
metre  fence  west  was  an  essential  element  to  the  ouster  of  the 
occupying  owner  of  the  tract.  Without  this,  even  an  occupancy 
by  clearing  and  cultivating  for  twenty-one  years  would  only  have 
availed  to  the  extent  of  the  enclosed  territory.  See  Nepean  r. 
Doe,  2  Smith's  Lead.  Cas.,  5th  ed.,  p.  563,  where  the  law  is  well 
stated.  We  see  no  error  whatever  in  the  law,  as  laid  down  by 
the  learned  judge  in  his  charge. 

The  rejection  of  the  depositions  of  John  Shock  and  Dr.  Irwin 
was  in  accordance  with  the  rules  of  the  court  on  the  subject,  and 
proper,  and  there  was  no  error  in  that. 

We  think  the  plaintiflF  in  error  had  nothing  to  complain  of  in 
the  answers  of  the  court  to  her  eleventh  point.  It  was  affirmed, 
and  it  was  not  said  that  the  action  of  trespass  thereon  was  con- 
clusive in  this  ejectment.  Indeed,  nothing  was  predicated  of  this 
evidence  throughout  the  entire  trial. 

The  error  assigned  to  the  admission  of  the  Alexander  McBur- 
ney  paper  was  cured  by  its  full  and  entire  withdrawal  from  the 
consideration  of  the  jury  in  the  general  charge.  A  paper  such 
as  this  was,  might  undoubtedly  be  so  wholly  withdrawn  as  not  to 
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prejudice  the  party  against  whom  it  was  admitted.  The  rule  on 
this  subject  may  be  found  in  The  Delaware  and  Hudson  Canal 
Company  v.  Harlan,  7  Casey  193. 

The  last  assignment  of  error  is  to  the  entry  of  judgment  on 
the  verdict.  The  objection  is,  that  it  is  uncertain.  But  we  do 
not  esteem  it  so.  The  prcecipe  contains  a  suflScient  description, 
and  when  that  is  the  case,  a  general  finding  for  the  plaintiif,  with 
nominal  damages,  is  referable  thereto.  It  stands  in  lieu  of  a 
narr,,  and  that  and  the  plea  of  "not  guilty"  forms  the  issue 
between  the  parties.  See  12th  section  of  the  Act  of  21st  March 
1806.  A  general  finding  for  the  plaintifi"  is  a  finding  of  the 
issue  for  him.  If  it  is  sufiiciently  descriptive,  therefore,  the 
finding  will  be  good,  and  as  the  judgment  has  reference  to  the 
issue,  it  will  be  sustainable  by  it.  A  careful  examination  satisfies 
us  that  this  case  was  well  tried  below,  and  the 

Judgment  is  affirmed. 


Kater  versus  Steinruck's  Administrator. 

Chattel  Mortgage. — Rights  of  Mortgagee  after  Death  of  Mortgagor. —      lejS  iSff 
Set-off^  when  not  admissible  in  Trover. — Executors  and  Administra- 
tors^  Agents  of  the  Law  rather  than  Successors  of  Decedent. 

1.  Where,  under  a  mortgage  of  chattels,  the  mortgagee  having  the  right  to 
take  possesHion  and  sell  on  default  in  payment,  did,  upon  such  default,  after 
death  of  mortgagor,  take  possession  of  and  sell  the  chattels  mortgaged,  it  was 
Held,  That  an  action  of  trover  would  lie  against  him,  by  the  administrator  of 
the  decedent,  to  recover  the  value  of  the  goods  sold. 

2.  On  the  death  of  a  mortgagor,  his  personal  estate  in  possession  passes 
into  the  custody  of  the  law,  to  be  administered  for  the  benefit  of  all  parties, 
and  the  mortgagee  has  no  right  to  take  it  in  satisfaction  of  his  own  debt, 
whether  sufficient  property  has  been  left  by  the  decedent  to  pay  the  debts,  or 
not. 

3.  The  mortgagee  in  such  case  can  not,  in  the  action  of  trover,  set  off  the 
debt  due  him  by  the  mortgagor  against  the  value  of  the  property  converted ; 
because,  to  allow  the  set-off,  would  be  to  sanction  the  seizure  of  the  property, 
and  would  mix  the  remedies  of  tort  and  debt  in  the  same  action. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case,  in  trover  and  conversion, 
brought  to  November  Term  1858,  in  the  court  below,  by  J. 
Ludwig  Koethen,  administrator  of  Samuel  Steinruck,  deceased, 
against  John  Kater. 

The  case  was  this : — Steinruck  was  indebted  to  Kater,  on  the 
29th  of  April  1858,  in  the  sum  of  $1850,  but  was  at  the  time 
unable  to  pay.  For  the  purpose  of  enabling  Steinruck  to  pay 
this  claim  without  inconvenience,  Kater  took  from  him  sixteen 
or  eighteen  promissory  notes  of  about  $100  each;  the  first  pay- 
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able  two  months  from  date,  the  second  at  three  months,  and  so 
on,  from  month  to  month. 

On  the  next  day  Steinruck  executed  and  delivered  to  Kater  a 
judgment-bond,  conditioned  for  the  payment  of  the  sum  of  $1850, 
in  one  year  from  date,  as  also  the  following  agreement : — 

"Whereas,  Samuel  Steinruck,  of  the  city  of  Pittsburgh,  is 
indebted  to  John  Kater,  of  the  city  of  Philadelphia,  in  the  sum 
of  $1850,  and,  to  secure  the  payment  of  the  same,  has  this  day 
executed  and  delivered  to  said  John  Kater  a  judgment-bond; 
now  for  the  better  securing  of  the  payment  of  said  indebtedness, 

^^  Know  all  men  by  these  presents^  That  I,  Samuel  Steinruck,  for 
and  in  consideration  of  the  payment  to  me  of  the  sum  of  $1, 
the  receipt  whereof  is  hereby  acknowledged,  as  well  as  for  the 
security  of  the  payment  aforesaid,  have  bargained,  sold,  assigned, 
and  set  over  to  the  said  John  Kater,  as  collateral  security  for  the 
payment  of  said  sum  of  $1850,  all  my  right,  title,  and  interest 
of,  in,  and  to  the  lease  I  now  have  and  hold  for  my  business- 
house  on  Wood  street,  in  the  city  of  Pittsburgh ;  all  the  counters, 
gas  fixtures,  furniture ;  all  the  implements  and  articles  of  every 
nature  and  kind,  used  or  to  be  used  in  and  about  the  carrying 
on  the  business  of  an  eating-house ;  with  the  full  and  free  right, 
upon  the  default  hereinafter  named,  to  have,  take,  and  possess 
all  the  produce  and  provisions  of  every  kind  and  nature  then  on 
hand.  And  in  the  event  of  the  failure  of  said  Steinruck  to  pay 
said  debt  upon  the  days  and  times  fixed,  or  that  may  hereafter 
be  fixed  in  certain  promissory  notes  to  be  given  by  said  Steinruck 
to  said  Kater,  on  account  of  said  debt,  then  said  Kater  shall 
immediately,  upon  such  default,  have  the  right  to  take  possession 
of  the  said  lease,  and  the  property  hereinbefore  mentioned,  and 
sell  the  same  to  any  person  or  persons,  at  public  or  private  sale, 
as  he  may  see  fit,  without  further  notice ;  and  after  paying  and 
fully  discharging  all  of  said  debt,  and  charges  attending  the 
collection  of  the  same,  to  pay  back  to  said  Steinruck  the  balance 
remaining. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
day  of  April,  A.  D.  1858. 

S.  Steinruck,  [l.  s.] 

**  Signed,  sealed,  and  delivered  in  presence  of 
A.  G.  Steinruck. 

"  It  is  also  understood  and  agreed  by  the  above-named  Samuel 
Steinruck  and  John  Kater,  that  neither  the  foregoing  instrument, 
nor  the  notes  given  for  the  said  debt  above  mentioned,  shall  in 
anywise  prevent  the  said  Kater,  at  any  time,  issuing  executions 
upon  the  judgment  entered,  or  which  may  be  entered  on  said 
judgment-bond,  for  so  much  of  said  debt  as  may  at  such  time 
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remain  unpaid,  if  said  Kater  should  deem  the  same  necessary 
and  proper. 

*'  Witness  my  hand  and  seal,  this  day  and  year  above  written. 

S.  Steinruck,  [l.  s.] 
"Attest: 
A.  G.  Steinruck." 

Under  this  arrangement  matters  remained  until  one  or  two  of 
the  notes  matured. 

On  the  2l8t  of  August  1858,  Steinruck  died.  One  of  the  notes 
which  was  drawn  at  four  months,  fell  due  August  22d  1858.  On 
receiving  notice  of  its  non-payment,  Kater  took  possession  of  the 
property,  and  sold  it  for  about  ^1600.  After  this  the  plaintiff 
took  out  letters  of  administration  on  the  estate  of  Steinruck,  and 
brought  this  action  against  Kater  as  above  stated. 

Steinruck  had  no  other  property,  and  was  largely  indebted  to 
other  persons  at  the  time  of  his  death. 

On  the  trial  the  court  below  (Hampton,  J.)  instructed  the  jury, 
proformOj  that  the  papers  given  in  evidence  (to  wit,  the  deposi- 
tion of  Aaron  Steinruck,  explaining  the  transaction,  the  bond, 
the  notes,  and  the  agreement  above  mentioned),  did  not  consti- 
tute a  valid  defence  to  the  action ;  that  the  plaintiflf  was  entitled 
to  receive  the  actual  cash  value  of  all  the  movable  property 
belonging  to  his  intestate  at  the  time  of  his  death,  and  which  was 
taken  possession  of  by  the  defendant  after  the  death  of  Stein- 
ruck, with  interest ;  and  that  if  they  believed  the  testimony  of 
the  witnesses  they  should  so  find,  subject  to  the  opinion  of  the 
court  on  the  following  questions,  to  wit : 

1.  Whether  the  agreement  and  notes  and  judgment-bond, 
given  in  evidence  by  the  defendant,  with  the  fact  that  he  took 
possession  of  the  property,  under  these  papers,  after  the  death 
of  Steinruck,  and  before  letters  of  administration  were  taken 
out,  the  validity  of  his  claim  not  being  controverted,  constituted 
a  good  and  valid  defence  or  not  ? 

2.  Whether  the  defendant,  if  he  was  not  entitled  to  take  and 
r^ain  the  property  in  dispute,  under  his  agreement  with  Stein- 
ruck, would  not  be  entitled  to  set  oiF  his  claim  in  this  action  to 
the  amount  of  the  value  of  the  property  in  dispute  ? 

And  if  the  court  should  be  of  opinion  with  the  defendant  on 
either  of  these  questions,  then  judgment  to  be  entered  for  the 
defendant  non  obstante  veredicto,  otherwise  judgment  to  be  entered 
on  the  verdict  in  favour  of  the  plaintiff.  There  was  verdict  accord- 
ingly. 

On  June  6th  1860,  the  prothonotary  was  directed  to  enter 
judgment  for  the  plaintiff  on  the  questions  of  law  reserved,  on 
payment  of  usual  fee. 

The  defendant  thereupon  sued  out  this  writ,  and  assigned  as 


Digitized  by 


Google 


504  SUPREME  COURT  {PitUhirgh 

[Kater  ».  Steinruck's  Administrator.] 

cause  for  reversing  the  judgment,  1.  That  the  court  erred  in  en- 
tering judgment  for  plaintiff  upon  the  points  reserved.  2.  That 
the  court  erred  in  not  allowing  defendant  a  set-off  to  the  amount 
of  his  claim  on  the  judgment  entered. 

E.  H,  Stowe  and  R,  Biddle  Rolerts^  for  the  plaintiff  in  error, 
argued  that,  even  if  the  transaction  was  a  legal  fraud  as  between 
Steinruck  and  Kater,  the  plaintiff  could  not  take  advantage  of 
it  after  his  death,  so  as  to  recover  of  Kater,  without  first  show- 
ing intestate's  estate  to  be  insolvent,  which  had  not  been  done : 
Buehler  v,  Glenninger,  2  Watts  226 ;  Asborn  v.  Moss,  7  Johns. 
161 ;  Stewart  v.  Kearny,  6  Watts  455.  The  agreement  was,  that 
on  failure  to  pay  the  notes  at  the  time  fixed,  Kater  was  to  take 
the  property  and  dispose  of  it.  Excluding  the  days  of  grace, 
Kater's  right  to  do  so  was  perfect  before  Steinruck  died.  Can 
the  fact  that  the  day  of  grace  extending  the  time  of  payment 
one  day  after  his  death,  reduce  Kater's  right  to  a  level  with 
those  of  the  other  creditors  ?  Is  not  the  agreement  a  power  of 
attorney  coupled  with  an  interest  which  death  cannot  revoke  ? 
In  the  case  of  a  pledge,  or  pawn,  the  death  of  the  debtor  or 
pawnee  would  not  have  this  effect.  The  transaction  was  not 
fraudulent  in  law':  See  Edwards  v.  Harben,  2  T.  R.  587 ;  1  Sm. 
Lead.  Cases,  vol.  1,  p.  40. 

2.  If  the  suit  was  rightfully  brought,  the  defendant  was  en- 
titled to  set  off  his  claim :  Saam  v.  Saam,  4  Watts  432 ;  Stock- 
ton V,  Wilson,  3  P.  R.  130;  for  he  was  an  executor  de  son  torty 
if  not  the  rightful  possessor  of  the  goods. 

Thomas  B,  Hamilton^  for  defendant  in  error. — The  estate  was 
insolvent,  as  the  testimony  in  the  case  showed,  though  not  re- 
turned with  the  record. 

As  to  the  fraudulent  character  of  a  sale  without  a  surrender 
to  the  vendee,  no  authority  need  be  cited.  The  agreement  gave 
Kater  no  right  to  the  property  in  dispute,  until  the  note  had  ma- 
tured, which  was  on  the  day  after  Steinruck  died.  Up  to  thut 
it  was  a  chattel  mortgage,  and  worthless:  2  Kent's  Com.  516; 
Stewart  v.  Kearney,  6  Watts  455 ;  Martin  v.  Mathiot,  14  S.  h 
R.  215,  216;  Collins  et  al  v.  Myers,  16  Ohio  547.  See  also  8 
S.  &  R.  275,  and  7  W.  &  S.  219^ 

The  moment  Steinruck  died  in  possession  of  the  property,  its 
status  was  fixed  by  the  intestate  laws  for  the  benefit  of  all  his 
creditors :  McClintock's  Appeal,  5  Casey  368 ;  2  Kent's  Com. 
516 ;  Ryall  v.  Rowles,  1  Vesey  349. 

2.  As  to  Kater's  right  of  set-off,  it  is  not  sustained  by  Saam 
V.  Saam,  4  Watts  433.  He  never  paid  any  of  decedent's  debts, 
nor  did  he  consider  himself  an  executor  de  son  torty  but  as  one 
entitled  to  the  ownership  of  the  goods. 
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The  opinion  of  the  court  was  delivered,  November  29th 
1861,  by 

LowRiE,  C.  J. — The  Roman  law,  and  from  it  the  English  law, 
especially  in  early  times,  regarded  executors  and  administrators 
as  the  successors  to  the  personal  estate  of  their  decedent,  and 
charged  as  such  with  the  payment  of  his  debts.  Our  legislation 
has  tended  more  and  more  to  treat  them  as  the  mere  agents  of 
the  law  for  settling  up  his  estate,  often  his  real  as  well  as  his 
personal  estate,  and  distributing  it  among  his  creditors  and  lega- 
tees, or  next  of  kin.  Now,  this  is  entirely  the  nature  of  their 
office,  as  our  legislation  is  summed  up  in  the  Act  of  1834 ;  and 
for  all  their  acts,  as  such  agents  of  the  law,  they  are  to  account 
in  the  Orphans'  Court.  Even  such  suits  as  may  be  brought 
against  them  in  other  courts  are  subject  to  be  stay-ed  when  they 
seem  likely  to  interfere  with  the  control  of  the  administration 
which  is  given  the  Orphans'  Court.  Even  a  mortgagee  of  the 
land  of  t-he  decedent  may  be  stopped  in  his  process  on  the  mort- 
gage, that  the  administrator  or  executor  may  apply  to  have  the 
sale  made  under  the  direction  of  the  Orphans*  Court. 

Here  we  have  a  mortgage  of  chattels  to  secure  a  debt  which 
gives  the  mortgagee  a  right  to  take  possession  and  sell,  if  there 
should  be  any  default  in  payment.  There  was  no  default  in  the 
mortgagor's  lifetime,  but  one  occurred  immediately  after  his 
death,  and  thereupon  the  mortgagee  took  possession  of  the  pro- 
perty, and  hence  this  suit  in  trover  by  the  administrators.  The 
court  below  was  right  in  sustaining  the  action,  and  in  denying 
to  the  mortgagee  his  claim  to  set  up  his  debt  in  bar  to  the  claim 
for  the  value  of  the  goods. 

By  the  death  of  the  mortgagor  his  personal  estate  in  posses- 
sion passed  into  the  custody  of  the  law  for  administration,  and 
the  mortgagor  had  no  right  to  undertake  to  administer  any  part 
of  it  for  the  satisfaction  of  his  own  debt.  Even  if  there  is 
enough  to  satisfy  all  the  creditors,  he  cannot  decide  that  ques- 
tion, but  must  leave  it  to  the  decision  of  the  Orphans'  Court. 
If  there  is  not  enough,  his  mortgage  without  possession  became 
void  as  to  creditors  by  the  death  of  his  debtor,  for  then  the  law 
took  hold  of  the  estate  for  the  benefit  of  all.  If  there  is  enough, 
he  cannot  suffer  much  by  waiting  the  due  course  of  administra- 
tion. To  allow  him  to  set  off  his  debt  against  this  action,  would 
be  equivalent  to  a  sanction  of  his  seizure  of  the  property,  and 
would  also  be  mixing  up  the  remedies  of  tort  and  debt  in  the 
bame  action. 

Judgment  affirmed. 
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26  8C  ml  Borough  of  Birmingham  versus  Anderson. 

40     506        Town  Plot,  presumption  of  Authenticity  of, — Proceedings  to  perpetuate 
^^  Testimoni/j   what  Notice  required  to  validate, — Deceased  Surveyor^ 

declarations  of  when  evidence, 

1.  Where  a  plan,  corresponding  with  the  description  of  lots  and  streets  in 
ootemporaDeous  and  subsequent  conveyances,  but  without  any  mark  of  autheo- 
ticitj,  was  placed  in  the  recorder's  omce,  and  remained  there  for  fifty  years, 
the  presumption  is  it  was  placed  there  by  the  owner  of  the  property. 

2.  In  proceedings  instituted  by  a  borough  to  perpetuate  testimony  in  rela- 
tion to  its  streets,  highways  or  landings,  notice  by  publication,  in  pursuance 
of  an  order  of  the  court,  is  sufficient  to  entitle  the  testimony  to  be  read  in  any 
judicial  proceeding  relating  to  the  subject-matter  thereof  between  the  borough 
and  any  of  its  inhabitants  or  property-holders. 

3.  The  declarations  of  a  deceased  surveyor  relative  to  lines  run  and  plans 
made  from  actual  survey  in  such  a  case,  are  evidence,  though  not  made  under 
oath. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  by  Elizabeth  Anderson,  against  the  Authori- 
ties of  the  Borough  of  Birmingham,  to  recover  damages  for  the 
appropriation  of  ground  alleged  to  be  hers,  for  the  purposes  of  a 
public  landing.  The  cause  arose  under  the  provisions  of  an  Act 
of  Assembly,  passed  April  19th  1858,  entitled  "An  Act  establish- 
ing a  Public  Wharf  or  Landing  in  the  Borough  of  Birmingham, 
in  the  county  of  Allegheny,**  of  which  the  following  is  an  abstract: 

The  first  section  declares  the  loeas  in  quo  to  be  a  public  land- 
ing, authorizes  the  taking  of  tolls,  &c.,  and  makes  it  the  duty 
of  the  borough  authorities  to  grade  and  improve  the  same,  and 
to  keep  it  in  repair. 

The  second  section  provides  for  the  appointment  of  viewers  to 
assess  damages,  alleged  to  have  been  sustained  by  reason  of  the 
appropriation  of  the  land. 

The  third  section  provides  an  appeal  from  the  report  of  the 
viewers,  which  "  shall  take  grade  with  and  be  proceeded  in,  as 
to  questions  of  title,  damages,  and  general  merits,  and  in  all  other 
respects  whatsoever,  as  original  actions  brought  in  said  court.'* 

Section  fourth  provides  that  security  be  given  for  payment  of 
damages,  &c.,  which  are  to  be  paid  within  one  year  after  they 
shall  be  ascertained  and  adjusted. 

The  borough  of  Birmingham  is  built  on  the  south  bank  of  the 
Monongahela  river,  nearly  opposite  Pittsburgh.  The  plan  of 
the  town  was  laid  out  in  1811,  by  Dr.  Bedford.  He  was  at  that 
time  owner  in  fee  of  75  acres  of  land,  part  of  the  Ormsby  Villa 
Survey.  The  town  is  located  on  the  north-western  corner  of 
this  tract. 

The  original  paper  on  which  Dr.  Bedford's  plan  was  delineated, 
was  not  produced  on  the  trial,  the  same  having  long  since  been 
lost  or  mislaid;  but  a  record  in  the  office  of  the  recorder  of 
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deeds  of  the  county  of  Allegheny  was  produced,  entitled  "A 
plan  of  the  town  of  Birmingham."  This  paper  is  on  page  412  of 
Deed  Book  R,  vol.  17,  and  is  without  date ;  but  was  found  among 
the  records  made  December  14th  1811.  Several  years  since, 
the  plan  was  cut  out  of  vol.  17,  and  transferred  to  "Plan  Book," 
vol.  1,  where  it  is  still  to  be  found.  The  name  of  Dr.  Bedford 
does  not  appear  on  this  plan ;  but  it  was  shown  on  the  trial  that 
it  was  laid  out  on  the  northern  end  of  his  purchase  from  John 
Ormsby;  that  as  early  as  November  16th  1811,  he  commenced 
selling  lots  in  what  he  calls  in  his  deeds,  "  the  general  plan  of 
the  town  of  Birmingham  ;"  and  continued  until  a  short  time  pre- 
vious to  his  death  in  1818,  during  which  time  he  disposed  of  all 
the  lots  in  the  town  (107  in  number),  except  a  few  sold  at  sherifiF's 
sale ;  that  the  lots  sold  by  him,  as  well  as  those  sold  by  the 
sheriff  as  his  property,  in  location,  size,  and  number,  correspond 
with  those  marked  on  this  plan ;  that  there  is  the  same  corres- 
pondence as  to  the  names,  width,  and  courses,  of  the  streets  and 
alleys,  and  as  to  the  public  square  called  "Bedford  Square,"  in 
the  recorded  plan,  and  which  is  now  and  has  always  been  called 
by  that  name ;  and  that  the  whole  town  is  laid  out  on  the  ground 
in  exact  accordance  with  the  recorded  map  or  plan ;  that  the  lot- 
holders  and  corporate  authorities  had  always  recognised  this 
plan.  No  witness  was  produced  who  had  ever  heard  of  the 
existence  of  any  other.  On  the  recorded  map  between  the  outer 
line  of  the  river  lots  and  the  river,  is  delineated  a  space  of  ground 
called  "beach  of  the  river,"  "or  Water  street,"  the  words  "or 
Water  street,"  being  written  in  a  different  handwriting  and  ink 
from  the  body  of  the  paper. 

On  the  28th  of  May  1856,  the  burgess  and  town  council  of  the 
borough  of  Birmingham,  by  virtue  of  powers  vested  in  them  to 
lay  out  and  open  streets,  by  Act  of  Assembly  passed  the  8th  day 
of  April,  A.  D.  1848,  passed  an  ordinance  laying  out  Water 
street,  on  the  beach  of  the  river,  and  fixing  the  width  of  the 
street  at  forty  feet,  and  directing  the  same  to  be  opened.  The 
street  was  opened  in  1856  and  1857,  and  no  damages  were  claimed 
by  any  of  the  lot-holders.  The  part  of  the  beach  lying  between 
Water  street  and  the  river,  was  declared  to  be  a  public  landing 
or  wharf,  by  the  Act  of  19th  April  1858.  On  the  5th  of  June 
1858,  Mrs.  Elizabeth  Anderson  presented  her  petition  to  the 
District  Court,  averring  that  she  had  sustained  damages  by 
reason  of  the  appropriation  of  the  locui  in  quo^  and  viewers  were 
appointed,  who  reported  that  no  damages  were  sustained  by  the 
petitioner.  On  the  29th  of  July  1858,  an  appeal  was  taken  to 
the  District  Court.  The  plaintiff  below  claimed  title  to  a  part 
of  the  beach  of  the  river  thus  appropriated,  and  exhibited  her 
petition  for  damages,  under  the  provisions  of  the  Act  of 
Assembly  above  recited.     To  show  title,  she  gave  in  evidence 
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a  deed  from  Dr.  Bedford  to  Patrick  McKeag,  dated  2d  of 
January  1812,  conveying  "five  certain  lots  or  pieces  of  ground, 
situate  in  the  town  of  jBirmingham,  on  the  south  side  of  the 
Monongahela  river,  in  St.  Clair  township,  Allegheny  county, 
marked  in  the  general  plan  of  said  town,  Nos.  48,  55,  63,  71, 
and  105 ;  said  lots  49,  55,  63,  and  71,  lying  contiguous  to  each 
other,  and  bounded  by  Denman  street.  Virgin  alley,  Grosvenor 
street,  and  the  Monongahela  river."  She  then  proved  that  she 
was  the  sole  surviving  heir  at  law  of  William  McKeag,  devisee 
of  said  Patrick  McKeag  (the  said  William  having  died  intestate, 
and  without  issue),  and  after  some  evidence  on  the  question  of 
damages,  rested.  Defendants  claimed,  first,  that  the  beach  of 
the  river  (including  the  locus  in  quo\  if  Dr.  Bedford  ever  had 
any  title  to  it,  had  been  dedicated  by  him  to  public  use,  to  be 
used  as  a  street ;  and  that  plain tiflf's  ancestor  took  subject  to  the 
public  easement.  Second,  that  the  locus  in  quo  was  not  included 
in  the  Ormsby  Villa  survey,  but  was  within  the  manor  of  Pitts- 
burgh, which  was  surveyed  on  the  27th  day  of  March  1767,  and 
was  the  private  property  of  the  late  Proprietaries  of  Penn- 
sylvania. 

The  ground  appropriated  and  claimed  by  the  plaintiff  below, 
is  a  low,  sand  flat,  between  high  and  low  water  mark,  and  is 
entirely  submerged  by  a  six  feet  stage  of  water. 

On  the  trial  defendant  offered  in  evidence  a  plan  of  the  town 
of  Birmingham,  in  Plan  Book,  vol.  1,  page  4,  taken  from  Deed 
Book,  vol.  17,  page  412,  the  said  plan  being  cut  out  of  said 
Deed  Book,  between  pages  411  and  414,  in  connection  with  the 
testimony  of  John  O'Hern,  taken  in  pursuance  of  a  bill  to  per- 
petuate his  testimony  in  No.  108  March  Term  1847,  of  the  Court 
of  Common  Pleas  of  Allegheny  County,  with  further  evidence 
that  said  plan  has  been  a  recognised  plan  of  the  town  of  Bir- 
mingham for  fifty  years,  for  the  purpose  of  showing  that  the 
locuB  in  quo  was  never  a  part  of  plaintiff"s  property,  and  to  show 
that  the  same  was  dedicated  to  public  use,  and  that  if  plaintiff"  had 
any  right  therein,  it  was  subject  to  the  public  easement. 

The  offer  was  objected  to  by  plaintiff"  for  the  reasons : — 

1.  That  the  proceedings  in  No.  108  March  Term  1847,  were 
ex  parte. 

2.  That  the  plan  is  not  acknowledged. 

3.  That  the  plan  off"ered  is  a  copy,  and  not  the  original. 

4.  That  it  does  not  purport  to  be  Bedford's  plan,  and  is  not 
referred  to  in  his  deeds. 

6.  That  the  plan  appears  to  be  interpolated  in  a  material 
respect,  viz.  "or  Water  street,**  being  in  black  ink. 

6.  That  the  plan  is  inconsistent  with  the  deed  of  Bedford 
under  which  plaintiff  held,  and  did  not  charge  McKeag  with  con- 
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structive  notice  of  dedication,  even  if  in  the  recorder's  office  at 
the  time  of  his  purchase. 

The  objections  were  sustained,  and  the  offer  rejected.  This 
constituted  the  first  assignment  of  error. 

The  plan  was  again  offered  in  connection  with  the  evidence  of 
Nath.  Patterson,  a  surveyor,  who  testified  that  he  had  seen  the 
plan  about  thirty  years  ago  in  the  recorder's  office ;  that  about 
ten  years  before  it  had  been  transferred  to  the  Plan  Book  ;  that 
it  corresponded  with  the  town  as  laid  out  on  the  ground;  that  he 
had  lived  in  Birmingham  for  many  years,  and  was  the  Recording 
Regulator  of  the  town,  and  had  never  heard  of  the  existence  of 
any  other  plan ;  that  the  original  he  had  never  seen,  although 
diligent  search  had  been  made  for  it,  and  the  plan  offered  had 
always  been  the  recognised  plan  of  the  town.  This  offer  was 
made  for  the  purpose  of  showing,  that  the  locus  in  quo  was  a 
street  or  highway  to  be  held  in  connection  with  the  navigable 
stream  known  as  the  Monongahela  river,  dedicated  by  the  owner, 
Dr.  Bedford.  The  plaintiff  objected  to  the  offer,  for  the  reasons 
before  stated.  The  court  sustained  the  objections,  and  rejected 
the  evidence,  which  was  the  subject  of  the  second  bill  of  exceptions. 

The  defendants'  counsel  requested  the  court  to  charge, 

1.  If  the  jury  believe  that  the  ground  appropriated  by  the 
defendants  in  this  case  for  a  wharf,  is  inside  of  the  manor  line 
of  the  manor  of  Pittsburgh,  then  the  patent  to  Ormsby,  and  the 
mesne  conveyances  to  the  ancestor  of  the  plaintiff,  conferred  upon 
her  no  title. 

2.  If  the  court  should  affirm  proposition  No.  1,  then  there 
is  no  evidence  that  the  plaintiff  has  acquired  any  title  to  the 
ground  appropriated  by  the  defendants  by  adverse  possession. 

3.  That  a  title  to  ground  situate  between  high  and  low  water 
mark  on  a  navigable  river,  not  included  in  the  survey  and  patent 
of  a  contiguous  riparian  owner,  and  not  owned  by  the  Common- 
wealth, but  by  private  individuals,  cannot  be  acquired  by  adverse 
possession  under  the  Statute  of  Limitations. 

4.  If  the  jury  believe  that  the  ground  appropriated  is  situate 
in  the  manor  of  Pittsburgh,  and  has  been  made  by  accretions 
since  the  survey  of  the  manor,  the  plaintiff  has  no  title  to  the 
ground  so  made. 

Plaintiff's  counsel  submitted  the  following  points : — 

1.  That  the  defendants  have  shown  no  outstanding  title  to  the 
landing  in  question  in  the  original  proprietaries  of  the  manor  of 
Pittsburgh,  or  their  heirs. 

2.  That  as  against  the  said  proprietaries,  the  plaintiff  has 
shown  title  under  the  Statute  of  Limitations. 

8.  If  the  jury  believe  from  the  evidence  that  neither  the 
original  proprietaries  of  the  manor  of  Pittsburgh,  nor  their 
heirs,  have  ever  asserted  title  to  the  said  landing,  or  questioned 
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the  title  of  the  plaintiff,  or  those  under  whom  she  claims,  and 
that  no  claim  in  their  behalf  for  damages  under  the  Act  of  19th 
of  April  1858,  has  been  made ;  that  at  the  date  of  said  act,  the 
plaintiff  was  in  peaceable  possession  of  said  landing,  enjoying 
the  rents,  issues,  and  profits  thereof,  and  holding  the  same 
under  the  patent  of  the  Commonwealth  therefor  of  16th  April 
1813 :  the  borough  of  Birmingham  cannot  set  up  the  alleged 
outstanding  title  of  the*  said  proprietaries,  to  defeat  the  plaintiff's 
claim  for  damages. 

To  which  several  propositions,  the  court  (Williams,  J.) 
answered  as  follows : — 

*'  The  first  point  of  plaintiff  is  affirmed.  It  is  shown  by  the 
certified  copy  of  the  survey  of  the  manor  of  Pittsburgh,  given 
in  evidence  by  the  defendants,  and  by  the  testimony  of  Nathaniel 
Patterson,  that  at  the  date  of  the  said  survey,  the  closing  line 
of  said  survey,  viz.,  '  from  a  marked  red  oak  on  the  north  side 
of  the  Monongahela  river,  thence  across  said  river  south  seventy- 
eight  degrees  west,  three  hundred  and  eight  perches,  to  the  place 
of  beginning,'  was  wholly  within  the  Monongahela  river,  and 
that  it  did  not  touch  the  bank  in  front  of  plaintiff's  property, 
or  any  portion  of  the  tract  called  *Ormsby  Villa,*  embraced  in 
the  survey  and  patent  given  in  evidence  by  the  plaintiff,  and 
under  which  she  claims  title.  If  the  bank  of  the  river  of  the 
'  Ormsby  Villa'  tract  has  changed  by  gradual  accretion,  so  that 
the  bank  now  extends  further  into  the  Monongahela  river,  and 
encroaches  upon  the  manor  line  as  described  in  the  original  sur- 
vey, the  patentee  and  those  claiming  by  purchase  under  and 
through  him,  would  aquire  title  to  all  the  land  down  to  the  line 
of  the  river,  wherever  that  may  be,  and  the  defendants  cannot 
set  up  the  defence  that  the  bank  of  the  river  in  front  of  plaintiff's 
property  has  been  so  changed  by  accretion  as  to  be  within  what 
was  originally  the  manor  line. 

**  It  is  not  necessary  to  consider  the  other  points  submitted  by 
the  plaintiff,  as  the  answer  given  to  the  first  disposes  of  the  whole 
question.  The  court  declines  to  charge  as  requested  on  any  of 
the  points  submitted  by  defendants*  counsel,  for  the  reasons 
suggested  in  the  answer  to  the  plaintiff's  first  point." 

Under  these  instructions,  there  was  a  verdict  and  judgment 
for  plaintiff,  whereupon  the  defendant  sued  out  this  writ,  and 
assigned  for  error  the  instruction  of  the  court  below  in  answer 
to  the  plaintiff's  first  point,  and  the  refusal  to  charge  as  requested 
by  the  defendant. 

R,  B.  Carnahanj  for  plaintiffs  in  error. 

Marcus  W.  Acheson^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
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Read,  J. — Dr.  Nathaniel  Bedford,  being  the  owner  in  fee 
simple  of  seventy-five  acres  of  the  Ormsby  villa  survey,  on  the 
south  bank  of  the  Monongah^la  river,  opposite  Pittsburgh,  laid 
out  the  town  of  Birmingham  in  the  year  1811,  which  covered  the 
whole  of  the  northern  end  of  this  tract.  He  of  course  made  a 
plan  of  his  town,  by  which  his  lots  were  to  be  sold — and  a  copy 
of  it,  entitled  a  plan  of  the  town  of  Birmingham,  was  placed  on 
record  in  December  1811,  in  Deed  Book  R,  vol.  17,  page  412, 
but  by  whom  does  not  appear,  and  it  was  cut  out  by  Mr.  Nixon, 
the  recorder,  in  1851  or  1852,  and  put  in  the  Plan  Book,  vol.  1, 
page  4. 

The  description  in  the  deed  from  John  Ormsby  to  Dr.  Bedford 
for  this  tract,  which  was  dated  1st  of  December  1804,  and  re- 
corded in  recorder's  office  of  Allegheny  county,  in  Deed  Book, 
vol.  M,  p.  365,  was  as  follows: — "Beginning  at  a  black  oak 
stump  on  the  bank  of  the  river,  and  on  the  manor  line,  and 
running  thence  alone  the  same  line  south  three  degrees  east,  200 
perches,  to  a  red  oak,  thence  by  land  of  Oliver  Ormsby,  north 
eighty-seven  degrees  east,  62  perches,  to  a  post,  thence  by  re- 
maining part  of  same  tract,  north  three  degrees  west,  211  perches, 
to  a  post  on  the  bank  of  the  river,  and  thence  down  the  same, 
south  seventy-seven  degrees  west,  63  perches,  to  the  place  of 
beginning."  Whoever  drew  the  plan  on  record  must  have  had 
this  deed  in  his  possession,  and  if  so,  it  must  have  come  from 
Dr.  Bedford,  whose  title  paper  it  was,  or  we  must  resort  to  the 
improbable  supposition,  that  the  framer  of  the  plan  got  a  copy 
from  the  record  without  the  knowledge  of  the  Doctor,  and  forged 
the  original  of  this  paper. 

The  plan  furnishes  internal  evidence  of  this.  The  line  on  the 
bank  of  the  river,  in  the  deed  is  seventy-seven  degrees  west,  63 
perches ;  in  the  plan  seventj^-seven  and  a  half  degrees  west,  63 
perches;  the  southern  line  in  the  deed  is  north  eighty-seven 
degrees  east,  62  perches,  to  a  post,  whilst  the  parallel  line  on 
the  plan  is  identical  as  to  course  and  distance.  The  whole 
southern  line  is  therefore  1023  feet.  In  the  deed  of  Dr.  Bed- 
ford to  Wilkinson,  of  16th  of  November  1811,  it  is  described  as 
"  a  lot  in  the  town  of  Birmingham,  on  south  side  of  Mononga- 
hela  river,  and  marked  in  the  general  plan  of  said  town  No.  12, 
bounded  by  Ormsby  street,  by  Virgin  alley,  and  lots  3  and  13, 
containing  in  breadth  on  Virgin  alley  60  feet,  and  in  length  on 
Ormsby  street  95  feet."  This  is  on  the  plan  exactly  as  described 
here. 

In  the  deed  to  Thomas  Griffin,  April  5th  1813,  "  Two  certain 
contiguous  lots  marked  in  the  plan  of  said  town,*'  (Birmingham) 
"Nos.  19  and  27,  120  feet  in  breadth,  and  in  length  or  depth 
from  Virgin  alley  to  the  beach  of  the  Monongahela  river,  bounded 
by  Ormsby  street,  Virgin  alley,  by  lot  No.  35,  and  by  the  beach 
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of  the  Monongahela  river.*'  These  lots  are  in  the  plan  as  de- 
scribed here,  and  this  conveyance  recognises  the  beach  of  the 
river  as  laid  down  on  it. 

The  deed  to  Rebecca  Stephen^,  dated  5th  April  1815,  is  for 
No.  10  in  plan  of  said  town — "  bounded  by  Orpisby  street,  by 
the  beach  of  the  Monongahela  river,  and  by  lots  Nos.  1  and  11, 
containing  in  breadth  60  feet,  and  in  length  or  depth  from  lot 
No.  1  (should  be  11)  to  the  beach  of  the  Monongahela  river," 
corresponding  exactly  with  the  plan.  And  in  the  deed  of  Dr. 
Bedford  to  William  Allison,  dated  23d  January  1817,  for  lot  No. 
43,  he  describes  it  as  "extending  to  Water  street,  or  the  Monon- 
gahela river,  bounded  by  Water  street  or  said  river'* — showing 
the  use  of  the  designation  of  Water  street  found  on  the  plan  as 
early  as  that  period,  by  the  founder  of  the  town,  which  he  him- 
self had  planned  and  laid  out. 

We  have,  therefore,  the  breadth  of  the  town  on  the  plan,  and 
by  the  other  evidence  we  find  some  of  the  lots  are  certainly  60 
feet  in  width,  and  by  looking  at  the  plan,  we  perceive  that  all 
the  lines  of  the  streets  and  lots  are  parallel  from  south  to  north, 
and  that  there  are  of  course  fourteen  lots  of  60  feet  each  from 
east  to  west,  equal  to  840  feet,  and  three  streets  of  60  feet  each 
in  width,  or  180  feet,  making  together  one  thousand  and  twenty- 
three  feet,  being  only  three  feet  more  than  the  62  perches,  a 
small  variation  in  so  large  a  plot,  at  so  early  a  day,  and  in  so 
rough  a  region  as  it  then  was. 

In  the  Act  of  Assembly  of  the  19th  April  1858,  under  which 
this  controversy  arose,  the  distance  from  Ormsby  street  east- 
wardly,  to  the  eastern  line  of  the  town  of  Birmingham,  is  stated 
to  be  one  hundred  and  twenty-one  feet,  the  actual  width  of  lots 
Nos.  1  and  10 — which  on  the  plan  are  60  feet  lots,  and  are,  there- 
fore, one  hundred  and  twenty  feet  on  their  southern  line. 

We  have,  therefore,  on  the  plan  itself  more  than  is  to  be  found 
on  Holmes*  map  or  plan  of  the  city  of  Philadelphia,  for  that  has 
no  names  of  streets,  or  courses,  or  distances,  except  by  a  rough 
scale  of  528  feet,  and  a  delineation  of  the  points  of  the  compass 
at  the  top.  The  first  purchasers  have  their  lots  designated  only 
by  numbers,  and  the  bank  on  the  Delaware  is  left  open  east  of 
the  front  street,  which  it  is  known  was  intended  as  a  top-common 
from  end  to  end,  and  yet  this  plan  is  the  foundation  of  a  great 
and  populous  city,  and  has  always  been  received  in  evidence  as 
well  as  the  list  of  first  purchasers,  which  contains  only  the  name 
of  each  purchaser,  and  the  number  of  his  lot. 

The  present  plan  contains  what  we  have  already  mentioned, 
and  also  the  names  of  the  streets,  and  of  the  square,  all  of  which 
remain  to  the  present  day — Bedford  Square  having  a  market- 
house  erected  on  it — and  the  plan  corresponds  with  the  lines  on 
the  ground,  and  the  borough  is  connected  with  Pittsburgh  by  the 
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Birmingham  Bridge,  built  at  the  foot  of  one  of  the  streets  de- 
signated on  the  plan. 

It  is  clear  from  the  evidence  in  this  cause  that  the  original  of 
this  plan  is  lost,  and  cannot  be  found — and  that  if  this  paper  is 
not  evidence,  the  holders  of  all  the  lots  in  this  town  plot  are 
without  any  means  of  identifying  their  lots  or  their  streets, 
because  their  deeds  all  refer  to  some  general  plan  existing  in 
1811  when  this  paper  was  recorded.  The  plan  is  a  title  paper 
of  the  borough,  and  of  every  lot-holder,  and  the  municipal  autho- 
rities took  the  only  course  they  could  devise  to  establish  its 
authenticity,  by  perpetuating  the  testimony  of  the  person  who 
drew  the  plan,  and  who  is  now  dead.  Fifty  years  have  elapsed, 
and  where  is  another  living  witness  to  be  found  ? 

The  present  suit  arose  under  a  claim  for  damages  by  the  de- 
fendant in  error,  under  the  Act  establishing  a  Public  Wharf  or 
landing  in  the  borough  of  Birmingham,  in  the  county  of  Alle- 
gheny, passed  April  19th  1858,  upon  the  ground  that  her  four 
lots  extended  to  the  low  water  mark  of  the  river.  The  plaintiff 
below  claimed  under  a  deed  from  Dr.  Bedford  to  Patrick  McKeag, 
dated  2d  January  1812,  after  the  recording  of  the  plan  for  ''five 
certain  lots  or  pieces  of  ground,  situate  in  the  town  on  the  south 
side  of  the  Monongahela  river,  in  St.  Clair  township,  Allegheny 
county,  marked  in  the  general  plan  of  said  town  Nos.  48,  65,  63, 
71,  and  105;  said  lots  49,  55,  63,  and  71,  lying  contiguous  to 
each  other,  and  bounded  by  Denman  street,  Virgin  alley,  Grosve- 
nor  street,  and  the  Monongahela  river." 

Now  this  whole  conveyance  depends  upon  the  general  plan. 
How  are  you  to  tell  where  Denman  street.  Virgin  alley,  and 
Grosvenor  street  are,  their  width  and  location,  or  whether  it  was 
No.  48  or  49,  or  where  No.  105  was,  except  for  the  plan  which 
is  the  very  foundation  of  the  plaintiff's  title,  and  which  must 
have  been  seen  by  the  grantee  before  his  deed  was  executed  ? 
No.  48  is  on  Denman  and  Carson  streets,  at  the  south  end  of  the 
town,  and  No.  105  is  on  Bingham  street,  and  could  not  be  iden- 
tified at  all  except  for  the  plan.  The  plan  is,  therefore,  an 
essential  muniment  of  the  title  of  the  defendant  in  error,  and 
she  could  not  proceed  a  step  without  it. 

Under  these  circumstances  the  defendants  below  offered  this 
plan  in  evidence,  in  connection  with  the  testimony  of  John 
O'Hern,  taken  in  pursuance  of  a  bill  to  perpetuate  his  testimony 
in  No.  108  March  Term  1847,  in  the  Court  of  Common  Pleas, 
with  further  evidence  that  this  had  been  a  recognised  plan  of  the 
town  of  Birmingham  for  fifty  years.  If  O'Hern's  testimony  was 
admitted,  it  proved  the  plan  to  be  a  copy,  and  of  course  the  plan 
must  have  been  admitted  also,  as  the  original  was  lost  or  mislaid. 
The  court  rejected  both,  after  examining  further  testimony ;  the 
record  of  the  plan  was  offered  again,  and  it  was  again  rejected. 

4  WR.-33 
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It  is  clear  that  there  was  a  plan  iriade  by  direction  of  Dr. 
Bedford,  upon  which  the  whole  title  of  his  intended  town  was  to 
depend,  for  he  sold  by  its  numbers,  and  his  vendees,  particularly 
Mr.  McKeag,  purchased  by  them.  All,  therefore,  had  notice, 
and  must  have  seen  his  plan  somewhere.  No  doubt  some  one 
said.  Doctor,  put  this  plan  on  record ;  it  is  a  necessary  part  of 
our  title.  We  have  seen  already  that  this  copy,  in  the  first  place, 
corresponds  with  the  survey  on  the  ground,  and  that  it  is  accu- 
rate ;  and  as  it  is  conceded  there  was  a  plan,  where  could  it  come 
from  except  from  Dr.  Bedford,  and  could  it  or  its  original  have 
been  made  by  any  one  who  had  not  the  possession  of  his  title- 
deed  from  Ormsby  ? 

The  natural  presumption,  therefore,  is,  that  it  was  placed. on 
record  by  Dr.  Bedford,  and  if  so  it  was  competent  evidence,  and 
should  have  been  admitted  by  the  court.  This  plan  is  fifty  years 
old,  made  and  put  on  record  in  the  year  the  town  was  laid  out, 
and  is  clearly,  with  the  work  on  the  ground,  the  work  of  a  sur- 
veyor who  understood  his  business. 

In  connection  with  this  plan  was  offered  the  testimony  of  John 
O'Hern,  taken  on  the  1st  of  April  1847,  on  a  bill  to  perpetuate 
testimony  on  the  part  of  the  borough  of  Birmingham,  in  the 
Court  of  Common  Pleas  of  Allegheny  county,  with  further  evi- 
dence that  this  had  been  a  recognised  plan  of  the  town  of  Bir- 
mingham for  fifty  years. 

The  witness  was  a  surveyor,  and  is  now  dead,  and  every  owner 
of  property  was  interested  in  establishing  what  turned  out,  after 
the  strictest  search  for  many  years  past,  to  be  the  only  paper 
which  can  be  found  purporting  either  to  be  the  original  plan  or 
a  copy  of  it.  When,  therefore,  the  bill  was  filed  by  the  borough, 
there  was  no  individual  whose  interest  it  was  to  oppose  the  action 
of  the  municipal  authorities,  for  it  was  an  essential  muniment  of 
title  of  every  lotholder  and  citizen  of  the  borough,  and,  there- 
fore, there  was  no  person  against  whom  the  bill  could  be  brought 
unless  they  had  made  defendants  the  whole  population  of  the 
town,  who  were  no  doubt  in  favour  of  their  action.  If  any  one 
had  been  selected  but  Mrs.  Anderson,  according  to  the  present 
argument,  it  would  not  have  been  evidence  against  her.  Suppose 
that  this  plan  had  been  that  of  a  y  opulous  city  of  100,000  or 
600,000  souls,  against  whom  should  such  a  bill  be  brought?  for 
certainly  if  there  is  but  one  living  witness  who  can  prove  its 
plan,  there  must  be  some  mode  of  perpetuating  his  testimony. 
A  city  cannot  be  remediless,  simply  because  it  is  so  large  that  it 
is  impossible  to  make  all  its  inhabitants  defendants,  and  there- 
fore you  must  resort  to  the  only  practicable  method  adopted  in 
this  case. 

But  the  declarations  of  a  deceased  surveyor,  in  relation  to  lines 
run  and  plans  made  from  actual  survey,  are  clearly  evidence  in 
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an  instance  like  the  present,  which  concerns  a  matter  of  general 
if  not  public  interest.  It  is  of  no  consequence  whether  such 
declarations  were  under  oath  or  not,  on  a  bill  to  perpetuate 
testimony,  or  on  the  trial  of  a  cause  between  other  parties.  It 
is  within  a  well  known  and  well  defined  exception  to  hearsay 
testimony. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Graham  and  Mellor  verms  McCreary* 

TrespasBfor  levying  and  selling  Personal  Property, —  Vendor  of,  when  a 
competent  Witness  for  Plaintiff, — Fraudulent  SaleSy  when  a  question 
of  fact  for  the  Jury. — Errors  assigned  not  regarded  unless  Bill  of 
Exception  he  signed. 

1.  In  an  action  of  trespass  against  a  sheriff  for  seizing  and  selling  plaintiff's 
piano  under  judgment  and  execution  against  her  son,  from  whom  she  pur- 
chased it,  the  vendor  is  a  competent  witness  on  the  part  of  the  plaintiff;  for 
both  plaintiff  and  defendant  claim  title  through  him,  and  the  sale  to  the 
mother,  whether  fraudulent  or  not,  implied  no  guarantee  of  title. 

2.  A  son  sold  a  piano  to  his  mother,  and  immediately  moved  to  another 
place,  intending  to  remain,  leaving  the  piano  in  her  exclusive  possession  ;  not 
succeeding  in  business,  he  returned  in  a  few  weeks,  when  his  mother  again 
lived  with  him,  the  piano  remaining  in  the  house,  occasionally  used  by  his  wife. 
On  execution  against  the  son,  it  was  sold  by  the  sheriff,  and  in  an  action  of  tres- 
pass therefor,  it  was  Heldy  That  as  there  was  a  delivery  and  transfer  of  posses- 
sion, which  was  retained  for  several  weeks,  the  transaction  was  not  fraudulent 
in  law,  and  that  if  the  sale  was  collusive,  it  was  for  the  jury  to  determine  it, 
as  a  fraud  in  fact. 

3.  The  proceeds  of  the  execution  having  been  distributed  by  the  auditor, 
in  part  to  the  payment  of  rent  for  the  house  wherein  defendant  and  his 
mother  lived,  the  auditor's  report  was  offered,  in  mitigation  of  damages,  but 
the  court  below  rejected  the  offer,  and  defendant  did  not  except.  This  rejec- 
tion being  assigned  for  error,  it  was  Hddt  1.  That  the  assignment  could  not 
be  regarded,  for  no  bill  of  exception  to  the  rejection  had  been  sealed  by  the 
court  below.  2.  That  the  report  was  not  evidence  as  offered,  nor  could  proof 
of  the  amount  paid  out  of  tlie  proceeds,  for  rent,  be  admitted  in  evidence,  to 
abate  damages,  in  the  action  of  trespass. 

Error  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  action  of  trespass  brought  to  March  Term  1860, 
by  Margery  McCreary  against  James  L.  Graham,  sheriff  of 
Allegheny  county,  and  John  H.  Mellor,  for  selling,  under  a^.  /a., 
at  the  suit  of  said  Mellor,  a  piano,  as  the  property  of  Dr.  William 
G.  McCreary. 

In  1865  Dr.  McCreary  purchased  the  piano  in  question  from 
Mellor,  and  took  it  to  New  Brighton,  Beaver  county,  where  he 
was  engaged  in  teaching  a  female  seminary,  residing  with  his 
family  in  the  house,  which  had  been  rented  and  furnished  by  his 
mother.     From  his  mother  he  borrowed,  while  there,  about  $600 
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for  the  purpose  of  furnishing  and  carrying  on  the  seminary.  In 
February  1857,  he  abandoned  the  seminary,  sold  to  his  mother, 
in  satisfaction  of  her  claim,  this  piano,  with  some  other  articles 
of  household  furniture,  and  removed  with  his  wife  to  Canons- 
burg,  where  he  commenced  business  as  a  dentist.  Mrs.  McCreary, 
the  plaintiff,  moved  to  Sewickly,  taking  with  her  the  goods  she 
had  there  purchased  from  her  son,  where  she  remained  until  June 
1858.  In  July  1857,  Dr.  McCreary  and  wife  removed  to  Sewick- 
ly, where  they  lived  with  his  mother  until  June  1858,  when 
they  all  removed  to  Pittsburgh,  and  were  living  in  a  house  rented 
by  him  at  the  time  the  levy  and  sale  complained  of  were  made. 

In  1859  Mellor  obtained  judgment  against  Dr.  McCreary  for 
the  price  of  the  piano,  and  instructed  the  sheriff  to  take  it  in 
execution,  together  with  a  side-table,  a  bedstead,  some  chairs, 
and  other  articles  of  household  furniture. 

On  the  day  succeeding  the  levy.  Dr.  McCreary  gave  notice  to 
the  sheriff  that  he  claimed  the  benefit  of  the  three  hundred  dollar 
law,  and  also  served  a  notice  on  the  sheriff,  signed  by  his  mother, 
in  which  she  claimed  to  be  the  owner  of  the  piano,  and  certain 
other  articles  of  furniture  included  in  the  levy.  The  plaintiff  there- 
upon instructed  the  sheriff  to  relinquish  all  except  the  piano,  which 
was  subsequently  sold  for  J170.  This  money  was  brought  into 
court,  and  an  auditor  appointed  to  distribute  it,  which  was  done 
by  giving  to  the  landlord  $121  for  rent  in  arrear,  and  ?9.96  to 
Mellor  on  account,  the  balance  being  absorbed  by  the  costs. 

This  suit  was  then  brought  as  above  stated.  On  the  trial  the 
plaintiff,  after  giving  in  evidence  the  levy  and  sale  of  the  pro- 
perty by  the  defendants,  called  Dr.  McCreary  to  prove  that  befoie 
the  levy  he  had  sold  the  property  to  his  mother ;  to  which  offier 
defendants  objected : 

1.  That  as  vendor  he  was  the  guarantor  of  the  title,  and  was 
interested  in  the  result  of  the  cause ;  and 

2.  That  as  the  property  was  found  in  his  possession,  and  sold 
by  the  sheriff  to  pay  his  debt,  he  could  not  be  a  witness  to  explain 
away  the  fact  of  his  possession,  and  prove  that  prior  to  the  levy 
he  had  sold  and  delivered  the  property  to  the  plaintiff. 

The  court  (Mellon,  P.  J.)  overruled  the  objections,  and  ad- 
mitted the  witness,  who  testified  to  the  facts  above  stated. 

The  defendants  then  offered  in  evidence  the  auditor's  report 
distributing  the  proceeds  of  sale,  which  was  rejected  by  the  court 
below. 

Defendant's  counsel  requested  the  court  to  instruct  the  jury : 

1.  That  to  make  the  sale  or  transfer  by  W.  G.  McCreary  to 
his  mother  in  February  1857  a  valid  sale,  it  must  have  been  for 
a  valuable  consideration,  in  good  faith  and  not  for  the  purpose 
of  protecting  the  property  from  his  creditors,  and  must  have  been 
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accompanied  by  an  actual  delivery,  and  followed  by  a  continued 
possession,  distinct  and  exclusive,  in  the  mother. 

2.  That  if  W.  G.  McCreary,  with  the  knowledge  and  consent 
of  the  plaintiff,  had  the  use  and  visible  possession  of  the  piano 
from  May  1857  to  the  time  of  the  levy,  the  transfer  to  his  mother, 
in  February  1857,  would  be  regarded  as  a  fraud  in  law  as  to  W. 
G.  McCreary's  creditors,  and  plaintiflF  could  not  recover. 

The  court  charged  the  jury  as  follows : — 

"  The  transfer  to  the  plaintiff's  mother  must  have  been  made  in 
actual  good  faith,  for  a  valuable  consideration,  either  present  or 
past,  and  not  collusive  to  cover  up  the  property  from  McCreary's 
creditors.  This  possession  by  McCreary's  mother  must  be  in 
pursuance  of  the  sale  or  transfer  aforesaid,  and  exclusive  and 
distinct,  and  so  continued.  But  if  it  were  so  in  the  first  place, 
and  McCreary  did  not  accompany  the  goods  to  his  mother,  but 
went  with  his  family  to  Canonsburg,  there  intending  to  reside, 
and  remained  a  few  weeks,  but  afterwards  returned  with  his 
family  to  his  mother's,  this  would  not  vitiate  the  transfer  origin- 
ally made  to  his  mother  (the  plaintiff),  if  she  still  continued  to 
have  and  retain  exclusive  possession  and  control  of  the  goods. 
And  this  exclusive  control  and  possession,  if  otherwise  right  and 
fair,  might  exist  consistently  with  the  occasional  use  afterwards, 
by  plaintiff's  wife,  of  the  piano." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaintiff  for  $180 ;  whereupon  the  defendants  sued  out  this  writ, 
and  assigned  for  error  the  admission  of  Dr.  McCreary  as  a  wit- 
ness, the  refusal  of  the  court  to  affirm  the  points  above  mentioned, 
and  the  rejection  of  the  auditor's  report. 

J,  W.  F.  White,  for  plaintiff  in  error,  argued : — I.  That  Dr. 
McCreary  was  not  a  competent  witness  for  the  plaintiff. 

1.  Because  he  was  her  vendor,  and  had  impliedly  warranted 
to  her  a  good  title,  citing  in  support  of  this  proposition,  1  Gr. 
Ev.  §§  897,  398 ;  2  Phil.  Ev.  894 ;  Search's  Appeal,  1  Harris 
11;  Freeman  v.  Caldwell,  10  Watts  9.  That  although  both 
parties  claimed  under  him,  his  interest  was  not  balanced,  because 
he  was  liable  to  one  of  them,  and  not  to  the  other.  Miller  t;. 
Fitch,  7  W.  &  S.  366,  relied  on  by  defendant  in  error,  is  not 
fully  reported,  and  conflicts  with  the  above  authorities ;  but  even 
that  case  does  not  decide  that  a  vendor  is  competent  to  prove 
delivery.  Dr.  McCreary  was  the  sole  witness  in  the  case.  As 
vendor,  the  law  imposed  on  him  a  certain  liability,  which  prtmd 
facie  excluded  him  as  a  witness.  He  could  not,  by  his  own 
testimony,  relieve  himself.  See  also  Moore  v.  McKee,  5  Smedes 
&  Marsh.  238 ;  Hale  v.  Smith,  2  Greenl.  416 ;  Freeman  t».  Lewis, 
6  Iredell  91 ;  Cadbury  v.  Nolen,  5  Barr  320 ;  Faunce  r.  Lesley,  6 
Barr  121;  Keymborg  &  Co,  v.  Burbridge  &  Co.,  1  Jones  635; 
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Forsyth  v.  Palmer,  2  Harris  96 ;  Shill  v.  Haywood  k  Snyder, 
4  Harris  523 ;  Helfrich  v.  Stem,  5  Harris  152. 

2.  The  piano  was  found  in  his  possession,  and  he  was  incom- 
petent to  explain  away  the  fact  of  possession.  Although  his 
mother  was  with  him,  it  was  in  a  house  rented  and  occupied  by 
him.  This  possession  was  primd  facie  evidence  of  ownership, 
which  he  could  not  destroy  by  his  testimony.  Suppose  the  legal 
title  and  legal  possession  were  in  the  plaintiff,  by  permitting  it 
to  be  sold  for  his  debt  was  not  Dr.  McCreary  liable  for  its  value 
to  the  real  owner  ? 

II.,  III.  Although  the  court  appeared  to  affirm  the  first  point, 
they  omitted  to  charge  as  therein  requested,  that  the  possession 
of  the  plaintiff  should  be  distinct,  exclusive,  and  continued. 
The  second  point  should  have  been  affirmed. 

IV.  The  jury  should  have  deducted  the  amount  of  the  rent 
from  the  value  of  the  piano  in  assessing  the  damages,  for  the 
landlord's  claim  of  9121  was  a  lien  on  it  for  which  the  piano 
might  have  been  taken  by  him.  Mellor  did  not  injure  Mrs. 
McCreary  to  the  whole  value  of  the  piano. 

ThomaB  Ewing^  for  defendant  in  error. — 1.  At  the  time  Dr. 
McCreary  was  called,  evidence  had  been  offered  which  precluded 
the  defendants  from  disputing  the  previous  good  title  of  the  wit- 
ness. Their  whole  case  asserted  a  perfect  title  in  him.  That 
point  was  not  in  dispute. 

The  vital  mistake  underlying  the  argument  of  the  counsel  of 
plaintiff  in  error  is  in  supposing  that  a  vendor  warrants  the  ven- 
dee's title  for  ever  J  instead  of  his  own  at  the  time  of  the  sale. 

All  the  Doctor  warranted  when  he  sold  the  piano  to  his  mother 
was,  that  his  title  was  good  at  the  time,  and  this  was  not  dis- 
puted, nor  was  he  called  to  prove  it,  but  to  prove  matters  con- 
nected with  it,  which  occurred  afterwards.  Miller  v.  Fitch,  7 
W.  &  S.  366,  is  full,  clear,  and  conclusive  on  this  point,  and  the 
cases  cited  for  plaintiff  in  error  are  really  not  in  conflict  with  it. 

2.  As  to  the  possession  of  the  piano,  Mrs.  McCreary  had  it 
exclusively  from  February  to  June  or  July,  beyond  a  doubt,  in 
a  different  county,  and  thirty  miles  distant  from  Dr.  McCreary 
and  wife.  The  fact  that  they  afterwards  lived  in  the  same  house 
did  not  destroy  this :  Brady  v.  Haines,  6  Harris  118. 

The  charge  is  sustained  by  the  severest  rulings  of  this  court, 
in  Babb  v.  Clemson,  10  S.  &  R.  519,  and  Young  v.  McClure,  2  W. 
&  S.  147. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Thompson,  J. — If  the  contest  in  this  case  had  turned  on  the 
question  of  title  in  the  witness  when  he  sold  the  piano,  the  objec- 
tion to  his  competency  would  have  been  quite  another  thing,  and 
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might  have  been  successful :  Greenl.  Ev.,  vol.  1,  §§  397-98 ;  2 
Phillips  894  ;  1  Harris  111.  But  this  was  not  the  point  in  con 
test.  Both  parties  claimed  through  him,  and  thus  affirmed  his 
title.  He  was  not  called,  therefore,  to  support  his  title  ;  but  to 
prove  a  sale  of  the  property,  a  fact  necessary  to  the  plaintiff, 
and  which  the  defendants  denied.  They  did  not  rely  on  the 
absence  of  title  in  the  witness,  but  only  that  his  transfer  to  the 
plaintiff  was  fraudulent  either  in  law  or  fact.  If  it  were  either, 
the  sale  surely  did  not  imply  a  guarantee  on  his  part  that  such 
a  transaction  should  be  effectual  to  vest  title  in  his  participant 
in  the  fraud.  The  defendants  alleged  that  it  was  a  collusive 
transaction  to  defraud  creditors,  and  in  that  aspect  they  could 
not  apply  a  doctrine  which  a  vendee  might  do  if  the  title  failed 
by  reason  of  a  fraud  in  the  sale.  But  the  question  is  settled  by 
the  case  of  Miller  v.  Fitch,  7  W.  &  S.  366,  in  which  it  is  dis- 
tinctly ruled  in  a  case  like  the  present,  and  where  the  objection 
was  the  same,  that  the  vender  was  a  competent  witness.  (/^' 

Being  admitted,  the  witness,  if  believed,  proved  a  sale  and 
the  delivery  of  possession  of  the  piano  to  the  plaintiff,  his  removal 
from  the  county  immediately  thereafter  with  a  view  to  a  perma- 
nent residence,  and  the  exclusive  possession  of  his  mother,  who 
continued  to  live  in  this  county  until  his  return.  It  is  true  that 
he  further  testifies  that  after  a  few  weeks,  not  succeeding  as  he 
expected,  he  and  family  returned  to  this  county.  After  this  his 
mother  became  again  a  resident  with  him,  and  the  piano  was 
kept  at  his  house,  and  used  by  his  wife,  with  the  permission  of 
his  mother.  From  these  facts,  a  court  could  not  pronounce  the 
transaction  a  fraud  in  law.  There  was  in  appearance,  at  least, 
a  substantial  delivery  and  transfer  of  the  possession,  and  so 
retained  exclusively  for  four  or  five  weeks.  This  length  of  time 
was  thought  to  be  sufficient,  in  Brady  v.  Howes,  6  Harris  113, 
when  there  was  nothing  to  show  it  to  have  been  a  delivery  merely 
'pro  forma  J  to  prevent  the  operation  of  the  doctrine  in  cases  of 
iraud  in  law  from  applying,  to  turn  it  into  a  question  of  fact  as 
to  whether  the  transaction  was  collusive  or  not ;  and  see  Smith's 
Leading  Cases,  5th  Am.  ed.,  p.  73.  The  court  dealt  with  the 
case  accurately  in  this  aspect,  and  we  see  no  error  in  it. 

No  bill  of  exceptions  seems  to  have  been  sealed  to  the  rejec- 
tion of  the  auditor's  report,  and  we  cannot  notice  this  assign- 
ment of  error.  It  is  quite  apparent  that  if  there  had  been,  it 
would  not  have  availed  the  defendants.  It  was  not  evidence  in 
any  point  of  view  which  was  claimed  for  it. 

Judgment  affirmed. 
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ACCEPTANCE. 

DsBD,  3,  4,  5. 

ACCEPTANCE  SUPRA  PROTEST. 
Bills,  1,  2. 

ACTIONS. 

Corporations,  2-4. 
Ejectment,  6. 
Land,  1. 
Surety,  6,  7. 

ACTIONS  ON  THE  CASE. 

Lunatics  and  Habitual  Drunkards,  1-7. 

A.,  entitled  to  certain  post-office  warrants  for  canning  the  United 
States  mails,  which  fell  due  quarterly,  agreed  for  a  yaluable  oonsiderar 
tion,  that  he  would  transfer  them  to  6.  for  collection,  stipulating  that  he 
should  also  pay  out  of  the  proceeds  certain  notes  on  which  0.  was 
surety.  The  warrants  first  falling  due  were  allowed  to  go  to  B.,  but  the 
warrants  for  two  following  quarters,  were  received  by  A.,  who  paid  a 
portion  of  the  proceeds  to  U.,  a  portion  to  D.,  another  of  his  sureties,  and 
retained  the  balance.  In  an  action  of  conspiracy  brought  by  B.  fu^nst 
A.,  C,  and  D.,  for  corruptly  and  fraudulently  conspiring  to  obtain  the 
drafts  and  withhold  the  proceeds  firom  him,  knowing  them  to  be  his  pro- 
perty. Held, 

1.  That  the  engagement  by  A.,  that  he  would  assign  and  endorse  the 
drafts  as  they  were  received  to  B.  for  collection,  amounted  only  to  a 
promise  on  A.'s  part,  and  that  by  the  agreement  the  ownership  of  the 
warrants  and  drafts  did  not  vest  in  B.,  for  at  the  time  it  was  made  they 
had  no  existence,  and  the  service  for  which  they  were  given  had  not  been 
performed.     Ben/ord  v.  Sanner^  9. 

2.  That  where  the  evidence  failed  to  sustain  the  averments  in  the 
declaration  as  to  the  ownership  of  the  drafts  and  the  appropriation  of 
the  proceeds,  knowing  them  to  be  the  plaintiff's,  or  to  establish  any 
complicity  on  the  part  of  C,  one  of  the  defendants,  it  was  error  in  the 
court  to  refuse  to  charge  the  jury,  that  they  were  bound  to  render  a  ver- 
dict of  not  guilty  as  to  nim.    Id, 

3.  That  any  admissions  of  the  co-defendants  as  to  C.'s  declarations 
in  regard  to  the  time  when  he  received  the  money  from  A.,  were  not 
evidence  a^inst  C,  if  made  after  the  alleged  common  design  to  defraud 
the  plaintiff  had  been  accomplished ;  nor,  if  the  alleged  declarations  had 
been  made  in  furtherance  of  a  common  purpose,  were  they  admissible 
against  C.  until  his  connection  with  that  purpose  had  been  shown  aliunde. 
Id* 
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4.  That  even  if  C.  had  known  of  A.'s  a^rreement  with  the  plaintiff, 
when  he  received  part  of  the  proceeds  of  the  drafts  in  payment  of  his 
debt — the  drafts  not  being  the  property  of  the  plaintiff  but  only  promised 
to  be  endorsed  to  him  for  collection — his  act  was  not  illegal.  If  a  creditor 
agree  to  receive  money  which  bis  debtor  has  previously  promised  to 
another,  it  is  not  a  conspiracy,  and  his  receipt  of  the  money  when  paid, 
will  not  render  him  liable  to  respond  in  damages  to  the  other  creaitor, 
though  he  knew  of  the  promise  which  the  debtor  had  made.  Benford  r. 
Sanner,  9. 

5.  That  telegraph  despatches  from  the  wife  of  one  of  the  defend- 
ants, neither  written  nor  sent  by  either  of  them,  were  not  admissible  as 
evidence  against  them ;  for,  as  the  declarations  of  the  wife,  they  could 
not  affect  even  her  husband.     Id, 

6.  In  an  action  on  the  case  for  damages  against  defendants,  for  negli- 
gence in  not  caring  for  and  extinguishing  a  pile  of  coal  which  had 
taken  fire,  whereby  the  warehouse  of  the  plaintiff  adjoining  with  its 
contents  was  burned  up  and  destroyed,  the  proper  subject  of  inquiry 
is,  whether  the  defendants  had  used  such  care,  caution,  and  diligence,  as 
prudent  and  reasonable  men  would  have  exercised ;  and  it  is  a  question 
for  the  jury.     Mc Cully  v.  Clarke  d-  Thaw,  399. 

7.  Hence,  it  was  not  error  in  the  court  below  to  refuse  to  instruct  the 
jury,  that  if  they  believed  certain  facts  to  be  proved,  of  which  evidence 
had  been  given,  the  defendants  were  guilty  of  negligence  as  a  matter  of 
law,  and  that  the  plaintiff  was  entitled  to  recover.    Id. 

8.  If  the  loss  resulted  from  mutual  negligence,  the  plaintiff  could 
not  recover,  and  this  was  also  a  question  for  the  jury ;  therefore,  where 
the  evidence  was  conflicting,  the  court  could  not  charge,  that  there  was 
no  such  negligence  on  the  part  of  the  plaintiff  as  would  prevent  his  re- 
covery.   Id. 

9.  In  actions  for  negligence  the  burden  of  proof  is  on  the  plaintiff;  the 
law  will  not  presume  it  for  him ;  hence  it  was  not  error  to  retuse  to  affirm 
the  plaintiff's  point,  that  certain  facts  therein  enumerated,  though  not 
constituting  negligence  in  law,  threw  upon  the  defendants  the  burden  of 
proof,  and  that  the  jury  must  be  satisfied  that  the  fire  could  not  have 
Deen  extinguished  in  a  designated  time,  or  the  plaintiff  would  be  entitled 
to  a  verdict ;  for,  whether  there  was  negligence  on  the  part  of  the  de- 
fendants or  concurring  negligence  in  the  plaintiff,  was  for  the  decision 
of  the  jury,  while  the  point,  if  affirmed,  might  have  given  the  plaintiff  a 
verdict,  though  his  own  negligence  had  concurred  in  causing  the  loss.  Id. 

ADMINISTRATORS. 

Chattel  Mortgage,  1-3. 
Decedents'  Estates. 
Executors. 

ADMISSION  IN  BILL  OF  EXCEPTIONS. 
Error,  7. 

ADMISSIONS. 

Actions  on  the  Case,  3. 

ADVANCEMENT. 

Decedents'  Estates,  1,  2,  4-6. 

AFFIDAVIT  OF  CAUSE  OF  ACTION. 
Practice,  6. 

AFFIDAVIT  OF  DEFENCE, 
Practice,  1,  2,  6-9. 

AGENT. 

Mines,  5. 
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AGREEMENT,  EXECUTORY. 

Actions  on  the  Cass,  1,  2,  4. 

AMENDMENT. 

Railroads,  14. 

APPORTIONMENT  OF  DAMAGES. 
Bond,  4. 

APPRAISEMENT. 

Decedents'  Estates,  8. 
Widow's  Exemption. 

ASSETS. 

Corporations,  6. 

ASSIGNEE. 

Assignment. 
Banks,  2. 

ASSIGNMENT  OF  ERROR. 
Error,  3,  7,  8. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Banks,  1-4. 
Husband  and  Wife,  4. 
Insurance,  7. 
Surety,  2. 

1.  An  agreement  of  lease  by  which  the  Philadelphia  and  Sunbury  Rail- 
road Company  placed  its  entire  road  in  the  possession  of  the  Sunbury 
and  Erie  Railroad  Company,  to  be  stocked,  repaired,  and  ran  at  certain 
rates  of  tolls,  and  after  applying  the  proceeds  to  these  objects,  so  far  as 
necessary,  then  to  pay  the  earnings  remaining  to  certain  preferred  credit- 
ors of  the  Philadelphia  and  Sunbury  Railroad  Company,  lessors,  is  an 
assignment  for  the  benefit  of  creditors,  within  the  meaning  of  the  Act 
24th  March  1818,  and,  having  been  recorded  within  thirty  days  from  its 
date,  in  the  county  wherein  the  road  of  the  lessors  was  situated,  is  good 
as  an  assignment,  though  not  intended  as  such  by  the  parties.  Biiiah 
bender  v.  Sunbury  and  Erie  Railroad  Company,  269. 

2.  The  preferences  in  the  assignment  are  void  because  forbidden  by 
law ;  but  for  all  other  purposes,  the  assignment  is  good,  and  is  not 
avoided,  if  the  railroad  company's  lessee  had  no  power  under  their  charter 
to  act  as  trustee ;  for,  if  so,  the  courts  would  supply  a  trustee  who  was 
competent    Id, 

3.  An  assignment,  like  a  grant,  may  be  made  of  any  property  of  which 
the  assignor  has  the  actual  or  potential  possession  ;  and  the  road  of  the 
Philadelphia  and  Sunbury  Railroad  Company  being  property  in  posses- 
sion, ana  its  future  earnings  potential,  capable  of  being  inventoried  and 
appraised  under  the  Act  of  Assembly  relating  to  assignments,  both 
interests  passed  to  and  vested  in  the  Sunbury  and  Erie  Railroad  Com- 
pany for  the  purposes  of  the  agreement,  the  legal  elTect  of  which  was  an 
assignment  in  trust  for  creditors.     Id, 

4.  The  operative  words  of  the  instrument  were  not  an  assignment 
directly  to  the  preferred  creditors,  but  to  the  Sunbury  and  Erie  Railroad 
Company,  for  tnem  ;  the  possession  of  the  road  was  granted  as  property 
to  the  latter  company  as  trustee  under  an  express  trust  for  the  benefit  of 
creditors:  the  lease,  therefore,  possessing  all  the  elements  of  an  assign- 
ment, must  be  construed  as  sucn.    Id, 

5.  Where  one  of  the  preferred  creditors,  whose  bill  was  against  the 
Philadelphia  and  Sunbury  Railroad  Company  for  repairs  of  the  rolling 
stock,  continued  work  for  the  Sunbury  and  Erie  Railroad  Company  after 
they  had  taken  possession,  upon  the  promise  of  the  president  to  pay  him 
as  prescribed  in  the  agreement  of  lease,  and,  upon  failure  of  payment, 
brought  his  action  of  asmmpsU  against  the  latter  company,  proving  the 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

aj^reement,  and  that  the  lessors  had  received  net  profits  sufficient  to  meet 
his  claim,  it  was 

Held,  that  the  agreement  of  lease  being  but  an  assignment  for  the 
benefit  of  creditors,  and  the  preference  therein  in  the  plaintiff's  favour 
being  void,  though  the  work  had  been  done  for  repairs  of  the  rolling 
stock,  the  promise  of  the  assignee  to  pay  according  to  the  preferences 
therein  expressed,  was  but  a  promise  to  execute  the  assignment,  and  not 
such  as  could  be  enforced  against  the  Sunburj  and  Erie  Railroad  Com- 
pany, whose  president  was  the  promissor.  BiUenhendcr  v.  Sunhury  and 
Erie  Railroad  Company^  269. 

ASSUMPSIT. 

Assignment,  5. 
Corporations,  7. 

ATTACHMENT. 

Execution,  5,  6,  9,  10. 

Practice,  6. 

A  debt  due  to  a  contractor  by  a  passenger  railroad  company,  which 
was  payable  in  their  own  bonds,  was  attached  by  writ  of  foreign  attach- 
ment by  a  creditor  of  the  contractor.  After  judgment,  upon  mterroga- 
tories,  answers  were  filed  by  the  company  admitting  a  much  larger 
indebtedness  than  the  plaintio's  demand :  afterwards  the  company  settled 
with  the  contractor,  paying  him  in  bonds  as  agreed  on,  and  retaining 
enough  of  them,  if  taken  at  par,  to  pay  the  plaintiff's  claim,  which  facts 
were  set  out  in  amended  answers.  Judgment  being  entered  on  the 
answers,  for  the  amount  of  the  claim  at  the  time  ot  the  attachment, 
excluding  the  interest  accrued,  payable  in  the  bonds  of  the  company  at 
par,  on  writ  of  error  it  was  Jield: 

That  the  judgment  of  the  court  below  was  erroneous;  and  that,  as 
the  company  had  admitted  enough  in  their  hands  to  pay  the  claim 
of  the  plaintiffs  which  they  had  not  retained,  judgment  should  have  been 
rendered  against  them  as  garnishees,  de  bonis  vropriis,  for  the  full 
amount  of  the  claim  with  interest  and  costs.    Frederick  v.  Boston,  419. 

ATTACHMENT  IN  EXECUTION. 
Execution,  4,  5. 

AUDITOR. 

Decedents'  Estates,  15,  20. 
Trusts,  9. 

AUTHENTICITY,  WHEN  PRESUMED. 
Town  Plot. 

BAILMENT. 

Practice,  2,  3. 

1.  A  pledgor,  by  the  act  of  pledging,  impliedly  enga^s  that  he  is  the 
owner  of  the  property  pledged ;  and  where  the  ownership  of  any  part  of 
it  is  not  in  him,  he  is  liable  to  the  pledgee  in  damages,  if  by  reason  of 
defective  title  it  is  taken  from  him.     Mairs  v.  Taylor,  446. 

2.  B.,  the  owner  of  a  lot  of  sheep  in  Ohio,  executed  a  chattel  mortgage 
to  T.  to  secure  purchase-money,  and  afterwards  sold  to  M»  350  of  them  at 
$3  per  head,  T.  agreeing  to  release  the  lien  of  his  mortgage  upon  those 
bought  by  M.,  who  agreed  to  pay  him  a  certain  sum  "  upon  the  arrival  of 
the  nhecp  at  Pittsburgh,  and  to  allow  T.  to  hold  possession  of  the  sheep 
until  said  sum  was  paid."  While  on  the  road,  in  T.'s  possession,  200  of 
them  were  replevied  by  another  party  on  a  claim  or  lien  on  them  as 
against  B.,  and  tlie  remainder  taken  to  the  place  mentioned,  where  M. 
demanded  the  whole  number,  tendering  the  sum  agreed  on,  which  T.  was 
willing  to  receive,  and  to  deliver  the  150  sheep  still  in  his  possession. 
M.  refused  this  offer,  and  brought  replevin.  On  case  stated,  in  the  replevin 
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suit,  the  court  entered  judgment  for  the  defendant  for  the  yalae  of  the 
sheep  at  the  price  agreed  to  be  paid. 

Held,  that  the  entry  of  the  judgment  ¥ra8  not  error.  Mairs  v.  Tat/lor, 
446. 

BANKS. 

1.  The  endorser  of  a  negotiable  note,  discounted  by  a  bank  and  by  it 
transferred  to  aesiffnees  before  maturity,  for  full  value,  has  no  right, 
when  payment  is  demanded  by  the  holders,  to  pay  the  note  in  the  de- 
preciated paper  of  the  bank  after  it  has  failed.     Uousum  v.  Rogers^  190. 

2.  The  Bank  of  Pennsylvania,  through  a  branch  office,  discounted  a 
note  upon  the  credit  of  an  accommodation  endorser,  which,  before  it  came 
due,  was  with  other  notes  transferred  by  the  bank  to  certain  trustees  of 
other  banks,  in  consideration  of  a  sum  of  money  advanced  by  them  to 
sustain  its  credit:  before  maturity,  the  bank  failed,  but  the  note  was 
renewed  in  the  hands  of  the  trustees  by  the  parties  to  it ;  when  due,  pay- 
ment was  tendered  in  the  notes  of  the  bank  by  the  endorser  to  the  agent 
of  the  trustees,  which  was  refused  and  suit  brought  against  him  upon 
the  note.  Hdd,  that  the  plaintiffs  were  holders  for  value,  and  could  not 
be  required  to  receive  in  payment  the  depreciated  notes  of  the  bank.   IdL 

3.  Though  the  transfer  of  the  note  by  the  bank  was  not  in  the  usual 
course  of  business,  it  is  not  for  that  reason  invalid ;  and  where  the  trans- 
action was  honest,  for  the  benefit  of  the  public  and  the  protection  of  the 
stockholders,  the  legal  and  equitable  title  in  the  note  would  pass  to  the 
trustees,  who  were  entitled  to  demand  payment  in  constitutional  currency 
or  its  equivalent.     Id, 

4.  Where  the  note  was  transferred  for  value,  and,  with  knowledge  of 
the  transfer  and  the  failure  of  the  bank,  the  endorser  joined  the  drawers 
in  renewing  the  note  in  the  hands  of  the  assignees,  he  cannot  call  in 
question  the  power  of  the  bank  to  transfer  the  note  under  the  charter, 
for  he  was  a  debtor  and  not  a  creditor  interested  in  the  assets  of  the 
bank,  and,  as  such,  entitled  to  interfere.    Id, 

5.  By  the  Act  20th  March  1819,  {  35,  where  bank  stock  is  taken  in 
execution  and  sold,  the  purchaser  of  the  stock  takes  it  subject  to  the  lien 
of  any  debt  due  by  the  holder  of  the  stock  to  the  bank ;  and  a  subsequent 
sale  of  the  stock  for  the  debt  creating  such  lien  divests  the  title  of  the 
first  purchaser.     West  Branch  Bank  v.  Armsirona,  278. 

6.  A  note  drawn  by  C.  to  the  order  of  A.  and  B.,  and  jointly  endorsed 
by  them,  having  been  discounted  at  a  bank  where  A.  held  stock,  was 

Protested  for  non-payment,  and  judgment  confessed  by  A.  and  C.  to  the 
ank  for  the  amount:  afterwards  D.  obtained  a  judgment  against  A.,  upon 
which  C.  issued  execution,  levied  upon  and  bought  the  stock  at  the  sale. 
The  bank  then  obtained  judgment  against  A.  and  B.  on  their  joint 
endorsement,  and  issued  executions  on  both  of  their  judgments,  upon 
which  A.'s  stock  was  again  levied  on,  when  B.,  one  of  the  endorsers,  paid 
the  debt  to  the  bank,  took  an  assignment  of  the  judgments  to  his  use.  and 
on  the  execution  against  A.  and  C.  purchased  A.'s  stock.  The  bank  re- 
fusing to  transfer  the  stock  to  B.,  he  brought  suit,  when  D.  interpleaded, 
claiming  it  under  the  sheriff's  sale  to  him. 

Held,  that  the  payment  of  the  debt  by  B.,  with  the  assignment  of  the 
judgments',  did  not  extinguish  the  lien  of  the  bank  on  the  stock  which 
attached  upon  the  protest  of  the  note :  that  by  virtue  of  the  assignments, 
B.  ac(]^uired  all  the  rights  of  the  bank,  and  became  entitled  to  all  its 
remedies:  and  that  under  the  second  sale  he  took  a  good  title  to  the  stock, 
notwithstanding  the  previous  sale  to  D.    Id* 

BANK  STOCK. 
Banks,  6. 
Execution,  8. 
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BILLS  AND  NOTES. 
Corporations,  16. 
Practice,  5. 

1.  The  acceptor  of  a  bill  being  the  principal  debtor,  while  the  drawer 
and  endorser  are  but  sureties,  payment  by  the  former  extinguishes  the 
debt,  leaving  no  right  of  action  against  the  latter  except  when  the  accept- 
ance was  supra  protest,     Swope  v.  RosSf  186. 

2.  The  acceptance  of  a  bill  is  an  engagement  to  pay  it  according  to 
tenor  and  effect  at  maturity,  and  not  before ;  and  a  bill  is  only  **  paid" 
when  it  is  done  in  due  course  and  with  an  intention  to  discharge  it.     Id. 

3.  The  drawee  of  a  bill  may  accept  or  pay  it  supra  protest  for  the  honour 
of  the  drawer  or  endorser,  but  if  he  discount  it  before  maturity  he  stands 
in  the  position  of  an  endorsee  as  against  all  prior  parties.     Jd. 

4.  Tne  discounting  of  a  bill  by  the  drawee,  who  has  not  accepted  it,  is 
neither  "  payment"  nor  a  promise  to  pay  according  to  tenor  and  effect, 
but  puts  him  in  the  position  of  an  endorsee  for  value,  with  right  of  action 
against  drawer  and  endorser.     Id, 

5.  The  joint  endorsers  of  negotiable  paper  are  liable  as  copromissors, 
and  as  such,  have  no  rights  of  subreption  against  each  otner.  West 
Branch  Bank  v.  Armstrong,  278. 

BILL  OF  EXCEPTIONS. 
Error,  1-3,  5-8. 

BOND. 

Husband  and  Wife,  15,  16. 

1.  The  owners  of  coal  land  on  which  was  a  dwelling-house  and  well  of 
water  having  sold  the  coal,  afterwards  sold  the  land  to  another,  who 
stipulated  in  two  of  his  bonds  given  with  a  mortgage,  to  secure  payment 
of  oalance  of  purchase-money;  that  they  were  "  ^und  for  the  sinkmg  of 
a  well  below  the  coal  or  otherwise,  to  obtain  water  for  family  purposes, 
provided  the  same  be  necessary  by  reason  of  failure  of  water  in  the  well 
then  dug,  within  two  years,  ic."  The  well  failed  within  that  time  ia 
consequence  of  the  mining  of  the  coal,  but  the  grantors  of  the  land, 
obligees  in  the  bond,,  did  not  make  it  deeper,  or  dig  another  well.  One 
bond  was  paid,  but  the  other  being  assigned  and  suit  brought,  on  the 
trial  the  defendant  set  up  in  defence  the  failure  of  the  water,  and  that  ho 
had  expended  a  greater  amount  in  sinking  the  well :  held,  that  he  was 
discharged  from  the  payment  of  the  bond.  Maguire^for  the  use  of  Kane, 
V.  Howard,  391. 

2.  After  acceptance  of  the  bond  by  the  vendors,  the  condition  therein 
amounted  to  a  guarantee  on  their  part  that  the  well  of  water  on  the  land 
should  not  fail  the  vendee ;  and,  the  well  failing  from  whatever  cause,  the 
vendors  or  their  assignee  cannot  enforce  the  bond  against  the  vendee, 
though  he  bought  with  knowledge  of  the  previous  grant  of  the  coal,  for 
the  grantors  also  knew  of  the  granting  of  the  coal  right,  and  that  mining 
the  coal  under  it  was  liable  to  destroy  the  well.     Id, 

3.  Where  the  assignee  of  the  bona,  after  suit  brought,  offered  to  dig  a 
well  on  the  farm  of  defendant  " for  family  purposes,"  at  the  "outcrop  of 
the  coal,"  a  point  several  hundred  feet  from  and  much  lower  than  the 
house  and  old  well,  the  water  from  which,  if  dug,  could  not  be  used  for 
family  purposes,  the  offer  would  not  be  a  compliance  with  the  condition 
of  the  bona,  and  the  instruction  of  the  court  to  the  jury  to  that  effect,  if 
they  found  the  facts,  was  not  error.     Id. 

4.  The  damage  sustained  by  the  plaintiff,  though  provided  against  in 
two  bonds,  could  not  be  apportioned  or  divided  eaually  between  them,  so 
that,  if  the  defence  were  made  good,  but  one-halt  of  the  damages  could 
be  set  off  against  the  last  unpaid  bond :  if  all  but  one  were  paid,  the 
right  of  set-off  against  that  one  was  all  the  more  equitable.    Id, 
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BOROUGHS. 

Evidence,  11. 
Ho  ADS,  5-10. 
Town  Plot,  1. 

BREACH  OF  CONDITION. 
Bond,  1,  2,  4. 

BRIDGES. 

Corporations,  1,  2. 

BUILDING  PERMIT. 
Insurance,  9. 

BURDEN  OF  PROOF. 

Actions  on  the  Case,  4. 

CANAL  COMPANY. 

Corporations,  9,  10. 

CASE. 

Actions  on  the  Case. 
Pleading,  3. 

CASES  AFFIRMED  AND  QUALIFIED. 

Kurtz's  Appeal,  2  Casey  466.    Qualified  in  SchalVs  Appeal,  170. 

Goswiler's  Estate,  3  Penna.  R.  200 ;  Croroelien  v»  Brink,  5  Casey  522. 
Affirmed  in  Maries's  Executors  v.  Bussell,  372. 

Horner  and  Roberts'  Lateral  Railroad,  1  Wright  333.  Affirmed  in 
Brown  V.  Peterson  &  Corey,  373. 

Warren  o.  The  Commonwealth,  1  Wright  45.  Affirmed  in  HartzeU  v. 
T?ie  CommontceaUh,  462. 

CESTUI  QUE  TRUST, 

Husband  and  Wife,  10-12. 
Trusts,  8, 9. 

CHALLENGE. 

Criminal  Law,  1-3. 

CHANCELLOR. 
Deed,  U. 

CHARACTER. 

Evidence,  8. 

CHARTER. 

Corporations,  7, 14. 

CHATTEL  MORTGAGE. 
Bailment,  2. 

1.  Where,  under  a  mortgage  of  chattels,  the  mortgagee  having  the  right 
to  take  possession  and  sell  on  default  in  payment,  did,  upon  such  de&ult, 
after  death  of  mortgagor,  take  possession  of  and  sell  the  chattels  mort- 
gaged, it  was  Held,  That  an  action  of  trover  would  lie  against  him,  hj 
the  administrator  of  the  decedent,  to  recover  the  value  of  the  goods  sold. 
Kater  v.  Steinruck's  Administrator,  501. 

2.  On  the  death  of  a  mortgagor,  his  personal  estate  in  possession  passes 
into  the  custody  of  the  law,  to  be  administered  for  tne  benefit  of  fd\ 
parties,  and  the  mortgagee  has  no  right  to  take  it  in  satisfaction  of  his 
own  debt,  whether  sufficient  property  has  been  left  by  the  decedent  to 
pay  the  debts,  or  not.     Id. 

3.  The  mortgagee  in  such  case  cannot,  in  the  action  of  trover,  set  off 
the  debt  due  him  by  the  mortgagor  against  the  value  of  the  property  con- 
verted ;  because,  to  allow  the  set-off,  would  be  to  sanction  tne  seizure  of 
the  property,  and  would  mix  the  remedies  of  tort  and  debt  in  the  same 
action.    Id> 
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CHILDREN. 

Term  how  construed  in  will.    Will,  17. 

CHOSE  IN  ACTION. 

Actions. 

CITY  COUNCILS. 

Corporations,  5. 

COLLATERAL  HEIRS. 

Decedents'  Estates,  2,  3. 

COLLATERAL  SECURITY. 
Husband  and  Wife,  11. 

COLLEGE  CORPORATIONS. 
Corporations,  15. 

COLLUSION  TO  OBTAIN  DIVORCE. 
Husband  and  Wife,  18. 

COMMISSIONS. 
Trusts,  9. 

COMMITTEE. 

Lunatics  and  Habitual  Drunkards,  8,  9. 

COMPUTATION  OP  TIME. 
Practice,  4,  5. 

CONCURRING  NEGLIGENCE. 
Actions  on  the  Case,  8,  9. 
Lunatics  and  Habitual  Drunkards,  5. 

CONDITION. 

Bond,  1-4. 
Corporations,  15. 
Railroads,  4,  5,  7. 

CONDITION  PRECEDENT. 
Railroads,  5. 

CONDITIONAL  SUBSCRIPTION. 
Railroads,  4-7. 

CONDITIONAL  VERDICT. 
Ejectment,  5,  6. 

CONSANGUINITY. 

Decedents'  Estates,  13. 

CONSIDERATION. 
Mines,  7. 
Practice,  5. 

CONSPIRACY. 

Actions  on  the  Case,  1,  4. 

CONSTITUTIONAL  LAW. 

Criminal  Law,  2. 

Taxes,  1,  2. 

1.  The  proviso  of  the  first  section  of  the  Act  2l8t  May  1861,  granting 
stay  of  execution,  under  certain  conditions,  on  **  all  judgments  or  debts 
upon  which  stay  of  execution  has  been  or  may  be  waived  by  the  debtor 
in  any  original  obligation  or  contract  upon  which  such  judgment  has 
been  or  may  hereafter  be  obtained,"  is  unconstitutional,  being  in  conflict 
with  Section  10,  Art.  I.,  of  the  Constitution  of  the  United  States,  and  with 
Section  17,  Article  IX.,  of  the  Constitution  of  Pennsylvania.  BUlmeyer 
T.  £vans  db  Bodenbaugh,  324. 
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2.  Where  the  defendaDta,  on  the  12th  July  1860,  si^ed  a  sealed  bill 
aathoriz'mg  the  entrj  of  Judgment  agaiDst  them  for  $1000,  payable  twelre 
months  after  date,  "  wiinottt  stay  of  execution  after  the  day  of  payment," 
the  release  of  their  statutory  right  to  a  further  stay  became  a  part  of  the 
contract,  and  as  such,  could  not  be  impaired  or  altered  by  the  legislature ; 
therefore,  where  the  Court  of  Common  Pleas,  after  the  day  of  pavment, 
granted  an  additional  stay  of  execution  under  the  Act  21st  May  1861,  it 
was  error.    Billmeyer  v.  JLvans  &  Rodtnhaugh^  324. 

3.  If  the  parties  to  a  contract  include  in  it  the  legal  remedy  by  which 
it  is  to  be  enforced,  a  legislative  enactment  changing  the  remedial  process 
agreed  on  in  regard  to  that  contract,  is  as  clearly  unconstitutional  as  the 
attempt  to  impair  the  obligation  of  any  other  contract.     Id. 

4.  Facts  are  for  the  jury:  the  law  applicable  to  them,  for  the  court: 
therefore,  where  the  court  ordered  a  nonsuit,  on  the  ground  that,  under 
the  law  as  applicable  to  all  the  facts  of  the  case,  that  a  jury  could  have 
found  from  tne  evidence,  there  was  no  liability  on  the  part  of  the  corpora- 
tion, defendants  ;  such  order  does  not  violate  the  constitutional  right  of 
trial  by  jury  and  is  not  error.   Munn  &  Barton  ▼.  Mayor  of  FUisbttrgh,  364. 

CONSTRUCTION  OP  AGREEMENT  FOR  PARTITION  OF  MINES. 

Mines. 

CONSTRUCTION  OF  CONTRACT  FOR  SALE  OP  ORE  AND  UME- 
STONE. 

Mines,  7. 

CONSTRUCTION  OP  COVENANTS  IN  DEED. 
Deed,  4. 

CONSTRUCTION  OF  WILL. 

When  mode  of  distribution  doubtful.    Will,  12. 

CONTRACT. 

Constitutional  Law,  1-3. 
Corporations,  1,  2,  8,  15. 
Evidence,  4-6. 
Partnership,  2. 
Railroads,  4,  5. 
Surety,  3,  6,  7. 
Trusts,  9. 

1.  A  firm  sold  out  their  partnership  effects  to  another,  who  agreed  ver- 
bally to  pay  the  firm  debts.  One  of  tne  firm  creditors  sued  the  purchaser 
for  his  debt,  relying  on  the  contract  of  sale,  without  showing  that  he  was 
a  party  to  it.  Heldy  that  he  could  not  recover,  for  the  agreement  upon 
which  the  action  was  brought  was  not  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  as  required  by  the  Act  26th  April  1855.  S/iOC' 
maker  v.  King,  107. 

2.  Though  such  a  contract  is  valid  between  the  immediate  parties  to 
it,  it  is  void  as  a  contract  ic  favour  of  the  creditiirs  of  the  parties,  unless 
they,  as  a  part  of  the  arrangement,  give  up  their  original  claims  and 
accept  the  new  contract  instead.  Without  this  it  is  void,  when  txpressly 
made  to  the  creditors,  and  therefore  it  cannot  be  implied  as  made  to 
them.  While  the  old  debt  remains,  the  new  contract  cannot  be  a  sub- 
stituted, but  is  only  a  collateral  one — a  promise  to  pay  another's  debt, 
which  is  forbidden  by  the  statute,  as  a  cause  of  action.    Id. 

3.  A  contract  by  a  son  to  procure  a  pension  for  his  father,  in  considera- 
tion.of  one-half  of  the  yearly  pay,  is  not  void  because  prohibited  by  the 
Act  of  Congress,  7th  June  1832  (under  which  the  pension  was  granted), 
which  provides  **  that  the  pay  hereby  allowed  shall  not  be  in  any  way 
transferable  or  liable  to  attachment,"  &c.,  "  but  shall  enure  wholly  to  the 
personal  benefit  of  the  officer,  soldier,"  &o.,  for  it  is  not  in  law  or  equity 
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a  transfer  of  the  pension,  nor  does  the  son  become  in  any  sense  an  owner 
of  the  pension,  but  only  a  creditor  of  the  father's  for  the  amount  agreed 
to  be  paid  him  for  procuring  it.    Painter  v.  Drum^  467. 

4.  The  contract  is  but  an  agreement  to  pay  a  stipulated  price  for  the 
services  of  the  son,  for  breach  of  which  his  only  remedy  is  by  action  upon 
it,  in  which  the  pension  certificate  is  only  evidence  to  show  that  the  pen- 
sion had  been  procured,  and  to  furnish  the  measure  of  damages.    Id, 

CONVEYANCE,  FRAUDULENT. 
Vendor  and  Vendee,  5,  6. 

CORPORATIONS. 

Assignment  for  Creditors,  1,  3,  5. 

Attachment. 

Deed,  6-8. 

1.  The  Act  of  April  20th  1853,  supplementary  to  the  Act  of  April  7th 
1849,  entitled  an  "  Act  to  encourage  Manufacturing  Operations  in  this 
Commonwealth/'  renders  the  stockholders  in  all  companies  incorporated 
in  pursuance  of  its  provisions,  or  under  the  Act  of  1849  and  its  supple- 
ments, liable  for  all  debts  contracted  while  they  are  stockholders,  although 
they  have  paid  up  the  whole  of  their  stock.  Patterson  v.  The  Wyomisaing 
Manufacturing  Co.,  117. 

2.  Though  the  corporation  is  the  principal  debtor,  and  the  liability  of 
the  stockholders  is  only  secondary  and  collateral,  yet  the  form  of  the 
remedy  and  the  character  of  the  right,  under  the  Acts  of  Assembly,  allow 
the  use  of  separate  actions  against  the  primary  and  secondary  debtors. 
Id, 

3.  In  an  action  against  stockholders,  brought  to  enforce  such  liability, 
the  plaintiff  may  join  the  corporation,  even  though  he  has  previously 
obtained  a  judgment  against  it,  for  a  portion  of  the  debt  sued  for.     Id. 

4.  It  is  not  a  good  plea  in  bar  to  an  action  against  the  stockholders, 
that  the  corporation  had  not  paid  the  bonus  of  one-half  per  cent,  on  the 
amount  of  the  original  capital  stock,  as  required  by  the  state :  the  proviso 
to  the  Act  of  April  20th  1853,  is  not  properly  a  proviso,  but  an  additional 
law.    Id, 

6.  A  resolution  of  the  city  councils,  which  is  to  be  executed  and  carried 
into  effect  by  the  mayor,  must  be  presented  to  him  for  his  approval  and 
be  recorded,  in  order  to  be  valid.     Kepner  v.  The  Common  wealthy  124. 

6.  Where  by  one  section  of  the  act  incorporating  the  city,  it  was  pro- 
vided, that  the  council  may  make  **  by-laws,  ordinances,  resolutions,  and 
regulations,"  and  by  another,  that  "  by-laws  and  ordinances"  were  to  be 
submitted  to  the  mayor  for  his  approval,  it  was  Jield,  that  there  was  no 
such  distinction  between  the  sections,  as  would  require  that  "  by-laws  and 
ordinances"  should,  and  "regulations  and  resolutions"  should  not  be 
submitted  to  the  mayor,  to  be  approved  by  him.    Id, 

7.  On  the  trial  of  an  action  of  assumpsit  by  plaintiffs,  who  were  owners 
of  a  turnpike  road,  against  a  defendant  for  tolls  due  for  the  use  of  the 
road,  a  plea  involving  a  forfeiture  or  invalidity  of  the  charter  is  demur- 
rable, or  may  be  treated  as  a  nullity  by  the  court.  The  violation  of  a 
charter  of  incorporation,  cannot  be  made  the  subject  of  a  judicial  investi- 
gation in  a  collateral  suit.    Dger  dh  Co,  v.  Walker  dh  Howard^  157. 

8.  Where  the  defendants  had  used  the  road,  and  had  contracted  to  pay 
for  such  use,  there  being  no  other  claimants  for  the  tolls,  they  are  in 
equity  estopped  from  setting  up  defects  in  the  plaintiff's  title,  or  the 
charter  if  tnere  were  any ;  and  they  are  liable  to  pay  for  the  use  of  the 
roftd,  if  not  prevented  from  using  it,  by  the  defects  alleged.    Id, 

9.  Under  the  Act  21st  April  1858,  providing  for  the  sale  of  the  state 
canals,  the  Wyoming  Canal  Company,  as  "  the  assigns"  of  the  Sunbury 
and  Erie  Railroad  Company,  were  bound  to  keep  in  repair  a  private  bridge 

4  Wr.— 34 
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crossing  the  North  Branch  Canal,  as  had  been  done  by  the  Common- 
wealth, who  built  the  bridge  for  the  owner  of  the  farm  when  the  canal 
was  made;  subsequently,  the  Lackawanna  and  Bloomsburg  Railroad 
Company,  duly  authorized  by  law,  built  their  road  on  the  banks  of  the 
canal  where  the  bridge  crossed,  and  so  altered  it  in  height  and  length  as 
to  increase  the  cost  of  keeping  it  in  repair ;  the  bridge  becoming  unsafe, 
the  canal  company  refused  to  repair,  whereupon  suit  was  brought  by  the 
owner  of  the  farm.  Heldt  that  the  canal  company  was  not  relieved  from 
its  obligation  to  keep  the  bridge  in  repair,  by  any  acts  of  the  railroad 
company  in  the  location  or  construction  of  their  road,  and  that  it  wa<i 
error  in  the  court  below  to  instruct  the  jury,  that  the  railroad  company 
had  by  their  acts  released  the  canal  company  from  any  obligations  to 
repair  the  bridge.     Ammerman  v.  Wyoming  Canal  Co.,  256. 

10.  The  owner  of  the  farm  for  whose  use  the  bridge  was  built,  can 
maintain  an  action  against  the  canal  company  for  neglecting  to  repair  it, 
even  though  the  railroad  company  might  be  liable  to  keep  it  up,  and 
might  also  be  responsible  in  aamages  to  the  canal  company  for  injury 
done,  requiring  greater  care  and  expense  in  keeping  the  bridge  in  repair. 
Id, 

11.  A  city  may  connect  its  sewers  and  drainage  with  any  natural 
channel  for  the  flow  of  water,  without  incurring  liability  to  keep  that 
channel  open  to  its  mouth ;  and  the  right  or  liability  is  not  changed, 
though  the  state  or  the  owners  of  the  lots  through  which  it  passes  have 
made  an  artificial  and  covered  substitute,  in  the  place  of  the  natural 
channel.     Munn  ds  Barton  v.  Mayor  of  Pittsburgh^  364. 

12.  Where  the  corporation  occasionally  made  repairs  on  the  sewer  sub- 
stituted for  the  natural  channel,  that  fact  is  no  evidence  of  a  voluntary 
assumption  of  the  duty  of  maintaining  it  on  the  part  of  the  city :  it  is  not 
a  case  of  dedication  to  public  use,  whereby  the  corporation  becomes  bound 
to  repair  by  adopting  it,  so  that  the  making  of  the  repairs  becomes  evi- 
dence of  adoption.    Id. 

13.  The  corporation  is  not  liable  for  damages  done  to  lot-owners  by  the 
falling  in  of  the  old  sewer,  thus  substituted  for  the  natural  channel,  unless 
the  damage  was  caused  by  the  negligence  of  its  agents  in  connecting  their 
sewer  with  the  old  one,  or  in  not  keeping  their  own  sewer  in  order,  or  in 
bringing  into  the  old  sewer  such  an  additional  quantity  of  water  as  to 
gorge  and  break  it.    Id. 

14.  By  the  articles  of  agreement,  the  stockholders  of  a  mining  corpora- 
tion provided  that  nine-tenths  of  the  stock,  representing  the  propierty, 
should  be  liable  to  assessments  for  the  purpose  of  developing  mines,  carry- 
ing on  work,  &c.,  the  balance  of  the  stock  to  remain  the  property  of  the 
corporation  until  sold,  and  to  "  be  and  remain  for  ever  unassessable;^^ 
that  dividends  of  projiis  should  be  declared  and  paid,  after  the  whole 
amount  of  assessments  on  assessed  shares  shall  be  reimbursed  to  the 
holders ;  that  the  directors  should,  as  soon  as  the  condition  of  the  funds 
and  the  interest  of  the  company  would  permit,  reimburse  said  assessed 
shareholders,  out  of  any  surplus  money  on  hand,  &g.;  no  provision  was 
made  for  dissolution  and  division  of  the  corporate  property:  the  business 
being  unprofitable,  the  stockholders  voted  to  dispose  of  their  property  and 
distribute  the  proceeds:  on  sale  and  division,  the  holders  ofasse.Hsed  shares 
claimed  that  tneir  assessments  were  to  be  repaid  before  any  dividend  was 
applied  to  the  unassessed  stock. 

Held,  that  each  class  were  to  have  an  equal  proportionate  share  in  the 
distribution,  as  the  preference  given  to  the  holders  of  assessed  stock,  was 
in  carrying  on  the  business,  and  to  be  "  out  of  the  profits,"  or  "  arising 
from  surplus  funds,"  and  there  being  no  profits  nor  excess  above  the  capital 
stock,  they  were  not  entitled  to  any  preference  in  closing  up  the  affairs 
of  the  corporation.      The  North  American  Mining  Co.  v.  Clarke,  432. 

15.  Representations  by  agents  of  the  college  at  the  time  of  the  subscrip- 
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tion,  that  by  reason  of  the  subscriptions  made,  and  to  be  made,  the  scholar- 
ehip  would  be  worth  the  amount  charged  for  it  when  same  should  be 
payable — not  being  expressly  made  a  condition  in  the  subscription,  and 
no  fraud  being  charged — are  to  be  treated  as  an  expression  of  opinion 
only,  and  will  not  avoid  the  contract.  Coil  v.  Pittsburgh  Female  College^ 
439. 

16.  Acts  alleged- to  work  a  forfeiture  of  the  charter  of  a  college  cannot 
be  taken  advantage  of  in  a  suit  upon  a  note  given  or  endorsed  to  the  cor- 
poration.   Id, 

CORPOREAL  HEREDITAMENT. 
Mines,  7. 

COSTS. 

Ejectment,  5,  6. 

COUNTY  COMMISSIONERS. 
Taxes,  2,  3. 

COURTS. 

Actions  on  the  Case,  6,  8,  9. 
Constitutional  Law,  4. 
Deed,  10,  11. 
Vendor  and  Vendee,  1,  2,  8. 

COUSINS.  FIRST  AND  SECOND,  DISTRIBUTION  AMONG. 
Decedents'  Estates,  22-24. 

COVENANTS. 
Deed,  3,  4. 

COVERTURE. 
Trusts,  4. 

CREDITS  ON  NOTE. 
Bills,  6-8. 

CRIMINAL  LAW. 

1.  The  allowance  of  four  peremptory  challenges,  under  the  ''Criminal 
Procedure  Act"  of  1860,  does  not  conflict  with  Uie  constitutional  pro- 
vision **that  trials  by  jury  shall  be  as  heretofore,  and  the  right  thereof 
remain  inviolate."    Harizell  v.  Commonwealth^  462. 

2.  Where  the  peremptory  challenges  on  the  part  of  the  Common- 
wealth, exhaust  the  jury  selected  from  the  regular  ^^Venire,"  and 
talesmen  are  called  from  the  bystanders,  the  prisoner  is  not  thereby 
deprived  of  a  trial  by  jury,  *'  as  heretofore,"  under  the  constitution ;  for 
if  the  Commonwealth  have  the  right  to  challenge,  the  legal  consequences 
which  flow  from  its  exercise  cannot  affect  the  right  itself,  and  the  right 
existing,  its  incidents  are  legal,  one  of  which  is  the  calling  and  impan- 
nelling  talesmen.     Id, 

3.  The  Commonwealth  is  not  compelled  to  exercise  her  right  of  chal- 
lenge, in  the  order  of  calling  the  jury,  so  that  if  the  challenges  to  the  first 
four  called  are  waived  she  cannot  afterwards  challenge,  but  is  entitled  to 
four  peremptory  challenges  out  of  all  the  jurors  that  may  be  called  at 
any  time  before  the  panel  is  full,  and  passing  by  individual  jurors,  and 
permitting  them  to  be  challenged  by  the  prisoner  or  sworn,  is  no  waiver 
of  the  right    Id. 

CURTESY. 

Husband  and  Wipe,  2,  3. 

CUSTOM. 

Evidence,  4-6. 
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Bailment,  1,  2. 

Bonds,  4. 

Contract,  4. 

Error,  8. 

Land,  3. 

Lot-Owners,  1,  2. 

Lunatics  and  Habitual  Drunkards,  1,  3,  5,  6. 

Railroads,  1,  2,  8,  9, 13,  14. 

KoADS,  6-7. 

Surety,  3,  5. 

Trusts,  9. 

DAMAGES.  NOMINAL. 
Ejectment,  7. 

DEBTOR  AND  CREDITOR. 
Actions  on  the  Case,  4. 
Banks,  1-4. 
Contract,  1-4. 

Decedents'  Estates,  1-3,  5,  6. 
Execution,  8,  9. 
Husband  and  Wife,  4-6. 
Surety,  1-3,  6-8. 

DECEDENTS'  ESTATES. 
Trusts,  9. 
Will,  8,  9. 

1.  One  purchased  a  farm  from  his  wife's  father,  during  her  lifetime, 
and  having  paid  most  of  the  purchase-money,  a  portion  of  the  balance 
due  was  remitted  by  the  father,  who  took  a  bond  lor  the  remainder ;  the 
amount  thus  remitted  was  charged  to  the  daughter  in  the  **  family  book," 
as  cash  paid  for  her.  After  her  death  her  husband  administered  upon 
her  estate,  and  upon  account  filed,  he  was  sought  to  be  charged  with  the 
sum  remitted :  Hddt  that  the  transaction  did  not  make  the  husband  the 
debtor  of  the  wife,  and  that  he  was  not  chargeable  with  it  in  adminbter- 
ing  upon  her  estate.     MasVs  Appeal,  24. 

2.  The  amount  remitted  by  the  father  was  an  advancement  to  the 
daughter,  though  made  to  the  husband ;  it  was  not  a  debt  due  to  the 
wife  from  the  husband,  for  when  remitted,  he  ceased  to  owe  it,  and  the 
direction  in  the  father's  will,  that  it  should  be  deducted  from  the 
daughter's  share,  could  not  operate  as  an  assignment  of  it  as  a  debt 
against  her  husband.    Id, 

3.  The  husband  is  not  chargeable  for  receiving  the  amount  remitted  as 
his  wife's  money,  for  it  was  remitted  directly  from  the  father  to  the  son- 
in-law,  and  was  not  her  property  under  the  Act  11th  April  1848,  so  that 
her  husband  could  be  responsible  to  her  for  receiving  it.    Id, 

4.  Questions  of  advancement  depend  upon  the  intention  of  the  parent, 
at  the  time  when  the  property  is  received  by  the  child.  Miller* s  Appeal,  hi, 

5.  Money  furnished  by  a  parent  for  the  education  of  a  child  will  not 
be  presumed  to  be  an  advancement,  without  proof  that  such  was  the 
intention  of  the  parent ;  for  the  education  of  a  child  is  a  parental  dutv ; 
nor  is  there  such  a  presumption  where  security  is  taken  trom  the  child 
for  the  amount  received,  or  where  the  parent  attempts  to  preserve  evi- 
dence of  it  as  a  debt,  by  note,  bond,  book  account,  or  otherwise.    Id. 

6.  Therefore,  where  a  parent  expended  money  for  the  education  of  his 
son,  which  he  charged  against  the  son,  in  his  *'  day  book"  (wherein  he 
kept  his  accounts,  and  in  which  the  son  was  credited  for  partial  repav- 
ments),  and  not  in  a  "  family  book"  where  advanced  portions  are  usually 
entered,  it  was  held,  that  the  money  furnished  by  the  parent  was  not  an 
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advancemeDt,  but  a  debt  <lue  by  the  son,  intended  to  be  such  by  the 
father,  when  it  was  expended  for  the  use  of  the  son.    Miller's  Appeal^  57. 

7.  Declarations  by  the  father,  made  in  the  absence  of  the  son,  not 
communicated  to  him,  and  after  most  of  the  money  had  been  furnished 
and  charged  against  him  in  a  book  account,  that  *'  it''  was  to  come  ofif 
from  his  **  erhachaft  or  inheritance,"  are  not  sufficient  to  convert  the  exist- 
ing debt  into  an  advancement.    Id, 

8.  The  widow  and  administratrix  of  a  decedent  claimed  her  exemp- 
tion under  the  Act  of  1851,  and  presented  the  appraisement  to  the  Or- 
phans' Court  for  confirmation,  but  the  court  declined  to  adjudicate  upon 
ner  right  to  the  exemption  until  the  settlement  of  the  administration 
account :  in  her  account  when  filed  she  claimed  a  credit  for  the  exemp- 
tion, which  was  allowed. 

Hddy  that  such  allowance  was  not  error,  though  the  appraisement  was 
not  confirmed  when  made,  for  it  was  competent  for  the  court  to  postpone 
their  decision  upon  it  until  the  filing  of  the  account,  and  by  tneir  final 
decree  thereon,  then  to  confirm  the  appraisement.     Baldy^a  Appeal^  328. 

9.  The  Widow's  Exemption  Act  of  1851  is  independent  of  the  Debtor's 
Act  of  1849,  and  is  not  restricted  like  that  act  to  debts  contracted  after 
any  particular  period,  the  only  restriction  being  as  to  liens  for  the  pur- 
chase-money of  land :  therefore,  where  the  debt  against  the  estate  of  the 
decedent  existed  prior  to  the  4th  of  July  1849,  the  time  to  which  the 
operation  of  the  Debtor's  Act  was  restricted,  it  would  have  no  effect  to 
prevent  the  allowance  of  the  $300  exemption  claimed  by  the  widow 
under  the  Act  of  1851.    Id. 

10.  Under  the  Act  of  8th  April  1833,  sections  4th  and  14th,  nephews 
and  nieces,  when  the  heirs  at  law  of  a  deceased  uncle,  take  in  the  dis- 
tribution of  his  estate  per  capita  and  not  per  stirpes.  Miller  and  Wife's 
Appeal,  387. 

11.  One  died  intestate,  without  issue,  leaving  as  his  heirs  at  law  the 
children  of  his  three  deceased  brothers,  one  leaving  one  child,  another 
four  children,  and  the  third  nine,  fourteen  in  all,  a  majority  of  whom 
petitioned  the  Orphans'  Court  to  award  an  inquest  to  make  partition  of 
nis  real  estate,  into  as  many  purparts  as  there  were  children,  on  the 
ground  that  they  took  per  capita^  which  mode  of  partition  being  decreed, 
an  inquest  was  held  and  partition  made  into  fourteen  purparts.  Judg- 
ment being  entered  thereon,  on  appeal  by  the  only  child  of  one  of  the 
brothers  of  intestate,  who  claimed  partition  per  stirpes  and  thereunder 
one-third  part  of  the  estate,  it  was  held:  that,  as  in  the  case  of  grand- 
children in  lineal  descent,  nephews  and  nieces  among  collaterals,  when 
heirs  at  law,  were  entitled  to  take  in  equal  shares  o«r  capita.    Id, 

12.  Article  2d  of  section  4th  of  the  Act  of  8th  April  1833,  is  not 
repealed  by  the  2d  section  of  the  Act  27th  April  1855,  providing  that  col- 
laterals shall  take  by  representation  ;  for  that  section  in  the  Act  of  1855. 
is  but  an  extension  of  article  4th  section  2d  of  the  Act  of  1833,  to  the 
case  of  collaterals,  and  as  the  first  did  not  affect  grandchildren,  so  the 
second  does  not  touch  the  case  of  nephews  and  nieces,  nor  does  it  repeal 
the  8th  section  of  the  Act  of  1833,  except  pro  tanto.    Id, 

13.  It  seems,  that  the  rule  is,  that  when  all  the  heirs  are  in  equal 
degree  of  consanguinity  to  the  decedent,  they  take  per  capita;  but  when 
they  stand  in  different  degrees,  then  the  more  remote  take  by  representa- 
tion.    Id, 

14.  The  Orphans'  Court  have  power  to  order  the  sale  of  the  real  estate 
of  a  decedent  on  application  of  tlie  administrator,  though  a  portion  of  it 
may  be  covered  by  a  mortgage,  upon  which  proceedings  have  been  insti- 
tuted in  a  common  law  court.     FitzimmoTis's  Appeal,  422. 

15.  It  is  a  matter  of  discretion  with  the  court  either  to  investigate  the 
facts  of  the  case,  or  to  refer  it  to  an  auditor  to  report  the  facts  with  his 
opinion  and  the  reasons  therefor ;  and,  where  issues  of  fact  are  raised  by 
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the  answer  of  the  mortgage^reditors  to  the  petition  for  the  order  of  sale, 
it  is  not  a  matter  of  right  for  them  to  have  those  issues  tried  either 
before  an  auditor  or  bjr  the  court.     FUzimmons's  Appeal,  422. 

16.  Under  the  Act  22d  March  1859,  the  Orphans'  Court  may  decree  a 
sale  on  credit.    Id. 

17.  It  is  not  a  sufficient  reason  for  reversing  the  decree,  that  it  required 
a  bond  with  approved  security  in  a  fixed  sum,  conditioned  for  the 
faithful  application  of  the  proceeds  of  sale,  &c.,  instead  of  a  penal  sum 
of  double  the  amount  of  the  estimated  value  of  the  land  to  be  sold;  for  it 
is  to  be  presumed,  that  the  court  below,  in  making  the  decree,  had  regard 
to  the  sufficiency  of  the  bond  as  to  amount.     Id. 

18.  Judgment  on  mortgage  being  entered  in  lifetime  of  mortgagor, 
after  his  death  his  executor  appeared  without  scire  facias  and  was  substi- 
tuted, but  being  afterwards  removed,  an  administrator  d^  bonis  non  was 
appointed,  against  whom  a  scire  facias  issued,  29th  September  1860, 
returnable  Ist  Monday  of  October,  to  bring  him  on  the  record.  On  20th 
October,  the  administrator  not  appearing,  judgment  of  substitution  was 
entered,  and  afterwards  a  levari  facias  issued,  to  which  judgment  and 
execution  a  writ  of  error  was  taken.  Held,  that  the  course  of  proceeding 
in  the  court  below  was  proper,  under  the  33d  section  of  the  Act  24th 
February  1834,  relating  to  executors  and  administrators;  and  that 
neither  the  27th  section  of  that  act,  granting  a  continuance  of  one  t«rm 
in  an  action  pending,  nor  the  32d  section,  applied  to  the  proceeding. 
Wallace^s  Administrator  v.  Holmes,  427. 

19.  Such  judgment,  however,  would  not  prevent  a  stay  in  order  to  let 
the  administrator  apply  for  a  sale  of  the  property,  under  the  order  of  the 
Orphans'  Court.     Id. 

20.  Where  the  assets  of  a  decedent's  estate  are  invested  and  drawing 
interest,  the  executors,  after  filing  their  account,  are  chargeable  with 
interest  upon  the  balance  for  distribution  therein  up  to  the  date  of  the 
final  decree,  even  though  they  have  charged  themselves  with  the  principal 
of  the  uncollected  securities ;  and  it  was  not  error  in  the  Orphans'  Court 
to  confirm  an  auditor's  report,  wherein,  upon  part  of  the  fund,  interest 
was  charged  from  the  date  of  a  former  auditor's  report  and  upon  the 
balance,  from  the  date  of  the  confirmation  of  the  first  account  by  the 
Supreme  Court,  up  to  the  filing  of  the  second  report,  though  the  first 
auaitor's  report  was  filed  before  the  confirmation  of  the  first  account,  and 
in  the  second,  the  auditor  went  back  of  that  account  as  confirmed  to 
the  date  of  the  first  report,  as  a  period  from  which  to  calculate  the  interest 
upon  a  part  of  the  fund.     Appeal  of  Gable* s  Executors,  231. 

21.  It  is  not  error  to  permit  a  partial  distribution  of  an  estate  (a 
share  in  which  is  claimed  oy  one  whose  right  as  a  legatee  under  the  will 
had  not  been  determined),  if,  in  the  opinion  of  the  Orphans'  Court,  enough 
of  the  estate  remains  thereafter  to  satisfy  the  claim  when  it  should  be 
established  ;  if  not,  a  sufficient  sum  should  be  set  apart  and  invested 
under  the  direction  of  the  court  to  abide  the  event.     Id. 

22.  Under  the  Act  of  27th  April  1855,  the  children  of  deceased  uncles 
and  aunts  take  by  representation,  such  part  of  the  estate  of  a  decedent 
as  the  parents  would  be  entitled  to  if  living.  The  rule  of  distribution  is 
per  stirpes  and  not  per  capita.     Brenneman's  Appeal,  115. 

23.  That  act  constituted  the  grandchildren  or  brothers  and  sisters,  and 
the  children  of  uncles  and  aunts,  additional  classes  of  collateral  heirs,  aa 
contradistinguished  from  next  of  kin,  and  they,  tlierefore,  take  as  such, 
when  entitled  to  inherit,  and  not  as  next  of  kin  as  under  the  Act  of  1833. 
Id. 

24.  The  second  cousins  of  the  decedent  are  not  entitled  to  a  distribu- 
tion under  the  act ;  whenever  they  are  entitled  to  inherit,  it  must  be  as 
next  of  kin,  and  their  distribution  is  per  capita.    Id, 
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Actions  os  the  Case,  3,  5. 
Decedents'  Estates,  7. 
Evidence,  3,  12. 
Practice,  2,  3. 
Pleading,  3. 
Will,  10. 

DEDICATION  TO  PUBLIC  USE. 
Corporations,  12,  13. 

DEED. 

Husband  and  Wife,  15,  16. 
Mines,  7. 
Trusts,  2. 

1.  Where  a  deed  does  not  undertake  to  convey  an  existing  estate,  and 
the  subject  of  the  grant  is  only  an  expectancy,  the  deed  is  executory 
only,  and  nothing  more  than  a  covenant  for  future  conveyance ;  for  the 
grant  and  the  covenant  contemplate  the  assurance  of  an  estate  Trhich 
might  possibly  be  thereafter  acquired,  either  by  descent  or  vrill,  an 
assurance  necessarily  future,  and  inoperative  at  law.  Bayler  v.  Con^ 
monweaUhy  37. 

2.  Though  a  conveyance  of  an  expectancy,  as  such,  is  impossible  at 
law,  ^et  it  may  be  enforced  in  equity  as  an  executory  agreement  to  con- 
vey, if  it  be  sustained  by  a  suflBcient  consideration.     Id, 

3.  One  bought  land  subject  to  the  payment  of  the  dower  of  a  widow 
charged  upon  it  in  the  hands  of  the  si'antor,  but  the  grantee  did  not  sign 
nor  seal  the  deed,  in  the  habendum  of  which,  the  charge  of  the  dower  was 
expressed:  he  devised  the  land  to  his  daughter  by  his  will,  and  after  his 
death,  and  when  the  dower  had  become  payable  by  the  death  of  the 
widow,  an  action  of  debt  was  brought  against  his  executors  for  the 
dower,  by  those  entitled  thereto.  Heldy  that  the  words  in  the  habendum 
of  the  deed  to  the  testator,  did  not  in  themselves  import  a  covenant  or 
promise  by  the  acceptance  of  it,  to  be  personally  answerable  to  discharge 
the  dower.     Shoenberger^s  Executors  v.  Hay^  132. 

4.  The  true  rule  for  the  interpretation  of  covenants,  is  so  to  expound 
them  as  to  ^ive  effect  to  the  actual  intent  of  the  parties,  as  collected  from 
the  whole  instrument ;  though  the  result  may  be,  that  words  per  ae, 
implying  a  personal  obligation,  will  be  denied  the  effect  of  a  covenant 
or  a  personal  promise  to  pay,  without  regard  to  the  enjoyment  of  the 
property.     Id, 

5.  That  the  devisee  of  the  testator  took  the  estate  subject  to  the 
dower.    Id, 

6.  The  owner  of  a  lot  of  land,  sold  a  part  of  it  by  parol  to  a  borough 
corporation  in  1841,  received  the  purchase-money,  delivered  possession, 
and  the  same  year  the  borough  erected  a  fire-engine  house  thereon  ;  no 
deed  was  executed  by  the  grantor  and  his  wife  until  December  1842 ; 
before  this,  on  the  6tb  September  1842  a  judgment  was  entered  against 
the  grantor,  upon  which  execution  issued,  and  the  whole  lot,  including 
the  portion  bought  by  the  borough,  was  sold  by  the  sheriff  to  the 
plaintiff  in  the  judgment,  who  brought  ejectment  and  sought  upon  the 
trial  to  restrict  the  corporation  from  giving  evidence  of  title  prior  to  their 
deed.  Held,  that  the  defendants  could  show  the  commencement  of  their 
title  under  the  parol  purchase,  from  the  date  of  their  possession,  which 
was  in  itself  notice  of  their  title,  when  brought  to  the  knowledge  of  the 
plaintiff.     Faiton  v.  Borough  of  Hollidaysburg,  206. 

7.  Though  the  deed  of  record  is  of  later  date  than  the  purchase,  it  is 
not  an  inconsistent  title  with  that  shown  by  the  parol  contract  accom- 
panied with  possession  in  the  grantees ;  it  was  evidence  of  the  consum- 
mation of  the  sale,  and,  as  though  it  were  the  perfecting  act  of  a 
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written  agreement  of  sale,  the  grantee  can  show  the  oommencement 
of  bis  title  from  the  date  of  his  possession.  FaUon  y.  Borough  of  RoUir 
dayshurg,  206. 

8.  The  corporation  defendant  was  not  estopped  as  against  the  plaintiff 
from  showing  an  earlier  inceptive  title  than  the  deed,  for  the  plaintiff 
had  undisputed  notice  of  possession  in  the  borough  from  the  time  it  was 
taken ;  therefore  he  was  not  misled  by  the  deed,  and  hence  is  not  in  the 
position  to  claim  the  exclusion  of  the  truth,  which  is  the  effect  of  an 
estoppel,  lest  it  might  iniure  him.  Having  notice  or  the  means  of  notice, 
that  the  defendant's  title  was  complete  in  equity  before  the  entrj  of  his 
judgment  against  the  grantor,  he  cannot  claim  to  have  been  misled  by 
the  deed.    Id. 

9.  Though  subscribing  witnesses  to  a  %DiH  m^Lj  be  asked  their  opinion 
of  the  testator's  capacity  to  make  a  will,  at  the  time  of  their  attesting  it, 
yet  ill  case  of  a  deed  they  must  testify  to  facts  only  on  the  [>oint  of  the 
sanity  or  capacity  of  the  grantor ;  they  cannot  give  their  opinion  as  to 
his  competency  to  contract,  for  the  execution  of  the  deed  is  all  that  is 
attested  by  them.    Dean  v.  Fuller,  474. 

10.  Therefore  it  was  not  error  in  the  court  below  to  overrule  qnestions 
propounded  to  the  subscribing  witness  in  a  deed  "whether  in  his  opinion 
the  plaintiff  had  an  unusual  or  undue  influence  upon"  the  grantor,  "at 
the  time  of  the  execution  of  the  deed,"  and  "  whether  in  your  opinion  was 
'  the  grantor'  in  a  fit  condition  to  make  the  deed  to  '  the  grantee,'  or  to 
deal  with  him  at  all  at  the  time ;"  for  the  facts  to  show  undue  influence 
were  for  the  jury,  who  alone  were  to  draw  the  conclusion  whether  or 
not  it  existed,  while  the  questions  offered,  if  admitted,  would  have  proved 
the  conclusion  without  the  facts.    Id, 

11.  Where  the  evidence  offered  to  set  aside  a  deed  was  not  such  as 
would  justify  a  chancellor  in  decreeing  its  cancellation,  or  a  common 
law  court  in  declaring  it  inoperative,  no  fraud,  legal  incapacity,  or 
mistake  being  shown,  it  was  not  error  to  direct  the  jury  to  fina  a  verdict 
for  the  plaintiff,  who,  in  an  action  of  ejectment  brought  by  him  to 
recover  the  land  conveved  therein,  claimed  under  the  alleged  fraudulent 
deed.    Insufficient  evidence  need  not  be  submitted  to  a  jury.    Id, 

DEMURRER. 

Corporations,  7. 

DEPOSITIONS. 

Practice,  10. 

DEPRECIATED  PAPER,  PAYMENT  IN. 
Banks,  1,  2. 

DESCRIPTION  IN  EJECTMENT. 
Ejectment,  3,  7. 

DISCOUNTING  BILL. 

Bills  and  Notes,  4. 

DISSOLUTION  OF  CORPORATION. 
Corporations,  14. 

DISTRIBUTION,  PARTIAL. 

When  allowed.    Decedents'  Estates,  21. 

DISTRIBUTION  PER  STIRPES  AND  PER  CAPITA. 
Decedents'  Estates,  10,  11,  13,  22-24, 
Will,  12. 

DIVORCE. 

Husband  and  Wife,  17-19. 
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DOWER. 

HCSBAND  AND  WiFK,  17-20. 

DRAFT  OF  SURVEY. 
Land,  5-13. 

EQUITABLE  TITLE. 
Ejectment,  1,  3. 

EQUITY. 

Deed,  2,  5,  8. 

Husband  and  Wife,  5,  7-9,  12-16. 

Sheriff,  5. 

Trusts,  1,  2,  8,  9. 

1.  On  bill  and  answer,  a  maater  in  chancery  was  appointed  to  take 
an  account  between  tlie  parties,  who,  after  many  meetings  before  the 
master,  amicably  arranged  their  differences  and  discontinued  the  pro- 
ceedings in  equity,  before  the  filing  of  the  report,  which  was  accordingly 
returned  with  the  testimony  but  without  an  account.  The  fees  chargea 
by  the  master  being  excepted  to,  the  court,  after  argument,  confirmed 
the  report,  and  ordered  them  to  be  paid  on  or  before  a  given  time  by 
the  complainant,  who  appealed  from  that  decree :  Held,  that  the  court 
below  were  the  best  judges  of  the  amount  due  the  master  under  the 
circumstances,  and  that  where  it  appeared  that  the  master  had  much 
labour  and  trouble  in  investigating  the  affairs  of  the  parties,  the  order 
of  the  court  below  would  not  be  interfered  with,  even  if  it  were  such  a 
final  decree  as  is  the  subject  of  an  appeal  to  the  Supreme  Court. 
TolU7i'3  Appeal,  385. 

2.  Irregularities  in  the  appointment  of  the  master,  in  not  revoking  his 
appointment  and  substituting  an  examiner  in  his  stead,  in  the  orders 
ot  the  court  and  proceedings  under  them,  <fcc.,  cannot  be  objected  to  by 
the  party,  at  whose  instance  the  appointment  and  subsequent  orders  were 
made.    Id. 

EJECTMENT. 

Deed.  6,  8,  11. 

Mines,  7. 

Trusts,  4,  5,  7. 

Vendor  and  Vendee,  5,  6. 

1.  Though  one  verdict  and  judgment  in  ejectment  upon  an  equitable 
title  is  conclusive  between  the  parties,  and  a  bar  to  any  subsequent  eject- 
ment for  the  same  land,  yet  in  order  to  have  this  effect,  the  judgment 
upon  the  verdict  must  have  been  regularly  entered  on  the  record :  it  is 
not  enough  that  the  jury  fee  was  paid  after  verdict,  and  an  entry  thereof 
indexed  in  the  lien  docket.     Fergtison  dc  Beits  v.  Staver,  213. 

2.  In  an  action  of  ejectment  by  F.  &  B.,  the  holders  of  the  legal  title 
to  the  undivided  half  of  a  tract  of  land,  against  S.,  who  claimed  under 
an  equitable  title,  a  verdict  was  returned  for  the  defendant,  but,  the 
charge  of  the  court  being  excepted  to,  no  judgment  was  regularly  entered 
upon  the  verdict:  the  jury  fee  was  paid  by  the  defendant,  and  the  verdict 
indexed  in  the  lien  docket.  A  second  ejectment  for  the  same  land,  and 
between  the  same  parties,  was  brought,  and  a  verdict  found  for  the 
plaintiffs,  upon  which  judgment  was  regularly  entered,  which  was  never 
reversed.  Afterwards  a  third  ejectment  was  brought  by  S.  against 
F.  &  B.,  and  a  verdict  rendered  for  the  plaintiff,  which  was  reversed  by 
the  Supreme  Court,  and  a  new  trial  ordered.  On  the  new  trial,  S.,  the 
plaintiff,  set  up  and  relied  upon  the  record  of  the  verdict  in  the  first 
ejectment  as  a  bar  to  defendant's  recovery;  whereon  judgment  was 
entered  for  the  plaintiff  by  the  court  below.  Held,  that  the  record  was 
not  a  bar,  and  no  defence,  for  there  had  been  no  judgment  entered  upon 
the  verdict,  the  payment  of  the  jury  fee  and  the  entry  upon  the  lien 
docket  not  being  equivalent  thereto;  that  there  being  a  verdict  and 
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judgment  in  favour  of  the  defendants,  F.  &  B.,  in  the  second  ej (Hutment,  it 
was  conclusive  in  their  favour — and  that  judgment  should  have  been 
entered  for  them  by  the  Court  below.     Ferguson  do  Belts  v.  Slaver,  213. 

3.  Where  the  description  in  the  writ  of  ejectment  was  for  a  certain 
limestone  quarry,  containing  about  three  acres,  and  bounded  on  two 
sides  by  adjoiners,  a  verdict  for  the  quarry,  describing  the.two  boundaries, 
would  have  been  sufficiently  certain.  ClemeiU  db  Masser  v.  Ycmiigman 
(&  Walter,  341. 

4.  A  judgment  for  plaintiff  on  a  conditional  verdict  in  ejectment  is  for 
costs  as  well  as  for  tne  land,  and  if  it  become  absolute,  the  plaintiff  is 
entitled  to  delivery  of  the  land  as  well  as  process  for  costs.  Bradley  r. 
O'Donnell  i&  Slorm^  479. 

6.  Where  it  was  agreed  by  the  conditional  verdict  in  an  action  of  eject- 
ment, brought  to  compel  payment  of  the  balance  of  purchase-money  due 
under  articles  of  agreement,  that  on  failure  to  make  payment  on  the  times 
fixed,  the  land  should  be  sold  under  the  direction  of  the  court,  and  the 
money  raised  applied  to  the  payment  of  the  amount  due,  and  the  land 
was  so  sold,  upon  such  failure,  for  less  than  the  balance  due,  to  the 
plaintiff,  the  purchaser,  who  still  held  the  legal  title  to  the  land,  be  was 
entitled  to  a  writ  of  habere  Jacia^  possessionem  and  Jieri  facias  for  costs ; 
for  the  effect  of  the  agreement  was  the  same,  as  to  the  costs,  as  if  the 
property  had  been  delivered  in  the  ejectment  for  non-performance  of  the 
conditions  of  the  verdict.     Id. 

6.  Where  the  plaintiff  in  the  ejectment  had  formerly  brought  an  action 
of  trespass  quare  clausum  fregit^  against  several  defendants,  of  whom  the 
husband  of  the  defendant  in  the  ejectment  was  one,  for  trespassing  upon 
the  land  claimed,  and  had  recovered  therein,  the  recovery  is  not  conclusive 
in  the  action  of  ejectment,  because  the  defendant  was  not  a  party  to  it 
Ewing  v.  Alcorn,  492. 

7.  Where  the  prcecipe  in  ejectment  contains  a  sufficient  description,  a 
general  finding  for  the  plaintiff,  with  nominal  damages,  is  referable 
thereto:  hence,  a  verdict  of  a  jury,  finding  "for  the  plaintiff  with  six 
cents  damages,''  is  good,  where  the  prcecipe  is  sufficiently  descriptive, 
being  in  effect  a  finding  of  the  issue  in  his  favour.    Id, 

ELECTION,  UNDER  WILL, 

Will,  8,  9. 

ENDORSER  AND  ENDORSEE. 
Banks,  1,  2,  4,  6. 
Bills,  1-4. 

ERROR. 

Actions  on  the  Case,  2,  7-9. 

Attachment. 

Bailment,  2. 

Bonds,  3. 

Constitutional  Law,  2,  4. 

Corporations,  7. 

Decedents'  Estates,  8,  17,  18. 

Deed,  9-11. 

Equity,  1. 

Evidence,  4,  8. 

Execution,  7. 

Husband  and  Wife,  6,  9, 19. 

Insurance,  7. 

Land,  3,  5,  6. 

Mines,  I. 

Practice,  5. 

Railroads,  3,  13,  14. 
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Roads,  9. 

SnERIFF,  1. 

Vendor  and  Vendee,  4,  5. 

1.  Where  the  court  instructed  the  jury,  that  the  plaintiff's  evidence  waa 
Buch  as  would  entitle  him  to  recover,  unless  there  was  other  evidence  to 
satisfy  them  beyond  a  reasonable  doubt,  that  the  original  tract  was  differ- 
ently located  on  the  ground,  and  so  as  to  include  the  land  in  controversy, 
but  gave  no  binding  instruction  or  opinion  as  to  the  suflSciency  of  the 
defendant's  testimony  for  any  purpose,  the  testimony  itself  is  not  a  part 
of  an  exception  by  plaintiff  to  such  a  charge,  afl  it  would  be,  if  the  court 
below  had  pronounced  the  testimony  sufficient,  if  believed,  to  defeat  the 
plaintiff's  cane,  and  hence  is  not  legally  brought  up  before  the  Supreme 
Court  for  review  by  the  exception.     Caldtotll  v.  Holler^  160. 

2.  The  charge  to  the  jury,  that  "if  there  was  not  clear  and  satisfac- 
tory evidence  that  the  original  survey  on  the  ground  included  the  triangle 
in  dispute,  their  verdict  should  be  for  the  plaintiff,"  and  referring  to  them 
all  the  facts,  including  the  evidence  as  to  the  quality  of  the  land  in  the 
triangle,  &c.,  cannot  be  excepted  to  by  thd  plaintiff,  because  it  could  not 
have  been  more  favourable  for  him.     Id, 

3.  Exception  cannot  be  taken  to  the  refusal  or  omission  of  the  court 
below  to  charge  the  jury  to  find  for  the  plaintiff,  where  there  was  no 
prayer  for  such  instruction,  nor  any  such  point  presented  on  the  trial  of 
the  cause.     Id. 

4.  An  order  setting  aside  an  execution  is  not  a  matter  of  discretion  with 
the  court  below,  but  a  final  decree  such  as  is  reviewable  on  a  writ  of 
error.     Pontius  v.  Nesbit^  309. 

5.  A  writ  of  error  to  the  Supreme  Court,  brings  up  only  the  record  of 
the  court  below,  with  such  matters  as  may  be  embraced  in  a  bill  or  bills 
of  exception.     Guthrie  (&  McGuire  v.  WilsoUy  430. 

6.  In  an  action  of  debt  against  the  sureties  on  a  bond  given  by  a  pur- 
chaser, to  secure  the  payment  of  a  balance  of  purchase-money  for  certain 
real  estate,  there  was  a  submission  to  arbitrators  whose  award  was  to  be 
final,  but  the  legal  questions  raised  and  decided  were  to  be  reported  to 
the  court  for  decision,  with  leave  to  either  party  to  take  a  writ  of  error. 
On  the  trial,  certain  points  of  defence  were  submitted,  as  that  the  bond 
was  a  guarantee,  a  conditional  and  not  an  independent  obligation — that 
payment  of  some  of  the  instalments  due  had  been  tendered,  &c.,  but  the 
award  was  for  the  full  amount  due  the  plaintiff,  and  contained  the  points 
without  the  evidence,  to  which  there  were  no  bills  of  exception.  The 
court  below  having  confirmed  the  award  ;  on  writ  of  error,  it  was  hdd: 
that  only  the  record,  containing  the  docket  entries,  the  submission,  award, 
the  exceptions  thereto,  and  the  judgment,  were  before  the  Supreme  Court ; 
and  that,  as  the  points  of  law  submitted  to  the  arbitrators  depended  upon 
evidence,  not  brought  up  by  bills  of  exceptions,  the  judgment  of  the  court 
below  could  not  be  reviewed,  but  must  be  affirmed.     Id, 

7.  Where,  on  the  trial  of  an  ejectment,  in  the  bill  of  exceptions  tendered 
to  the  court  below,  the  existence  of  a  certain  line  on  the  ground  was  stated 
and  admitted  by  the  plaintiff  in  error,  this  court  will  not  reverse,  because 
the  court  below,  in  cnarging  the  jury,  assumed  the  existence  of  the  line 
as  a  fact  in  the  case.     Ewing  v.  Alcorn^  492. 

8.  The  proceeds  of  the  execution  having  been  distributed  by  the 
auditor,  in  part  to  the  payment  of  rent  for  the  house  wherein  defendant 
and  his  mother  lived,  the  auditor's  report  was  offered,  in  mitigation  of 
damages,  but  the  court  below  rejected  the  offer,  and  defendant  did  not 
except.  This  rejection  being  assigned  for  error,  it  was  Hddy  1.  That  the 
assignment  could  not  be  regarded,  for  no  bill  of  exception  to  the  rejection 
had  been  sealed  by  the  court  below.  2.  That  the  report  was  not  evidence 
as  vffered,  nor  could  proof  of  the  amount  paid  out  of  the  proceeds,  for 
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rent,  be  admitted  in  evidence,  to  abate  damages,  in  the  action  of  trespass. 
Graham  db  Mellor  v.  McCreai-y,  615. 

EQUITABLE  EJECTMENT. 
Ejectment,  1,  2 

ESTATE  BY  CURTESY. 

Husband  and  Wife,  2,  3. 

ESTATE  DOWER. 

Husband  and  Wipe,  20. 

ESTATE  FOR  LIFE. 

Husband  and  Wife,  3. 

ESTATE  TAIL. 

Will,  4-7, 

ESTOPPEL. 
Deed,  8. 

Corporations,  8. 
Husband  and  Wife,  12,  14. 
Land,  2. 

EVIDENCE. 

Actions  on  the  Case,  3,  5,  8,  9. 

Contract,  4. 

Corporations,  10,  13. 

Decedents'  Estates,  6. 

Deed,  6,  7,  9-11. 

Error,  2,  6,  8. 

Husband  and  Wife,  18. 

Insurance,  6. 

Land,  2-6,  8,  9,  12. 

Mines  2,  3,  6. 

Railroads,  1,  3. 

Sheriff,  5. 

Surety,  4,  5. 

Vendor  and  Vendee,  5,  6. 

Will,  10. 

1.  Where  the  testimony  of  a  witness  for  the  plaintiff  was  assailed  by 
witnesses  on  the  part  of  the  defendant,  on  the  ground  of  her  mental  in- 
competency,  who  detailed  facts  and  expressed  opinions  as  to  it,  questions 
on  the  part  of  the  plaintiff  in  cross-examination,  the  object  of  which  was 
to  draw  from  them  an  opinion  as  to  her  competency,  are  proper  and  com- 
petent.    Bricker  v.  Ligkiner^s  Executor,  199. 

2.  The  question  as  to  mental  competency  to  make  a  contract  or  a  will, 
as  well  as  to  deliver  truthful  testimony,  depends  upon  the  opinions  of 
those  who  have  observed  the  conduct  of  the  party  and  his  intellectual 
developments;  and  after  facts  and  circumstances  are  sworn  to  as  the 
groundwork  of  those  opinions,  they  are  admissible  in  evidence.     Id, 

3.  Testimony,  that  a  witness  had  previously  told  the  same  story  that 
she  swore  to  on  the  trial,  is  not  admissible,  under  the  rule  which  permits 
evidence  of  what  a  witness  swore  to  on  a  jfbrmer  trial  to  be  given  in  evi- 
dence to  corroborate  him ;  but  where  it  tended  to  corroborate,  and  at  the 
same  time  to  enable  the  jury  to  judge  of  her  intellectual  faculties,  the 
admission  of  the  evidence  is  not  a  ground  for  reversing  the  judgment.  Id. 

4.  Where  suit  was  brought  for  a  bill  of  goods  sold  more  than  six  years 
before,  and  the  Statute  of  Limitations  was  pleaded;  evidence  of  Uie 
practice  and  custom  of  the  trade  to  sell  goods  upon  a  system  of  credits, 
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was  held  inadmissible  for  the  purpose  of  proving  that  the  price  was  not 
to  be  paid  when  the  goods  were  sold,  but  on  a  certain  date  thereafter,  so  as 
to  avoid  the  bar  of  the  statute  by  showing  that  the  bill  was  not  due  until 
within  the  six  years :  and  it  was  error  in  the  court  below  to  receive  the 
evidence  and  refer  it  to  the  jury  as  testimony  from  which  they  might 
infer  a  contract  different  in  terms  from  that  exhibited  in  the  account. 
Eursh  V.  North,  241. 

5.  But  if  any  such  eeneral* custom  had  been  proved,  or  a  special  custom 
affecting  the  peculiar  locality  or  trade,  it  woula  have  been  the  law  of  the 
contract,  and  both  parties  would  have  been  bound  by  it.    Id, 

6.  The  usage  and  practice  of  the  firm,  though  not  good  as  a  custom, 
would  have  been  binding,  if  expressly  made  part  of  the  contract,  or  shown 
to  have  been  known  and  assented  to  by  the  defendant  at  the  time :  and 
evidence  of  such  a  contract,  either  direct,  or  by  proving  a  course  of  deal- 
ing between  the  parties  on  such  terms,  and  of  such  frequency,  as  to  justify 
the  inference  that  the  transaction  was  on  the  accustomed  terms,  is  admis- 
siblet    Id, 

7.  Title  is  admissible  in  evidence  in  actions  of  replevin  and  trover,  when 
incidentally  brought  in  Question.     Clement  v.  Wright^  250. 

8.  The  offer  of  the  defendant  to  prove  that  the  plaintiff  was  convicted 
of  manslaughter,  and  sentenced  for  a  term  of  three  years  to  the  peni- 
tentiary, was  inadmissible  because  irrelevant,  and  it  was  properly  rejected 
by  the  court  below.     Fainter  v.  Drum,  467. 

9.  Subscribing  witnesses  to  a  deed  cannot  give  their  opinion  as  to  the 
competency  of  the  grantor  to  contract,  for  the  execution  ot  the  deed  is  all 
that  is  attested  by  Uiem.    Dean  et  al.  v.  FtUler,  474. 

10.  Insufficient  evidence  need  not  be  submitted  to  a  jury.    Id, 

11.  In  proceedings  instituted  by  a  borough  to  perpetuate  testimony  in 
relation  to  its  streets,  highways  or  landings,  notice  by  publication,  in 
pursuance  of  an  order  of  the  court,  is  sufficient  to  entitle  the  testimony  to 
oe  read  in  any  judicial  proceeding  relating  to  the  subject-matter  thereof 
between  the  borough  and  any  of  its  inhabitants  or  property-holders. 
Borough  of  Birmingham  v.  Anderaon,  606. 

12.  The  declarations  of  a  deceased  surveyor  relative  to  lines  run  and 
plans  made  from  actual  survey  in  such  a  case,  are  evidence,  though  not 
made  under  oath.    Id, 

13.  Evidence  of  the  contents  of  lost  portions  of  the  record  is  admissible 
after  their  existence  and  loss  have  been  proved.  MiUimore  v.  MiUimare^ 
151. 

EXCEPTION,  BILLS  OF, 
Error,  2,  3. 

EXECUTION. 

Constitutional  Law,  1-3. 

Husband  and  Wife,  7,  9. 

Judgment,  1,  2. 

Landlord  and  Tenant,  1,  2. 

Sheriff,  3-5. 

Surety,  3. 

Vendor  and  Vendee,  1,  2,  4-6. 

1.  Though  the  general  rule  is,  that  in  the  absence  of  express  stipula- 
tions to  the  contrary,  a  sheriff's  sale  discharges  all  prior  liens  against  the 
title,  yet  where  the  conditions  defining  the  liens  to  which  a  sale  was  sub- 
ject, were  in  writing  and  were  expressed  in  the  sheriff's  deed,  the  court 
will  not  relieve  the  purchaser  from  any  part  of  his  bid,  but  will  enforce 
the  contract  of  sale.     SchalVs  Appeal,  170. 

2.  If  an  execution  be  issued,  not  for  the  enforcement  of  the  judgment 
by  levy  and  sale,  but  for  the  purpose  of  a  lien,  and  to  acquire  security  fur 


Digitized  by 


Google 


542  INDEX. 

EXECUTION. 

the  debt,  it  will  be  postponed  to  a  subsequent  execution  issued  in  good 
faith.     Freehurger*s  Appeal,  244. 

3.  Where  the  plaintiffs  in  the  prior  execution  alleged  that  they  had 
given  orders  to  the  sheriff  to  proceed  and  sell  before  the  second  execution 
came  into  his  hands,  they  must  prove  the  fact  affirmatively,  or  their  exe- 
cution will  lose  its  priority.     Id, 

4.  Where  one  of  the  plaintiffs  and  his  attorney  instructed  the  sheriff^ 
when  the  execution  was  placed  in  his  hands,  *'not  to  proceed  until  further 
orders ;"  afterwards,  that  he  "  should  make  a  levy,  but  not  sell ;"  and 
subsequently,  by  arrangement,  permitted  the  debtor  to  have  access  to  the 
property  levied,  giving  him  the  keys  of  the  shop,  it  is  sufficient  evidence 
that  their  execution  was  not  issued  to  collect  the  judgment-debt,  but  for 
another  purpose,  which  was  not  legitimate  nor  protected  by  the  law.  M. 

5.  In  an  execution-attachment,  the  plaintiff  is  placed  in  the  position 
and  acquires  the  rights  of  his  debtor,  as  regards  the  garnishee ;  and  after 
an  answer  filed  and  issue  ioined,  the  same  presumptions  of  law  arise  upon 
the  trial  from  any  particular  evidence,  as  if  there  had  been  no  attachment, 
and  the  suit  had  been  by  the  debtor  against  the  garnishee.  Fessler  y. 
EUis  ei  al,  248. 

6.  The  garnishees  in  an  attachment  answered  to  the  interro^tories, 
that  they  had  no  goods  or  effects  of  the  defendant,  and  that  nothing  was 
due  him  by  them.  Issue  being  joined  on  the  plea  of  nulla  boria,  upon 
the  trial,  the  plaintiff  showed  that  one  of  the  garnishees  had  been  indebted 
to  the  defendant  for  sawing  upon  contract  a  large  amount  of  lumber,  but 
did  not  show  any  indebtedness  at  the  time  of  or  since  the  attachment ; 
nor  did  the  garnishee  show  any  payment  or  set-off,  which  would  have 
been  a  defence  had  suit  been  brought  for  the  manufacture  of  the  lumber. 
Meld,  that  the  contract  and  performance  being  proved,  and  no  payment 
or  set-off  shown,  the  presumption  arose  that  the  money  earned  had  not 
been  paid ;  that  from  the  facts  in  evidence,  the  conclusion  of  law  vras, 
that  the  garnishee  had  funds  in  possession  sufficient  to  satisfy  the  judg- 
ment, and  that  the  instruction  ot  the  court  below  to  the  jury,  to  find  for 
the  defendant  on  the  ground  that  the  plaintiff  had  failed  to  make  out  a 
case,  was  error.    Id, 

7.  An  order  setting  aside  an  execution  is  not  a  matter  of  discretion 
with  the  court  below,  but  a  final  decree,  such  as  is  reviewable  on  a  writ 
of  error.  It  is  a  "judgment"  with  which  "persons  may  find  themselves 
aggrieved"  within  the  Act  of  May  22d  1122,  relating  to  writs  of  error 
and  appeals.     Pontius  v.  Nesbii,  309. 

8.  The  general  rule  is,  that  a  plaintiff  may  have  as  many  executions 
at  the  same  time  as  the  law  affords,  and  pursue  each,  until  satisfaction  is 
obtained  on  one :  therefore,  where  the  Court  of  Common  Pleas  set  aside 
an  execution-attachment  against  bank  stock  belonging  to  a  defendant, 
standing  in  the  name  of  another  upon  the  books  of  the  bank,  because  a 
previous  execution-attachment  upon  the  same  judgment  against  deposits 
was  still  outstanding,  it  was  error.     Id. 

9.  A  debt  due  to  a  third  person  by  the  plaintiff  in  an  execution,  under 
which  the  goods  of  his  debtor,  the  defendant.,  are  taken  by  the  sheriff 
but  not  sold,  may  be  attached  in  the  hands  of  such  defendant,  by  attach- 
ment process,  from  a  justice  of  the  peace;  and  after  judgment  on  the 
attachment,  it  is  entitled  to  payment  out  of  the  proceeds  of  the  sale  paid 
into  court  for  distribution.     Wlniemitz's  Appeal,  490. 

10.  The  rule  that  money  in  the  hands  of  the  sheriff,  in  his  official 
capacity,  cannot  be  attached,  does  not  apply  to  an  attachment  made 
pending  the  levy,  nor  is  the  levy,  as  between  the  debtor  and  creditor,  a 
satisfaction  of  the  debt;  therefore,  up  to  the  time  of  the  sale,  there  was  a 
debt  due  to  the  plaintiff  in  the  execution,  which  was  liable  to  attachment 
at  the  suit  of  his  creditors.    Id. 
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EXECUTORS  AND  ADMINISTRATORS. 
Decedents'  Estates,  1,  8,  9,  18, 
Trusto,  9. 

EXECUTORY  CONVEYANCE. 
Deed,  1,  2. 

EXEMPTION. 

Decedents'  Estates,  8,  9. 

EXPECTANCY. 
Deed,  1,  2. 

FACT. 

Law  and  Fact. 

FEES. 

Equitt,  1. 

FEIGNED  ISSUE. 
Will,  10. 

FINAL  DECREE. 
Equity,  1. 

FOREIGN  ATTACHMENT. 

Attachment. 

FORFEITURE  OF  CORPORATION  CHARTER. 

Not  to  be  tried  collaterally.    Corporations,  7,  16. 

FORMER  RECOVERY. 
Ejectment,  6. 

FRAUD. 

Deed,  8. 

Husband  and  Wife,  18. 

Pleading,  2. 

Trusts,  9. 

Vendor  and  Vendee,  2-6,  8. 

1.  Fraud  is  a  sufficieDt  answer  to  the  plea  of  the  Statute  of  Limitations. 
Bricker  v.  Liyhiner'a  Executory  199. 

2.  Fraud  in  law  differs  from  fraud  in  fact,  in  that  when  certain  ^*  indicia** 
are  established,  its  presence  is  determinable,  as  a  matter  of  law  by  the  courts 
regardless  of  evil  intent  on  the  part  of  those  engaged  in  it^  whereas  fraud 
in  fact  depends  upon  the  fraudulent  intent  of  the  parties,  and  the  facts 
establishing  this  are  for  the  jury.    Milne,  Brown  dc  Co,  v.  Henry,  352. 

GARNISHEE. 

Attachment,  1. 
Execution,  5,  6,  9,  10. 

GOODS  SOLD  AND  DELIVERED. 
Evidence,  4. 

GRANDCHILDREN. 

When  not  included  in  term  "  Children."    Will,  17. 

GRANT. 

Assignment,  3. 

GUARANTY. 

SuRETr. 

HABITUAL  DRUNKARD. 

Lunatics  and  Habitual  Drunkards. 

HUSBAND  AND  WIFE. 

i  Actions  on  the  Case,  5. 

Decedents'  Estates,  1-3. 
Lunatics  and  Habitual  Drunkards,  1,  2,  6. 
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HUSBAND  AND  WIFE. 
Surety,  3. 
Vendor  and  Vendee,  1,  2. 

1.  A  married  woman  gave  a  mortgage  to  a  creditor  of  her  husband's, 
of  *'  all  the  estate,  right,  title,  and  interest,''  to  which  she  would  be  enti- 
iled  in  her  father's  estate,  on  his  death,  and  also  covenanted  with  her 
husband  **  to  stand  seised  of  said  estate,  right,  title,  and  interest,  to  the 
use  of  the  mortgagee  and  his  heirs,  and  to  make  further  assurances." 
The  mortgage  was  given  for  the  sole  purpose  of  securing  a  prior  debt  of 
the  husband's,  and  no  consideration  was  received  by  ner  or  j^iven  by 
the  mortgagee.  After  the  death  of  the  father,  the  mortgagee  claimed  her 
bbare  of  tne  real  estate,  ffeldj  that  he  was  not  a  purchaser  for  value,  and 
that  the  mortgage  did  not  enable  him  to  hold  against  her,  the  share  of 
her  father's  lands,  which  descended  to  her  at  his  death.  Baylor  v.  Cam- 
monwealiht  37. 

2.  In  Pennsylvania  a  surviving  husband  is  entitled  to  curtesy  of  land 
of  his  deceased  wife,  though  she  had  no  actual  possession,  but  only  a 
potential  seisin  during  her  life.  If  she  had  possession  by  a  tenant  for 
years,  or  only  the  right  to  present  possession,  it  is  sufficient  Buchanan 
V.  Duncan,  82. 

3.  A  testator  by  will  provided  that  his  widow,  during  her  life,  should 
live  upon  the  homestead  farm,  upon  which  she  was  to  have  certain 
rights  and  privileges ;  as,  a  portion  of  the  dwelling-house,  one-half  of 
the  garden,  one-hfuf  of  the  share  of  the  grain  coming  from  the  tenant, 
pasture  in  summer  and  hay  in  winter  for  her  cow  and  horses,  firewood, 
&c.  He  then  made  a  distribution  of  his  whole  estate,  and  after  making 
a  few  legacies  and  bequests,  gave  to  each  of  his  two  daughters,  who  were 
both  married,  the  "  one-half  part  of  his  real  and  personal  estate  for  the  use 
and  benefit  of  her  legal  heira ;"  afterwards,  and  before  the  death  of  the 
widow,  one  of  the  daughters,  the  wife  of  B.,  died,  and  her  husband 
claimed  his  curtesy  as  one-half  of  the  farm.  In  an  action  of  ejectment, 
brought  by  him,  it  was  held,  that  the  widow  had  not  an  estate  for  life  in 
the  homestead  farm,  but  only  certain  rights  and  privileges  in  it.  That, 
subject  to  the  provisions  in  favour  of  the  widow,  it  descended  to  the  two 
daughters  at  the  death  of  the  testator,  the  wife  of  B.  taking  an  estate  in 
fee  simple  in  one  undivided  moiety  of  the  farm,  in  which  her  husband 
was  entitled  to  an  estate  by  curtesy  at  her  death.    Id, 

4.  A  married  woman,  in  1845,  lent  to  her  husband  and  another  trading 
in  partnership,  a  sum  of  money  on  interest,  out  of  her  own  separate  estate. 
In  1857  the  firm  made  an  assignment  for  the  benefit  of  creaitors.  Upon 
distribution  of  the  firm  assets,  under  the  assignment,  it  was  held,  that 
she  was  entitled  to  a  distribution  upon  the  amount  of  her  not«  with 
interest,  and  that  her  claim  was  not  barred  by  the  Statute  of  Limitations. 
Kutz's  Appeal,  90. 

5.  The  wife  could  not  maintain  an  action  at  law  against  the  promissors, 
for  one  of  them  was  her  husband ;  and  if  the  money  was  held  in  trusty 
and  was  not  recoverable  at  law,  the  Statute  of  Limitations  would  not  run 
against  her.  The  disability  of  coverture,  in  equity  as  well  as  in  law, 
under  which  she  was,  from  the  date  of  the  note  to  the  assignment,  would 
prevent  the  running  of  the  statute ;  so  that  she  was  not  barred  of  her 
claim  in  equity.     Id, 

6.  Where  the  wife's  claim  was  resisted  before  the  auditor  and  in  the 
court  below,  on  the  sole  ground  that  it  was  barred  by  the  statute,  it  is 
too  late  afterwards  to  object,  that  there  was  no  proof  that  the  sum  loaned 
was  not  her  separate  estate.  She  was  permitted  to  receive  and  loan  out 
the  money,  ana  neither  her  husband  nor  the  creditors  claiming  through 
him,  can  object  that  the  money  loaned  was  not  hers.     Id. 

7.  Under  the  Act  of  Uth  April  1848  and  I2th  April  1850,  the  levy  and 
Bale  of  a  wife's  real  estate  by  a  creditor  of  her  husband's,  on  execution 
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against  him,  is  contrary  to  law  and  may  be  restrained  by  injunction. 
Munier^s  AppecU,  194. 

8.  In  order  to  authorize  the  interference  of  a  court  of  equity,  a  clear 
case  of  title  in  the  wife  under  the  Acts  of  1848  and  1850,  must  be  made 
out ;  otherwise  the  court  will  not  interfere,  but  leave  the  parties  to  their 
remedy  at  law.    Id. 

9.  Where  the  real  estate  of  a  wife  was  levied  on  by  a  creditor  of  her 
husband's,  and  was  about  to  be  sold,  it  was  error  in  the  court  to  dismiss  a 
bill  filed  by  her,  for  a  preHminary  injunction  to  restrain  the  execution- 
creditor  from  selling  it.     Id. 

A.  being  largely  indebted  to  his  wife  for  moneys  receivedout  of  her  sepa- 
rate estate,  gave  a  mortgage  on  his  own  real  estate  for  the  balance  then 
due,  to  a  trustee  in  trust  for  her.  Three  days  afler,  he  gave  a  judgment 
to  his  partner  B.  to  secure  him.  Afterwards  A.  and  wife  conveyed  the 
mortgaged  premises  for  a  certain  sum,  subject  to  the  mortgage  in  express 
terms  to  C,  who  soon  after  reconveyed'  to  the  wife  on  the  same  terms. 
The  wife  then  joined  with  her  husband  in  a  mortgage  to  H.,  to  secure 
him  for  money  loaned  to  the  husband.  At  the  same  time  H.  procured 
an  assignment  of  the  wife's  mortgage  from  her  trustee  as  collateral,  and 
also  a  release  from  B.  of  the  priority  of  his  lien.  The  real  estate  was 
then  sold  under  the  trustee's  mortgage,  and  the  proceeds  were  ruled  into 
court  and  claimed  by  the  wife,  on  tlie  ground  that  the  mortgage  in  trust 
for  her  still  subsisted.     Held, 

10.  That  the  conveyance  of  the  mortgaged  premises  to  the  wife  did 
not  extinguish  the  mortgage  held  in  trust  for  ner,  because  her  trustee 
was  not  a  party  to  it,  the  intent  to  keep  the  mortgage  alive  appeared  upon 
the  face  or  the  conveyance,  it  was  for  her  interest  in  oraer  to  prevent 
subsequent  liens  from  coming  in  before  her,  and  because  all  parties  acted 
upon  the  idea,  and  treated  the  mortgage  as  if  it  was  subsisting.  Ha1£s 
Appeal,  209. 

11.  That  the  mortgage  to  H.  executed  by  A.  and  wife  was  of  their 
estate,  subject  to  the  trust  mortgage  in  her  favour,  and  that  the  assign- 
ment by  the  trustee  to  H.,  as  collateral  security  for  a  precedent  debt  of 
the  husband's,  without  the  assent  of  the  cestui  que  trusty  did  not  pass 
any  interest  in  that  mortgage  to  the  assignee.    Id, 

12.  That  though  the  wife,  one  of  the  mortgagors,  was  in  equity  the 
owner  of  the  first  mortgage,  the  subsequent  mortgage  by  herself  and  bus 
band  to  H.,  after  she  ^came  the  owner  of  the  land,  would  not  postpone 
in  his  favour  the  lien  of  the  trustee's  mortgage,  nor  estop  her  from  claim- 
ing the  money  in  satisfaction  of  that  lien ;  else  more  force  would  be 
given  to  her  acts  bj  indirection  than  the  law  would  give,  if  done  directly 
to  that  end,  for  without  the  assent  and  co-operation  of  the  trustee,  she 
could  not  transfer  nor  release  it ;  nor  if  there  were  no  trustee,  could  she 
do  this,  without  the  joinder  of  her  husband.     Id. 

13.  Though  equity  will  sometimes  give  effect  to  acts  not  in  themselves 
binding  obligations  at  law,  yet  it  does  so  only  to  reach  those  who  ought 
to  be  made  responsible,  or  who  are  liable  in  person  or  estate  to  pay  a 
debt.  It  will  not  give  relief  to  a  creditor  out  of  the  separate  estate  of 
the  wife,  where  the  debt  was  not  hers,  but  that  of  the  husband ;  and 
where  her  estate  only,  subject  to  the  lien  of  the  mortgage  held  by  her 
trustee,  was  pledged,  the  pledgee  cannot  require  her  to  make  good  his 
mortgage  out  of  the  proceeds  of  the  sale  of  the  property,  belonging  to 
her  trustee  under  the  mortgage  in  her  favour.    Id. 

14.  Where  the  wife  was  not  the  debtor,  nor  personally  bound  as  surety 
in  the  mortgage  executed  by  herself  and  husband  to  his  creditor,  her 
interest  in  the  trust  mortgage  could  not  be  postponed  to  his  claim  against 
them  on  the  second  mortgage ;  and  since  she  had  not  parted  in  law  or 
equity  with  the  mortgage  held  in  trust  for  her,  it  was  entitled  as  the  first 
mortgage  to  be  paid  in  preference  to  any  subsequent  liens.    M, 

4  We.— 35- 
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15.  A  married  woman  bought  land,  received  the  deed  and  gave  bond 
and  mortgage,  all  in  her  own  name  alone,  for  the  balance  of  the  purchase- 
money,  to  be  paid  at  the  death  of  two  annuitants,  to  whom  the  interest 
was  to  be  paid  annually  during  life.  By  condition  in  the  bond,  the 
principal  could  *^  be  collected  as  if  fully  due,"  on  default  for  six  months 
m  paying  the  interest.  Held,  that  upon  such  default,  the  principal  could 
be  collected  by  suit  upon  the  mortgage.     Glass  v.  Wartcick,  140. 

16.  Though  in  strict  law  a  married  woman  has  no  power  to  make 
such  contracts,  except  when  joined  with  her  husband,  yet,  in  order  to  pre- 
vent great  injustice,  they  will  be  enforced  in  equity,  and  according  to 
the  necessities  of  common  justice,  rather  than  to  the  terms  of  the  con- 
tract.   Id, 

17.  A  wife  obtained  a  decree  of  divorce  A.  V.  M.  from  her  husband, 
on  the  ground  of  adultery,  having  herself  procured  the  issuing  of  the 
subpoena,  but  twelve  days  before  the  ensuing  term.  After  more  than 
seven  years,  on  the  death  of  her  husband,  she  endeavoured  R  avoid  the 
decree  on  the  ground  of  irregularity,  and  demanded  dower  in  her  hus- 
band's estate.  Held^  that  she  was  estopped  by  her  own  acts,  and  that 
the  decree  of  the  court  having  iurisdiction  both  of  the  cause  of  action, 
and  the  parties,  was  not  void,  but  only  voidable  if  taken  in  time  by  a 
party  who  had  a  right  to  object.    Miltimore  v.  MiUimore  and  DeBorh^n, 

IS.  Evidence  is  not  admissible  on  the  part  of  the  demandant,  that  there 
was  fraud  in  obtaining  the  decree,  in  that  the  application  for  divorce  was 
collusive.  Nemo  allegans  suam  turpitudinem.  The  principle  of  estoppel 
applies,  though,  without  reference  to  the  decree  of  divorce,  she  could 
make  out  &primd  facie  case  for  dower.     Id, 

19.  It  was  not  error  in  the  court  to  charge  the  jury,  that  there  having 
been  a  decree  of  divorce  from  the  bonds  of  matrimony,  which  remained 
unreversed  and  unappealed  from,  the  demandant  was  not  entitled  to 
dower  in  the  real  estate  of  the  decedent.     Id, 

20.  A  widow's  statutory  dower  is  not  to  be  treated  as  a  lien  on  land,  but 
as  an  interest  in  U,  It  is  an  estate  that  is  given  by  the  intestate  law9, 
and  is  unchanged  by  the  Acts  of  Assembly  relating  to  partition.  SchdlVs 
Appeal,  170. 

IDEM  SONANS, 

Judgment,  2-4. 

INDEMNITY. 

Sheriff,  3,  4. 
Surety,  3,  4,  6,  7. 

INDESCRIPTIVE  WARRANT. 
Land,  4. 

INDEX. 

Judgment. 

INJUNCTION. 

Husband  and  Wife,  7-9. 

INNKEEPER. 

Lunatics  and  Habitual  Drunkards,  1-6. 

INSURANCE. 

1.  The  law  of  the  relation  between  insurers  and  the  assured,  is  the 
policy  of  insurance,  with  all  its  clauses,  conditions,  and  stipulations,  bv 
which  their  mutual  rights  and  liabilities  are.  defined  and  measured. 
West  Branch  Insurance  Co.  v.  Eelfenstein,  289. 

2.  In  a  policy  obtained  by  a  merchant  upon  his  storehouse,  and  upon 
his  stock  of  goods  therein,  each  for  a  certain  sum,  there  was  a  condition 
that  **  in  case  of  any  transfer,  partial  transfer  or  change  of  title  in  the 
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property  insured,  such  insurance  shall  be  void  and  of  no  effect,"  &c.  He 
afterwards  sold  a  part  of  his  stock,  without  notice  to  or  with  the  consent 
of  the  company,  and  leased  the  lower  story  of  his  store  to  the  purchasers, 
occupying  himself  the  second  story  and  the  cellar  with  the  balance  of 
his  stock,  which,  at  the  time  of  the  fire,  exceeded  in  value  the  insurance 
obtained  on  his  goods. 

Held^  that  he  had  not  forfeited  his  right  to  indemnity  by  failing  to 
give  notice  of  the  partial  sale,  but  was  entitled  to  recover  the  amount 
uf  his  insurance,  it  being  upon  merchandise,  which  is  to  be  used  for 
traffic  and  commerce,  and  not  as  property  to  be  kept  unchanged.  West 
Branch  Insurance  Co.  v.  HelfensUin^  289. 

3.  The  admission  under  lease  of  the  purchasers  of  part  of  the  stock,  to 
the  joint  possession  of  the  store  building,  was  not  a  breach  of  the  cove- 
nant ;  for  the  condition  forbidding  the  transfer  or  change  of  title  in  the 
property  insured,  without  the  assent  of  the  company,  does  not  include  a 
lease  which  changes  only  the  possession.     Id. 

4.  Where  notice  of  the  loss  was  required  to  be  given  to  the  secretary 
of  the  company  by  the  assured,  in  writing,  a  written  notice  to  the  secre- 
tary from  the  local  agent,  upon  information  conveyed  to  him  by  the 
assured,  is  sufficient.     Id, 

5.  A  condition  that  notice  of  the  loss  be  given  to  the  company /or/^- 
Moithy  requires  from  the  assured  due  diligence  under  all  the  circumstances 
of  the  case ;  therefore,  notice  of  a  fire  at  T.  on  Saturday,  given  verbally 
to  the  local  agent  at  S.,  twelve  miles  distant,  and  by  him  communicated 
to  the  secretary  at  L.,  peventy  miles  distant,  within  five  days  after  the 
fire,  on  the  following  Wednesday,  is  a  substantial  compliance  with  the 
requirement  of  the  policy,  and  is  in  time.     Id, 

G.  Where  the  company  had  been  notified  to  produce  upon  the  trial  the 
letter  written  by  their  local  agent  at  S.,  giving  information  of  the  fire, 
and  had  refused,  it  was  competent  for  the  plaintiff  to  prove  the  contents 
of  the  letter  by  the  agent  himself.     Id. 

7.  Where  the  assured,  four  years  after  the  loss  occurred,  had  made 
an  assignment  for  the  benefit  of  creditors,  it  was  not  error  in  the  court 
below  to  reject  the  assignment,  when  offered  in  evidence  by  the  defend- 
ant, to  show  the  breach  of  a  condition  forbidding  the  transfer  of  a  policy 
or  a  claim  thereunder,  either  prior  or  subsequent  to  a  loss,  except  by  the 
consent  of  the  company;  for  after  a  right  of  action  for  a  loss  has  accrued, 
no  condition  in  the  policy  could  prevent  a  subsequent  assignment  of  the 
claim.  The  legal  effect  of  the  claim  cannot  be  limited  by  such  a  condi- 
tion ;  the  right  to  receive  the  insurance  became  a  chose  in  action,  and 
as  such  was  assignable,  and,  if  applicable,  the  condition  was  null  and 
void,  because  contrary  to  law.     Id. 

8.  A  firm  took  out  a  policy  of  insurance  upon  merchandise  contained 
in  a  •*  new  frame  barn,  wagon,  and  wareroom,"  situated  on  an  alley  and 
occupied  for  a  warehouse,  and  subsequently  assigned  their  interest  in 
the  policy  and  property  insured  to  others,  who  erected  a  brick  addition 
of  their  storeroom  (which  was  built  upon  the  front  of  the  lot,  on  the 
rear  of  which  the  frame  barn  was  erected)  extending  it  back  to  the  alley, 
and  requiring  the  removal  of  part  of  the  barn :  afterwards,  the  new 
building,  and  the  remnant  of  the  frame  barn,  with  their  contents,  were 
destroyed  by  fire.  In  an  action  against  the  insurance  company  for  the 
insurance  upon  the  goods  in  the  remnant  of  the  barn  and  in  the  brick 
extension,  it  was 

Ueldy  that  no  recovery  could  be  had,  under  the  policy,  for  any  loss  of 
goods  in  the  new  brick  building  or  extension  of  storeroom,  and,  if  at  all, 
only  for  those  contained  in  the  remnant  of  the  frame  barn  and  wareroom 
as  originally  erected  and  insured.  Lycoming  County  Insurance  Co.  v. 
Updegraff,  311. 

9.  Where  by  endorsement  on  the  policy  at  the  time  of  building  the 
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brick  extension,  it  appeared  that  the  insured  had  given  their  note  for 
**  carpenter's  risk/'  and  had  paid  five  per  cent,  upon  it,  and  upon  the 
foot  of  the  note,  a  memorandum,  that  it  was  for  additional  risk  in 
extending  storeroom,  the  endorsement  and  memorandum  cannot  be  con- 
strued into  consent  by  the  insurance  companj^  that  an^  part  of  the  frame 
barn  should  be  torn  down,  or  into  any  engagement  to  insure  goods  in  the 
extension  of  the  storeroom  ;  they  amount  to  consent  only  that  the  store- 
room on  the  front  of  the  lot  might  be  extended,  thus  increasing  their 
risk,  and  were  neither  consent  or  evidence  of  consent  that  the  frame  barn 
might  be  extended,  or  that  a  part  of  it  might  be  taken  away.  Lycoming 
County  Insurance  Co,  v.  Updegraff,  311. 

10.  By  a  condition  in  the  policy,  the  insured  were  bound,  in  case  of 
loss  by  fire,  to  forthwith  give  notice  to  the  secretary,  and  within  thirty 
days  after  loss  to  deliver  to  the  secretary  a  particular  account  of  such 
loss  or  damage.  An  account  was  sent  by  mail  to  the  secretary,  setting 
out  the  names  of  the  partners,  the  number  of  their  policy  and  amount 
insured  therein,  the  value  of  their  stock  in  the  store,  as  estimated  from 
their  books,  and  reciting  insurances  in  two  companies  (the  store  in  front 
and  its  brick  extension  having  been  insured  by  another  company)  giving 
an  account  of  an  entire  undivided  loss,  and  claiming  it  to  be  embraced  in 
the  policies  of  the  two  companies,  but  without  stating  the  amount  of  the 
loss  or  damage  upon  the  policy  of  the  insurance  company  defendant,  nor 
that  the  loss  was  upon  goods  insured  under  that  policy,  nor  in  what  way 
that  loss  was  ascertained.  Heldt  that  the  account  sent,  was  not  such  a 
particular  account  of  the  loss  and  damage  as  was  required  by  the 
policy.    Id, 

11.  Where  the  president  of  the  insurance  company  defendant,  when 
examining  the  books  of  the  plaintiffs  to  ascertain  the  loss  of  goods  in  the 
store,  was  applied  to  by  them  for  instruction  how  to  make  out  their 
statement,  ana  gave  a  memorandum  in  pencil,  without  date  or  signature, 
of  what  it  should  contain,  neither  the  examination  of  the  books  nor  the 
memorandum  were  evidence  that  the  requirements  of  the  policy  in  rela- 
tion to  a  particular  account  of  the  loss  had  been  waived  by  the  company : 
the  memorandum  given  to  plaintiffs  by  which  to  make  out  their  state- 
ment, was,  in  effect,  a  demana  of  compliance  with  the  terms  of  the  policy ; 
and  it  was  error  in  the  court  below  to  instruct  the  jury  that  the  giving 
of  the  memorandum  was  such  an  act  as  would  waive  the  requirements 
of  the  policy,  or  that  there  was  any  evidence  of  a  waiver  whatever.    Id, 

INTENTION. 

Decbdents'  Estates,  4-6. 
Mines,  7. 

Vendor  and  Vendee,  5,  6. 
Will,  1,  2. 

INTEREST. 

Decedents'  Estates,  20. 
Railroads,  7. 

INTESTATE. 

Decedents'  Estates,  10-12. 

ISSUE. 

Will,  1-7,  17. 

ISSUES  OF  FACT. 

Decedents'  Estates,  15. 

JOINDER  OF  COUNTS. 
Pleading,  3. 

JOINT  ENDORSERS. 

Bills  amd  Notes,  5. 
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JUDGE  AND  JURY,  PROVINCES  OP. 
Courts. 

JUDGMENT. 

Ejectment,  1-3. 
Deed,  6,  8. 

1.  The  lien  docket  is  not  the  record  of  judgments,  but  only  their 
essential  index:  and  the  entry  on  the  lien  docket  does  not  make  the 
judgment,  but  only  refers  to  one  supposed  to  be  already  made.  Ferguson 
<&  Belts  V.  Stover,  213. 

2.  In  the  distribution  of  the  proceeds  of  sheriff's  sale  of  the  real  estate 
of  George  P.  Yoest,  a  judgment  entered  against  him  in  the  name  of  Joest, 
is  not  entitled  to  oome  in,  as  against  subsequent  liens  properly  entered, 
though  the  names  have  the  same  sound  in  the  German  language ;  for 
the  law  requires  that  the  dockets  and  indexes  shall  be  kept  in  the  English 
language,  and  does  not  impose  the  duty  on  searchers,  of  inquiring  whether 
other  letters  in  another  language  may  not  spell  the  name  of  the  debtor. 
Heil  &  Lauer*s  Appeal^  453. 

3.  It  was  the  duty  of  the  holders  of  that  judgment  to  see  that  it  was 
entered,  so  as  to  furnish  to  the  eye  of  purchasers  and  subsequent  encum- 
brancers, that  record  notice  which  the  Act  of  Assembly  requires :  and 
it  being  entered  in  the  wrong  initial,  it  was  not  notice  to  subsequent 
judgment-creditors,  •  and  was  not  therefore  entitled  to  share  in  the 
fund.    Id. 

4.  It  seems  that  the  principle  of  **idem  sonana**  though  in  general 
applicable  to  names  similarly  pronounced,  does  not  apply  to  judgments 
against  a  defendant,  entered  in  different  initials  from  the  usual  and 
ordinary  form  in  which  the  name  was  written  and  spelled  in  the  English 
language,  though  the  pronunciation  of  the  different  names  be  the 
same.    Id. 

JUDGMENT  FOR  WANT  OP  AFFIDAVIT  OP  DEFENCE. 
Practice,  1-3. 

JURY. 

Criminal  Law,  1-3. 

JUSTICE  OF  THE  PEACE. 
Execution,  8,  9. 

LACHES. 

Trusts,  2. 

LAND. 

Deed,  6-8. 
Evidence,  11,  12. 
Husband  and  Wife,  2,  3. 
Mines. 

1.  Though,  as  a  general  rule,  title  to  real  estate  cannot  be  directly 
tried  in  transitory  actions,  yet  it  may  be  incidentally  brought  in  question 
in  actions  of  replevin  or  trover,  and  then  it  is  admissible  in  evidence. 
Clement  v.  Wright,  260. 

2.  Where,  in  an  action  of  replevin  for  logs  cut  upon  the  land  of  defend- 
ant's vendor,  which  were  seised  by  the  plaintiff,  it  was  material  for  the 
defendant  to  show  that  the  .togs  replevied  were  not  taken  from  land  in 
the  possession  of  the  plaintiff,  evidence  of  title,  for  this  purpose,  must  be 
received;  for  in  the  absence  of  any  actual  adverse  possession  of  wild 
timber  lands,  the  law  casts  the  possession  on  the  owner,  and  proof  of  title 
was  therefore  admissible,  not  for  the  purpose  of  trying  it,  but  to  prove 
possession  in  the  rightful  owners,  which  possession  defendant  had 
acquired  by  purchase.     Id. 

3.  Where  the  plaintiff  offered  in  evidence  an  agreement,  between 
John  Baird,  under  whose  heirs  defendant  claimed,  and  others,  who  were 
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to  furnish  money  towards  paying  office  fees  and  expenses  in  taking  up 
the  land  in  question ;  to  prove  that  the  vendors  of  the  defendant  owned 
one-half  of  it  only,  but  did  not  show  that  any  money  was  contributed  in 
pursuance  of  the  agreement,  it  was  not  error  in  the  court  below  to  reject 
the  offer ;  for  the  evidence,  if  admitted,  would  not  have  tended  to  main- 
tain the  plaintiff's  action,  or  disprove  the  possession  of  the  defendant's 
vendors ;  nor  would  it  have  tendea  to  reduce  the  damages,  if  any,  which 
the  defendant  was  entitled  to  recover,  where  the  logs  had  been  taken 
from  the  defendant  more  than  six  years  before,  and  it  had  been  agreed  by 
both  parties,  that  if  the  jury  found  for  the  defendants  they  might  find  the 
value  of  the  timber.     Clement  v.  WrigTUy  250. 

4.  The  indescriptive  warrant,  under  which  plaintiff  claimed,  granted 
in  1793,  but  not  surveyed  until  1840,  calling  for  the  John  Baird  tract  as 
an  adjolner,  could  not  affect  the  location  of  that  tract,  which  had  been 
surveyed  and  located  ten  years  before ;  for,  though  evidence  tending  to 
prove  that  the  boundary  of  the  tract  first  located  did  not  include  the 
land  upon  which  the  logs  were  cut  would  have  been  admissible,  as  the 
constructive  possession  which  the  title  drew  after  it  could  not  extend 
beyond  the  boundary ;  yet  the  indescriptive  warrant  and  survey  of  plahi- 
tiff 's  land  was  not  such  evidence,  and  it  was  not  error  in  the  court  below 
to  reject  it,  because  it  had  no  tendency  to  prove  either  the  extent  of  the 
boundary  or  the  possession.     Id. 

5.  It  was  not  error  to  reject  a  connected  draft  offered  by  plaintiff, 
of  a  number  of  tracts  of  land  adjoining  the  John  Baird  tract,  where  no 
warrants  were  offered  with  it,  for  the  drafts  were  not  in  themselves 
evidence  of  title  and  were  also  irrelevant,  there  being  no  evidence  that 
the  Baird  survey  was  not  properly  run  or  marked  upon  the  ground,  or 
that  another  survey  included  in  the  drafts,  interfered  with  it.     Id, 

6.  Where  the  plaintiff,  in  cross-examination  of  one  of  the  defendant's 
witnesses,  offered  to  ask  whether  a  diagram  shown  was  a  correct  repre- 
sentation of  the  tracts  lying  between  the  Baird  survey  and  the  river, 
which  offer  was  objected  to  as  irrelevant  and  not  cross-examination,  the 
defendant  not  having  been  examined  as  to  the  diagram,  and  the  objection 
was  sustained  by  the  court  below ;  the  rejection  of  the  offer  will  not  be 
considered  error  in  the  Supreme  Court,  where  the  diagram  is  not  shown, 
and  no  evidence  appears  that,  if  admitted,  it  would  have  explained  or 
contradicted  the  testimony  in  chief  of  the  witness.     Id. 

7.  After  the  lapse  of  twenty -one  years  from  the  return  of  a  survey, 
the  presumption  of  law  is,  that  the  warrant  was  located  as  returned 
by  the  surveyor  to  the  land  office,  and  in  the  absence  of  rebutting  facts, 
the  official  courses  and  distances  will  govern,  the  lines  of  the  survey 
being  presumed  to  be  run  as  returned.     Bellas  vs.  Cleaver^  *60. 

8.  This  presumption  may  be  rebutted  by  proof  of  the  existence  of 
marked  lines,  monuments,  and  other  facts  tending  to  show  that  the  actual 
location  on  the  ground  was  different  from  the  official  courses  and  dis- 
tances ;  and  where  younger  surveys  with  fixed  lines,  call  for  the  older  as 
an  adjoiner,  the  fact  is  admissible,  as  some  evidence  for  this  purpose.  Id, 

9.  Where  the  line  of  the  older  survey,  called  for  by  the  younger 
surveys,  was  not  actually  run  on  the  ground  and  located  upon  the  Ime 
marked  for  them,  but,  as  the  adjoining  lands  were  unappropriated  at  the 
date  of  the  older  survey,  was  supposed  to  be  chamber  work ;  the  call  for 
it,  as  an  adjoiner  in  the  younger  surveys,  has  no  effect  either  to  enlarge 
or  contract  the  dimensions  of  the  older  survey.  The  question  is  one  of 
fact  for  the  jury,  as  to  what  was  the  actual  location  of  the  older  survey 
on  the  ground  at  the  time  it  was  made.     Id. 

10.  Upon  a  warrant  granted  to  one  William  Green  in  1784,  a  survey 
was  made  in  1789,  and  a  patent  granted  for  the  land  taken  up  in  the  fol- 
lowing year.    Four  years  after,  in  1793,  the  same  deputy  surveyor 
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executed  two  other  warrants  to  Adams  and  Gray,  and  in  his  return 
of  the  surveys,  wrote  the  name  of  the  Green  survey  as  an  adjoiner 
ipon  the  drafts.  Between  the  Green  survey,  if  run  according  to  its 
«)mcial  courses  and  distances,  and  the  Gray  survey  on  one  side,  and  the 
Adams  on  another  the  lines  of  which  were  marked,  there  was  a  vacancy, 
which  in  1858  was  appropriated  by  €.,  and  a  patent  obtained  from  the 
Commonwealth,  for  whicn  vacancy  the  owner  of  the  Green  survey 
brought  ejectment,  claiming  that  the  calls  in  the  Gray  and  Adams 
»»urveys  for  his  lines  upon  the  south  and  west,  returned  for  sixty-five 
years  before  the  date  of  the  defendant's  warrant,  raised  a  presumption 
of  fact  that  the  lines  of  the  Green  survey  were  originally  run  up  to  the 
marked  lines  of  the  surveys  calling  for  it  as  an  adjoiner,  thereby  rebut- 
ting the  presumption  that  his  survey  was  run  as  returned,  and  entitling 
him  to  recover :  Held^ 

That,  in  the  absence  of  proof  to  the  contrary,  by  marked  lines,  monu- 
ments, or  other  competent  evidence,  the  lines  of  the  Green  survey  would 
be  presumed  to  have  been  run  as  returned : 

That,  after  the  return,  nothing  but  an  order  of  resnrvey  could  enlarge 
or  diminish  it,  and  that  no  act  of  the  deputy  surveyor,  thereafter,  in 
locating  other  warrants  for  other  parties,  could  have  this  effect : 

That  the  presumption  contended  for,  that  the  lapse  of  time  since  the 
location  of  the  junior  warrants  would  give  title  up  to  their  boundaries, 
bad  no  foundation  in  reason  nor  authority  in  law: 

That,  as  the  acceptance  of  the  Green  patent  was  decisive  as  to  its  lines 
and  quantitVt  its  boundaries  were  now  as  then  the  official  courses  and 
distances  of  the  survey  as  run  and  returned,  its  location  remaining 
unaffected  and  uncontrolled  by  the  junior  surveys :  and. 

That  the  vacancy  between  the  Green,  and  the  Adams  and  Gray 
surveys,  did  exist  up  to  the  year  1858,  when  it  was  properly  appro- 
priated by  the  defendant,  in  whom,  and  in  his  heirs  after  his  death,  the 
title  vested.    Bellas  v.  Cleaver,  260. 

11.  Where  the  assumed  line  was  the  south  boundary  of  defendant's 
grantor,  and  the  title  claimed  to  the  disputed  tract  below  it,  was  that 
of  twenty-one  years'  user  as  woodland,  by  cutting  timber,  tapping  trees, 
and  making  sugar,  but  without  other  actual  occupation  in  anv  part,  a 
portion  of  the  alIeo:ed  southern  boundary  of  the  land  thus  claimed  not 
being  marked  or  defined  in  any  way,  it  was  Held,  That  the  use  was  not 
such  an  actual  possession  and  occupancy  as  would  give  title  under  the 
Statute  of  Limitations,  the  case  being  that  of  an  adjoining  owner  with 
legal  title  and  actual  boundaries,  trespassing  occasionally  upon  his  neigh- 
bour's land;  and  that  his  declarations,  that  he  claimed  the  disputed 
tract,  were  not  of  any  weight,  unaccompanied  by  such  an  occupancy, 
as  the  law  requires  to  obtain  title  as  against  the  real  owner.  Ewing  v. 
Alcorn,  492. 

12.  A  paper  improperly  admitted,  during  the  trial,  as  the  declaration 
of  the  former  owner  of  defendant's  title,  that  he  did  not  claim  the 
disputed  tract,  may  be  afterwards  withdrawn  by  the  court,  from  the 
consideration  of  the  jury;  and  the  error  in  such  admission,  if  any,  is 
cured  by  the  withdrawal.     Id, 

13.  In  ejectment  for  a  tract  of  land  recently  surveyed  and  patented  as 
unimproved,  and  which  was  not  within  the  official  surveys  of  the  land 
around  it;  where  the  defence  was,  that  it  was  actually  within  the  survey 
of  the  land  held  by  the  defendant,  and  had  been  held  and  occupied  by 
the  warrantee,  and  his  successors  ever  since,  though  not  within  tne  lines 
of  the  survey  as  returned,  and  evidence  was  given  to  show  that  a  fence 
had  formerly  existed  on  the  division  line  over  the  tract  in  dispute ;  that 
it  was  good  bottom  land  ;  that  the  patent  for  the  adjoining  survey  called 
for  *'  surveyed  land,"  at  a  point  where  it  could  only  refer  to  the  land 
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in  dispate,  and  that  the  patent  for  the  tract  in  which  it  was  sold  was 
said  to  be  included,  called  for  land  held  by  an  adjoiner  at  a  point  where 
it  joined  the  land  claimed  in  the  ejectment,  &o,,  ac.    Held, 

(1.)  That  the  evidence  was  properly  admitted,  and  that  it  was  competent 
for  defendant  to  show  a  mistake  in  the  draft  of  his  original  surrey,  and 
that  the  land  in  controversy  was  actually  included  in  it. 

(2.)  Where  there  were  no  lines  upon  the  ground,  and  there  was  a 
discrepancy  between  the  lines  of  the  tract  as  returned  in  the  survey, 
and  the  land  called  for  as  an  adjoiner  in  the  return,  the  calls  must  govern 
and  will  overrule  the  lines  returned  by  courses  and  distances.  Caldwell 
v.  Holler,  160. 

LANDLORD  AND  TENANT. 

At  an  administrator's  sale  in  1847,  A.  bought  a  farm,  which,  after 
two-thirds  of  the  purchase-money  had  been  paid,  was  sold  on  a  judgment 
against  him,  entered  to  October  Term  1854,  and  a  deed  acknowledged 
to  the  purchaser,  July  4th  1857,  whose  vendee  B.  at  once  entered  into 
possession,  and  cut  and  carried  away  a  crop  of  grain  then  growing  on 
the  land.  In  an  action  of  trespass  quare  fregit  against  him  by  C,  who 
had  sowed  the  grain  and  claimed  possession  of  the  land,  as  assignee  of 
one  who  held  a  lease  from  A.  executed  March  28th  1852,  for  one  year, 
with  the  express  right  of  "  seeding  in  the  fall  and  carrying  away  the 
crop,"  it  was  Held, 

(I.)  That,  under  the  circumstances,  C.  must  be  regarded  as  a  tenant 
having  the  right  to  the  way-going  crop,  and  B.  as  the  sheriff's  vendee 
of  the  title  under  which  the  tenancy  arose ;  and  that  as  the  sheriff's  sale 
did  not  divest  the  tenant's  title  to  the  way-going  crop,  0.  was  entitled  to 
it,  and  to  recover  its  value  from  B. 

(2.)  That  a  notice  given  by  C,  at  the  sale,  that  he  claimed  the  grain  in 
the  ground  because  **  it  had  been  put  in"  by  him,  and  because  he  had 
bought  it  at  a  tax  sale,  did  not  estop  him  from  claiming  it,  under  the 
lease,  nor  did  it  mislead  the  purchaser  of  the  land ;  for  as  a  tenant,  he 
was  not  required  to  give  any  notice  to  save  the  crop,  and  the  notice  which 
he  gave  not  only  asserted  the  lease  indirectly,  but  a  tax  sale  and  purchase, 
which  was  sufficient  to  put  the  purchaser  upon  inquiry.  Miller  v.  Cle- 
ment, 484. 

LATERAL  RAILROADS. 
Railroads,  8-16. 

LAW  AND  FACT. 

Actions  on  the  Case,  6,  8,  9. 
Constitutional  Law,  4. 
Fraud,  2. 

LEASE. 

Mechanic's  Lien,  1,  2. 
Mines,  5. 

LEGACIES,  LAPSED. 
Will,  11,  12. 

LEGACIES,  VESTED  AND  CONTINGENT. 
Will,  13-15. 

LIEN  CREDITORS. 

Decedents'  Estates,  14. 

LIEN  OF  BANKS. 
Banks,  5,  6. 

LIEN  OF  EXECUTION. 
Execution,  2-4. 
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LIEN  DOCKET. 

Judgment. 

The  lien  docket  is  not  the  record  of  judgments,  but  only  their  essential 
index :  and  the  entry  in  the  lien  docket  does  not  make  the  judgement,  but 
only  refers  to  one  supposed  to  be  abready  made.  Ferguson  dh  Belts  y. 
Siaver,  231. 

LIMITATION. 
Trusts,  3. 
Will,  2,  3,  5. 

LOT-OWNERS. 

1.  If  two  persons  own  adjoining  lots,  lyin^  below  the  grade  of  the 
street  on  which  they  front,  and  one  of  them  wishes  to  grade  up  to  the 
street,  he  must  so  fill  up  his  own  lot  that  the  earth  will  not  pass  over  his 
line  upon  the  other  lot:  and  where  the  latter  had  built  a  wall  and  erected 
a  house  on  it,  within  his  own  line^  the  former  can  neither  build  to  the  wall 
nor  throw  earth  against  it,  aud  if  he  does  so,  he  is  responsible  in  damages. 
Hutchinson  ei  al.  v.  Schimmelfeder,  396. 

2.  Even  if  no  injury  was  done  to  the  wall,  the  plaintiff  would  still  be 
entitled  to  nominal  damages,  for  covering  up  his  land  between  his  line 
and  the  wall  of  his  house ;  and  where  the  wall  was  cracked  and  injured 
by  piling  earth  against  it,  he  was  entitled  to  damages  for  the  injury  done. 
Id. 

LUNATICS  AND  HABITUAL  DRUNKARDS. 

1.  Under  the  Act  of  April  15th  1851,  a  widow  may  maintain  an  action 
for  damages  against  an  innkeeper,  for  furnishing  her  husband  liquor 
when  intoxicated,  in  consequence  of  which  he  fell  under  the  wheel  of  his 
wagon  and  was  killed.    Fink  v.  Garmany  95. 

2.  That  act  not  only  regulated  a  common  law  right  of  action,  by  seca- 
ring  to  it  survivorship,  but  created  a  new  and  ori^nal  cause  of  action, 
unknown  to  the  common  law,  in  favour  of  a  survivmg  widow  or  personal 
representative,  who  had  no  right  of  action  before.     Id, 

3.  The  right  of  action  under  the  Act  of  1851,  was  for  the  "  unlawful 
violence  or  negligence"  of  the  defendant ;  and  by  the  Acts  of  May  8th 
1854  and  April  26th  1855,  the  giving  or  selling  liquor  to  a  man  of  known 
intemperate  habits  who  was  already  intoxicated,  was  such  '*  unlawful 
nolence  or  negligence"  as  would  render  the  innkeeper  so  doine,  liable 
to  respond  in  damages  for  any  injury  causing  death,  at  the  suit  either  of 
the  widow,  children,  or  parents  of  the  decedent     Id, 

4.  After  the  Act  of  1854,  the  furnishing  of  liquor  to  an  intemperate 
man,  which  was  before  that  time  unlawful  under  the  laws  of  Pennsyl- 
vania, would  clearly  be  an  act  of  "unlawful  negligence,"  within  tne 
meaning  of  the  Act  of  1851.    Id, 

5.  The  act  of  the  decedent  in  taking  the  liquor  offered  to  him  while 
intoxicated,  is  not  such  concurring  negligence  in  him  as  would  relieve 
the  defendant  from  liability  in  damages ;  for  it  was  not  a  responsible 
concurrence,  and  the  Act  of  1854,  which  makes  it  a  misdemeanor  to 
furnish  an  inebriate  liquor,  does  not  make  the  drunkard  responsible  for 
accepting  the  furnished  liquor,  nor  take  any  notice  of  his  act  whatever. 
Id, 

6.  It  is  not  the  party  whom  the  inebriate  injures,  only,  who  can  sustain 
an  action  for  damages  under  the  statutes:  by  the  Act  of  1854,  "any 
person  aggrieved"  may  sue,  and  the  widow  is  a  person  **  aggrieved"  by 
the  death  of  her  husband,  by  the  Act  of  1855,  under  which  she  has  her 
action.     Id, 

7.  Public  policy  and  the  statute  law  of  Pennsylvania  alike  forbid  that 
liquor  shoula  be  furnished  to  one  who  is  either  at  the  time  intoxicated, 
or  who  is  habitually  intemperate,  though  not  presently  intoxicated.     Id. 
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8.  The  balance  due  a  committee  of  an  habitual  drunkard  in  bis  accoant, 
after  it  has  been  regularly  filed  in  the  Court  of  Common  Pleas,  and  ab^o- 
lutelv  confirmed,  becomes  a  debt  of  record,  the  settlement  of  the  account 
then  being  in  the  nature  of  a  decree  in  chancery,  and  the  balance  a  debt 
collectable  by  action  or  available  as  a  set-off.      Vincent  v.  Watson,  306. 

9.  A.  in  1h25  loaned  hia  father-in-law  B.  a  sum  of  money  on  his  single 
bill,  upon  which  several  payments  were  made.  In  1839  A.  was  declared 
an  habitual  drunkard,  and  B.  appointed  his  committee,  who  some  years 
after  was  dischar^^ed.  In  1849  an  account  of  the  trust  was  filed  and 
confirmed  in  the  Court  of  Common  Pleas,  showing  a  balance  in  favour 
of  the  committee.  After  the  death  of  both,  suit  was  brought  in  1858  by 
A.'s  administratrix,  to  recover  the  balance  due  upon  the  single  bill, 
against  B.'s  executor,  who  set  off  in  defence  the  balance  due  his  testator 
in  the  account  as  settled,  to  which  plaintiff  replied  that  it  was  barred 
by  the  Statute  of  Limitations. 

Heldf  that  the  balance  due  the  committee  in  his  account,  as  settled, 
was  a  proper  subject  of  setoff,  and  that  being  a  debt  of  record,  the 
statute  did  not  run  against  it.     Id. 

MASTER  IN  CHANCERY. 
Equity,  1,  2. 

MECHANICS'  LIEN. 

1.  In  an  action  on  a  mechanics'  lien,  filed  against  a  specified  lot  of 
cround  and  a  iiouse  erected  thereon,  by  a  lessee  under  an  improvement 
lease,  whereby  the  house  was  to  be  paid  for  partly  out  of  the  profits  of 
the  lot,  the  plea  "  that  the  defendant  holds  no  lands  bound  by  the  alleged 
lien''  is  not  good,  either  as  a  plea  or  as  a  means  of  raising  an  issue  of 
fact.     Leibi/  v.  Wilson,  63. 

2.  A  contract,  whereby  the  owner  of  land  leases  it  for  a  term  of  years, 
the  lessee  stipulating  to  erect^ereon  a  building,  which  is  to  be  paid  for 
in  part  by  the  lessor  when  completed  and  the  balance  out  of  the  profits 
of  the  land,  although  as  between  the  parties  to  it,  an  improvement 
lease,  yet  as  to  mechanics  and  material-men,  it  is  a  contract  for  the 
erection  of  the  building:  and  the  estate  of  the  lessor  is  bound  by  a 
mechanic's  lien  for  work  done  or  materials  furnished  for  the  erection  of 
the  building.    Id. 

3.  The  Act  of  28th  April  1840,  providing  "  that  the  lien  shall  affect 
only  the  estate  of  the  person  in  possession,  at  the  time  of  the  commence- 
ment of  the  building,  and  at  whose  instance  the  same  was  erected,"  does 
not  apply  to  improvements  by  a  lessor  which  are  stipulated  for  by  the 
lessee  in  the  lease ;  it  was  framed  to  prevent  the  estates  of  remainder- 
men, lessors,  and  vendors  by  articles  of  agreement,  from  being  swept 
away  by  liens  filed  for  the  erection  of  buildings  in  the  contract  for  which 
they  had  no  part.    Id, 

MINERALS. 
Mines. 

MINES  AND  MINERALS. 

Corporations,  14. 

Parties  owning  lands  jointly  on  which  were  valuable  ore-banks,  agreed 
in  1786  to  a  partition  into  three  parts,  to  be  **  allotted  with  regard  to 
quantity  and  quality,"  and  subsequently  in  1787  agreed,  that  the  ore- 
banks  should  remain  undivided  and  held  in  common,  the  parties  inter- 
ested to  have  certain  portions,  for  which  purpose  an  accurate  survey  of 
the  ore-banks  and  hills  was  to  be  made,  if  not  already  done ;  neither 
party  to  "  interfere  with  either  of  the  others  at  any  mine-hill  opened  or 
occupied  for  the  purpose  of  raising  iron  ore."  To  this  was  added  a  sup- 
plemental agreement,  which  provided  that  if  the  veins  of  ore  should 
extend  beyond  a  survey  laidy  made  by  Thomas  Clark,  the  parties,  their 
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heirs  an^  assigns,  should  have  free  ingress^  &c.,  to  and  from  said  hills, 
free  liberty  to  dig  aud  carry  away  ore  that  might  be  found  beyond  said 
survey,  without  doing  damage  to  the  iron-works  or  plantations.  Under 
these  agreements  partition  was  made  of  all  the  estates  except  the  mine- 
hills,  which  were  supposed  to  be  included  within  the  Clark  survey. 

In  an  action  of  trespass  by  the  tenant  of  two  of  the  joint  owners, 
against  certain  others  of  the  owners,  for  taking  and  carrying  away  a 
quantity  of  copper  ore,  which  he  had  mined  from  the  base  of  one  of  the 
hills  outside  of  the  Clark  survey  as  relocated  by  one  Weidle,  it  was 
held, 

1.  That  under  the  agreement  of  August  30th  1787,  the  whole  of  the 
mine  hills  was  exempted  from  partition  and  was  to  be  held  in  common. 
That  either  of  the  parties  had  the  right  to  take  ore  within  the  natural 
boundaries  of  the  three  mine-hills,  not  interfering  with  openings  made  by 
either  of  the  others,  and  without  doing  any  material  damage  to  the  iron- 
works or  plantations;  and  that  it  was  error  in  the  court  below  to  instruct 
the  jury,  that  all  of  the  mine-hills,  without  the  lines  of  the  Clark  survey, 
passed  under  the  amicable  partition  of  August  1787,  and  were  allotted 
in  severalty  to  the  parties  respectively.     BleuM  v.  Coleman,  45. 

2.  That  the  alleged  Clark  survey  of  the  mine-hills,  not  produced  at 
any  time  on  the  trial  of  the  titles  involved  in  it,  not  satisfactorily  proved 
to  have  been  adopted  by  the  parties  to  the  original  agreements,  and 
dependent  upon  traditional  knowledge  by  which  it  had  been  relocated 
by  surveyor  Weidle  many  years  after  it  had  been  made,  must  be  disre- 
garded, because  it  was  not  a  stable  foundation  upon  which  the  titles  of 
the  parties  could  safely  rest ;  else  the  titles  would  depend  upon  whether 
or  not  the  jury  would  find  the  Clark  survey,  as  a  question  of  fact;  which, 
according  to  the  accidents  of  the  trial,  might  be  found  by  one  jury,  and 
not  found  by  the  next  jury  to  whom  it  should  be  submitted.    Id, 

3.  That  the  Weidle  survey  being  but  a  relocation  of  the  Clark  survey 
must  be  set  aside  with  it :  and,  therefore,  the  question  cannot  arise  as  to 
whether  the  plaintiff  had  or  had  not  the  right  to  mine  outside  of  the 
Weidle  lines.     Id. 

4.  That  the  Clark  and  Weidle  surveys  being  disregarded,  there  could 
be  no  question  as  to  the  right  of  plaintiff  or  his  lessors  to  take  out 
copper  ore  from  the  mine-hills,  though  iron  ore  only  was  referred  to  and 
named  by  the  parties  in  the  original  agreements ;  for  they  owned  the 
hills  and  all  the  ores  they  contained,  as  an  estate  in  common  before  the 
agreements  were  made,  and  if  iron  ore  only  was  referred  to  therein,  the 
property  in  the  other  ores  remained  unchanged.     Id, 

5.  That  where  the  ore  had  been  mined  by  the  plaintiff  under  a  writtea 
lease,  for  a  term  not  then  expired,  executed  in  behalf  of  his  lessor,  the 
question  whether  his  tenancy  was  from  year  to  year  or  at  will  could  not 
arise :  for,  if  their  agent  had  authority  to  execute  the  lease  to  plaintiff,  or 
if  his  authority  being  defective  the  principal  had  ratified  it,  of  which  there 
was  evidence,  then  the  plaintiff  was  entitled  to  recover  against  the 
defendant,  who,  as  tenant  in  common  with  plaintiff's  lessor,  had  no  right 
to  seize  the  ore  mined  by  plaintiff  as  their  tenant:  but  that  if  he  had  no 
lensQ  or  license  from  them,  he  was  not  entitled  to  damages  as  against 
Coleman.     Id. 

6.  That  the  interest  of  C.  B.  Grubb,  who  testified  on  the  part  of 
defendant  against  the  objection  of  the  plaintiff,  that  he  (Qrubb)  was  not 
aware,  when  on  the  mine-hills  where  the  plaintiff  was  mining  at  the 
time,  that  he  claimed  to  do  so  under  authority  from  him,  was  so  balanced 
that  it  was  not  error  to  admit  him  as  a  witness.     Id, 

7.  A.  granted  to  B.,  his  heirs  and  assigns,  by  writing  under  seal,  in 
consideration  of  one  dollar,  **  the  exclusive  right  and  privilege  of  search- 
ing for,  digging,  raising,  and  carrying  away''  from  on  certain  land  '*all 
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the  iron  ore  and  limestone  on  said  land,"  and  also  timber  sufficient  to 
enable  said  mines  to  be  worked  to  advantage,  with  right  for  roads,  &0., 
room  for  depositing  ore,  limestone,  and  dirt,  free  ingress  to  mines  and 
quarries  at  all  times,  room  on  land  for  houses  and  buildings  necessary 
for  iron  works,  &c.,  B.  agreeing  to  pay  to  A.,  his  heirs  and  assigns,  cU  the 
rate  of  twenty  cents  per  ton  of  clean  ore.  B.  then  entered  into  possession, 
mined  ore  and  quarried  stone,  but  erected  no  ironworks.  Afterwards, 
B.'s  rights  under  the  deed  became  vested  in  C.  and  D.,  who  brought  eject- 
ment under  the  deed  against  the  purchasers  of  A.'b  farm,  ^/br  a  limestone 
quarry,  of  about  three  acres  in  extent.     Held, 

That  though  a  grant  of  an  unlimited  right,  title,  and  privilege  to  dig 
and  take  away  the  ore  in  a  designated  tract  of  land  to  any  extent  the 
grantee  might  think  proper,  and  for  a  consideration  presently  paid,  is  a 
grant  of  the  ore  itsell,  and  not  merely  of  a  license  or  incorporeal  right, 
yet,  the  deed  by  A.  to  B.  was,  under  the  circumstances,  to  be  construed 
according  to  the  reasonable  intent  of  the  parties;  and  where  it  was 
evident,  that  A.'s  motive  for  executin|i;  the  deed,  and  the  basis  on  which 
it  rested,  was  the  contemplated  erection  of  ironworks  upon  his  land  by 
B.,  for  which  the  iron  ore  and  limestone  were  intended;  that  although 
the  premises  in  the  deed  indicated  an  intention  to  transfer  the  ore  and 
limestone,  no  equivalent  was  to  be  given  for  either  until  the  ore  was 
taken,  which  B.  was  not  bound  to  do ;  that  what  B.  was  to  take  and 
when,  was  left  uncertain :  that  some  of  the  rights  granted  were  incoT' 
porealf  conditioned  upon  the  erection  of  ironworks,  and  the  subject-matter 
of  the  agreement,  in  many  particulars  undefined  and  undefinable  until 
such  erection ;  and  that  if,  under  it,  the  ownership  of  the  limestone  and 
the  ore  became  immediately  vested  in  B.,  he  and  nis  heirs  might  hold  it 
for  ever  without  erecting  works  or  rendering  any  compensation  therefor 
to  the  grantor ;  the  deed  would  be  regarded  as  a  sale  without  considera- 
tion  paid  or  agreed  to  be  paid,  and  an  immediate  divestiture  of  the 
ownership  in  the  ore  and  limestone  by  one  and  acquisition  by  the  other 
under  it,  as  not  to  have  been  intended  by  the  parties,  unless  the  language 
of  the  deed  would  admit  of  no  other  construction ;  and  that,  looking  to  all 
parts  of  the  agreement,  it  could  not  be  held  as  vesting  in  B.  a  oorporeal 
nereditament,  such  as  was  essential  to  the  maintenance  of  the  action  of 
ejectment     Clement  dh  Masser  v.  Youngman  dh  Walter,  341. 

MINORS. 

Trusts,  4,  6,  7. 

MONUMENTS. 
Land,  8. 

MORTGAGE. 

Decedents'  Estates,  14,  18. 
Husband  and  Wife,  1,  10-16, 
Vendor  and  Vendee,  1,  2. 

MUNICIPAL  CORPORATIONS. 
Corporations,  5,  6,  11-13. 

MUNICIPAL  LIEN. 
Taxes,  4,  5. 

MUNICIPAL  SUBSCRIPTIONS. 
Taxes,  3. 

NEGLIGENCE. 

Actions  on  the  Case,  6-9. 

Lunatics  and  Habitual  Drunkards,  3-5. 
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NEMO  ALLEOANS  SUAM  TURPITUDINEM. 
Husband  and  Wive,  18. 

NONSUIT. 

Constitutional  Law,  4, 

NOTICE. 

Deed,  3,  5. 
Practice,  4,  5. 

A  judgment  entered  in  the  wrong  initial  is  not  notioe  to  subeeqaent 
judgment-creditors.    Heil  dc  Lauer'a  Appeal^  453. 

OPINION  OF  WITNESS. 
Corporations,  1,  3. 
Evidence,  1,  2,  9. 

ORB  LEAVE. 

Mines,  7. 

ORPHANS'  COURT. 

Decedents'  Estates,  8, 11, 14-18. 
Trusts,  9. 
Will,  1,  16,  17. 

ORPHANS'  COURT  SALES. 
Decedents,  14-17. 

PARENT  AND  CHILD. 

Decedents'  Estates,  4-6. 

PAROL  PURCHASE. 
Deed,  6-8. 

PARTIES  TO  ACTIONS. 
Contract,  1,  2. 
Corporations,  3. 
Surety,  6,  7. 

PARTITION. 

Sheriff,  1,  2. 

PARTNERSHIP. 

Contract,  1,  2. 
Husband  and  Wot,  4. 
Sheriff,  3-5. 
Surety,  6,  7. 
Trust,  9. 

PAYMENT. 

Banks,  1,  2. 
Bills,  1-4,  6-8. 
Execution,  5. 

PENSION. 

Contract,  3,  4. 

Vendor  and  Vendd,  5,  6. 

PEREMPTORY  CHALLENGES. 
Criminal  Law,  1-3. 

PERPETUATION  OP  TESTIMONY. 
Evidence,  11. 

PERSONAL  PROPERTY,  MORTGAGE  OF. 
Chattel  Mobtgaqi,  1-3. 
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PERSONAL  PROPERTY,  TITLE  TO. 
Bailment,  1,  2. 
Evidence,  7. 

PLEADING. 

Corporations,  3,  4,  7. 
Mechanics*  Lien,  1, 
Practice,  4,  5. 

1.  Where,  in  an  action  by  an  executor  upon  notes  due  to  his  testator 
by  the  defendant,  who  it  was  alleged  had  fraudulently  seized  them  after 
the  death  of  the  testator,  the  defendant  pleaded  the  Statute  of  Limita- 
tions, after  the  commencement  of  the  trial,  and  it  was  evident  that  the 
fraudulent  seizure  was  the  plaintiflfs  answer  to  the  plea:  it  was  hdd^ 
that  the  want  of  a  formal  replication  was  not  .cause  for  reversing  the 
judgment.     Bricker  v.  Lightner's  Executor,  199. 

2.  Fraud  is  a  sufficient  answer  to  the  plea  of  the  Statute  of  Limitations, 
and  if  the  defendant  fraudulently  seized  the  notes,  he  is  not  only  estopped 
from  setting  up  the  statute,  but  it  wi)uld  begin  to  run  only  from  the  dis- 
covery of  the  traud.     Id, 

3.  Where,  in  an  action  against  the  sheriff,  the  plaintiff's  declaration 
contained  one  count  in  case  against  him  as  sheriff,  for  so  negligently 
executing  the  writ  as  to  cause  plaintiff  to  lose  his  debt,  and  another  in 
trover  and  conversion,  against  him  individually  for  the  value  of  the 
goods,  such  joinder  is  not  error,  for  they  are  both  actions  on  the  case, 
the  plea  and  judgment  being  the  same  in  each;  and  the  demurrer  of  the 
defendant  to  the  declaration,  on  the  ground  of  misjoinder,  was  properly 
overruled.    Patterson  v.  Anderson,  359.  . 

PLEDGE. 

Bailment,  1,  2. 

POSSESSION,  NOTICE  OF  TITLE. 
Deed,  6-8. 

PRACTICE. 

Constitutional  Law,  4. 
Decedents'  Estates,  8. 
Ejectment,  5,  6. 
Execution,  5,  7,  8. 
Will,  16. 

1.  Under  a  rule  of  court  providing  for  the  entry  of  judgments  for  the 
want  of  an  affidavit  of  defence,  in  actions  brought  on  bills,  notes,  or  other 
instruments  of  writing  for  the  payment  of  money,  claims  for  the  loan  or 
advancement  of  money  and  book  debts,  judgment  ca"n  be  entered  only 
where  the  action  is  brought  for  a  claim  within  one  or  more  of  these 
classes  ;  and  where  judgment  was  signed  by  the  prothonotary  for  want 
of  an  affidavit  of  defence  upon  a  claim,  the  greater  part  of  which  was  a 
transaction  growing  out  of  the  receipt  frrom  the  plaintiff  by  the  defend- 
ant of  one  hundred  and  ninety-four  dollars  in  tidewater  money,  to  be 
held  as  security  for  notes  he  had  gone  bail  on  for  the  plaintiff,  who  had 
brought  suit  for  the  deposit  after  the  notes  had  been  paid,  it  was  held, 
that  the  receipt  was  net  a  bill,  note,  or  other  instrument  of  writing  for 
the  payment  of  money,  nor  was  the  transaction  a  loan  of  advancement 
of  money,  within  the  rule  of  court,  and  that  therefore  the  judgment 
entered  thereon  was  unauthorized  and  void.     Dewart  v.  Masser,  302. 

2.  Where  the  principal  count  in  the  declaration  did  not  aver  the  value 
of  tidewater  money,  nor  that  any  demand  was  made  upon  the  defendant 
for  its  return  after  his  suretyship  had  ceased,  nor  that  notice  was  given 
to  him  that  the  notes  in  which  he  had  become  bail  were  satisfied,  but 
only  that  he  had  converted  to  his  own  use  the  security  deposited  with 
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him,  and  thereby  had  become  liable  to  pay  in  cvrreni  money,  it  was 
defective  because  no  sufficient  cause  of  action  was  set  forth  in  it ;  and  the 
want  of  an  averment  of  demand  and  notice  was  not  cured  by  the  verdict. 
Dewart  v.  Masser,  302. 

3.  The  defendant,  who,  as  a  bailee,  had  received  the  tidewater  money, 
to  be  held  as  security,  for  the  payment  of  a  debt,  was  under  no  obligation 
to  return  it  until  demand  made,  or  at  the  least,  until  notice  that  the  debt, 
as  security  for  which  he  held  the  pledge,  had  been  paid  by  the  plaintiff; 
and  the  judgment  entered  by  the  prothonotary  for  the  deposit,  assumed 
to  be  equal  in  value  to  federal  money,  including  interest  from  the  titue 
of  the  payment  of  the  debt  by  plaintiff",  was  for  this  reason  also  erroneoan. 
Id, 

4.  In  computing  the  time  to  plead  on  ten  days'  notice  under  a  rule  o^ 
court  the  day  on  which  the  notice  is  given  must  be  excluded,  and  if  th  \ 
final  day  falls  on  Sunday,  it  also  is  to  be  excluded.  Marks's  Executor  v. 
Bussell,  372. 

5.  Therefore,  where  a  rule  was  entered  and  served  December  27th 
1860,  and  the  ten  days  in  which  defendants  were  therein  required  to 
plead,  expired  January  6th  1861,  which  was  Sunday,  a  plea  entered  upon 
the  following  Monday  was  in  time,  and  the  judgment  entered  on  that  day 
against  the  defendants  in  default  of  a  plea,  was  premature  and  erroneous. 
Id. 

6.  In  an  action  on  a  promissory  note  given  in  settlement  of  a  subscrip- 
tion for  a  scholarship,  the  defendant  filed  an  afiidavit  of  defence,  averring : 
1.  That  the  consideration  had  failed,  the  scholarship  being  worthless,  in 
consequence  of  the  pecuniary  embarrassments  of  the  college.  2.  That  the 
subscription  was  made  and  the  note  given  under  representations  by  the 
agents  of  the  plaintiff,  that  money  enough  had  been  or  would  be  sub- 
scribed to  pay  off  the  entire  debt,  and  make  the  scholarship  worth  the 
amount  of  tne  note  before  it  should  be  collected,  which  had  not  been  done. 
3.  That  the  affiant  was  informed  by  one  of  the  trustees  that  the  charter 
had  been  forfeited  by  reason  of  improper  conduct,  giving  the  name  of  the 
trustee  from  whom  the  necessary  facts  for  this  purpose  could  be  ascer- 
tained, and  4.  That  he  had  never  received  any  consideration,  or  benefit 
or  certificate  of  scholarship.  All  which  he  expected  to  be  able  to  prove. 
It  was  held,  that  as  the  affiant  did  not  state  that  he  had  failed  to  receive 
the  scholarship,  nor  aver  fraudulent  representations  on  the  part  of  the 
agents  of  defendant  at  the  time  of  making  the  subscription,  the  court  was 
right  in  entering  judgment  in  favour  of  plaintiff  for  want  of  a  sufficient 
affidavit  of  defence.     Coil  v.  Pittsburgh  Female  College,  439. 

7.  Where,  in  foreign  attachment,  the  plaintiff's  affidavit  contained  only 
a  statement  of  the  amount  due  upon  the  notes,  copies  of  which  were 
appended  to  the  declaration  filed  the  same  day,  it  was  held  a  sufficient  com- 
pliance with  the  rule  of  court  requiring  **  an  affidavit,  stating  the  amount 
verily  believed  to  be  due,  and  a  copy  of  the  instrument  of  writing,"  &c., 
upon  which  suit  was  brought.     Woods  v.  Watkins,  458. 

8.  Where  the  plaintiff's  affidavit  was  sworn  to,  before  the  mayor  of  a 
city  in  another  state,  who  affixed  the  corporate  seal  of  the  city,  it  was  held 
properly  sworn  to  before  a  proper  officer,  and  that  proof  of  the  seal  was 
un  necessary.     Id. 

9.  Where  defendant,  in  his  affidavit  of  defence,  swore  that  he  had  care- 
fully examined  the  notes  on  which  suit  was  brought,  "and  that  he  had  no 
recollection  whatever  of  having  signed  the  same  or  delivered  the  same  to 
the  plaintiff,"  and  that  he  knew  that  there  was  no  consideration  for  them, 
without  stating  that  the  signatures  were  or  were  not  his,  or  following  up 
his  allegation  of  **  no  consideration,"  by  showing  how  the  notes  came  to 
plaintiff's  possession,  or  how  the  want  of  consideration  arose,  Held,  That 
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the  affidavit  was  not  a  compliance  with  the  rule  requiring  the  defendant, 
in  his  affidavit  of  defence,  "  to  state  specifically  and  at  length  the  nature 
and  character  of  the  same."     Woods  v.  Watkiru,  458. 

10.  Under  rules  of  court,  providing  that  depositions  taken  in  a  cause 
shall  not  be  read  unless  notice  vras  given  of  their  filing,  it  was  not  error 
to  reject  depositions  of  which  no  notice  was  given,  on  the  trial  of  the 
cause  in  which  they  were  taken.    Ewing  v.  Alcorn^  493. 

PREFERENCES  IN  ASSIGNMENTS. 
Assignment  ix>r  Creditors,  2,  5. 

PRESUMPTION. 

Decedents'  Estates,  5,  17. 
Execution,  5,  6. 
Land,  7,  8,  10. 
Town  Plot,  1, 

PRINCIPAL  AND  AGENT. 
Mines. 

PRIVITY  OF  CONTRACT. 

Surety,  6,  7. 

PROMISSORY  NOTES. 
Bills  and  Notes,  1, 

PROVINCE  OF  THE  JUDGE  AND  OF  THE  JURY. 

Courts. 

PUBLIC  POLICY. 

Lunatics  and  Habitual  Drunkards,  7. 

PURCHASEMONEY. 

Husband  and  Win,  15, 16. 
Sheriff,  1,  2. 

QUARTER  SESSIONS. 
Roads. 

RAILROADS. 

Assignment  for  Creditors,  1-^. 

1.  On  the  trial  of  an  appeal  from  the  award  of  damages  by  appraisers 
for  land  taken  by  a  railroad  company,  in  the  construction  of  their  road, 
evidence  of  the  price  paid,  or  amount  received  for  land  in  the  neighbour- 
hood, in  particular  instances,  is  inadmissible ;  the  only  proper  test  is  the 
opinion  of  witnesses  as  to  the  value  of  the  land  taken,  in  view  of  its  loca- 
tion and  productiveness,  its  market  value,  or  the  general  selling  price  of 
land  in  the  neighbourhood.  East  Pennsylvania  Railroad  Co,  v.  Hiester,  53. 

2.  The  jury  may  allow  the  actual  damages  incident  to  taking  the  road, 
arising  from  inconvenience  in  crossing  the  railroad,  and  interfering  with 
crossings  already  established,  which  the  plaintiff  has  sustained,  as  also 
from  the  failure  or  neglect  of  the  company  to  construct  the  crossings  aa 
reouired  by  law,  but  not  for  making  the  crossings  themselves ;  they  were 
to  be  made  by  the  company.    Id, 

3.  It  was  not  error  to  reject  evidence  offered  on  the  part  of  the  com- 
pany, to  prove  that  the  plaintiff  had  offered  to  claim  no  damages,  if  the 
company  would  locate  the  road  where  he  wished  it,  and  that  when  called 
on,  he  declined  to  designate  the  location  he  desired ;  for  it  was  onl^  a 
proposition,  not  accept^  by  the  company  at  the  time,  and  not  binding 
upon  the  plaintiff  afterwaras.    Id, 

One  subscribed  in  1853  for  twenty  shares  of  the  stock  of  the  Pitts- 
burgh and  Connellsville  Railroad  Company,  on  the  express  condition  that 
the  company  "  should  locate  and  construct  their  railroad  along  the  route 
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contemplated  by  the  Meyer's  Mill  Plank-Road  Company  for  their  road," 
paid  one  instalment,  part  of  the  second,  but  delayed  the  payment  of  the 
balance  as  the  calls  irere  made,  until  the  company,  before  the  road  was 
constructed  along  the  route  mentioned,  suspended  operations,  after  which 
payment  was  refused  on  the  ground  that  though  the  road  had  been  located 
by  the  company,  they  had  not  constructed  it,  according  to  the  condition 
in  the  subscription.  In  an  action  brought  therefor  by  the  company  it 
was  Held, 

4.  That  the  promise  of  subscription  being  precedent  to  that  of  construc- 
tion upon  the  part  of  the  company,  the  defendant  could  not  insist  upon 
performance  by  the  railroad  company  while  he  refused  performance  on 
nis  part ;  and  that  the  road  having  been  located  as  stipulated,  and  com- 
pleted so  far  as  the  means  of  the  company  would  allow,  it  was  a  com- 

Sliance  with  the  condition,  and  the  plaintiffs  were  entitled  to  recover. 
(Uler  V.  Pittsburgh  and  Connellsville  Railroad  Co.,  237. 

5.  That  the  condition  in  the  contract  of  subscription  was  not  a  condition 
precedent,  and  did  not  require  the  completion  of  the  road  before  payment 
could  be  required,  but  only  that  when  located  and  constructed  it  should 
occupy  the  route  designated,  the  undertaking  being,  on  the  part  of  the 
subscriber,  to  pay  as  calls  should  be  made  by  the  directors,  and  on  the 
part  of  the  company  to  locate  as  stipulated  and  construct  as  fast  as  their 
means  would  allow.    Id. 

6.  That  the  suspension  of  operations  made  by  the  directors,  long  after 
the  pa^yments  upon  defendant's  stock  had  been  due,  was  not  a  defence  in 
an  action  brougnt  against  him  for  the  unpaid  balance  thereon.    Id. 

7.  Where  the  company  had  received  subscriptions  on  a  guarantee  that 
they  would  pay  interest  on  stock  ''as  soon  as  paid,"  until  the  road  was 
finished,  interest  would  not  accrue  until  the  stock  was  fully  paid ;  and 
where  but  a  small  part  of  the  stock  had  been  paid  for  by  the  aefendant, 
he  could  not,  in  a  suit  against  him  for  the  balance,  set  up  the  non-pay- 
ment of  interest  on  his  stock  by  the  company  as  a  breacn  of  condition. 
Id. 

8.  Under  the  Lateral  Railroad  Act  of  1832  and  its  supplement  of 
April  20th  1858,  the  determination  of  tlie  necessity  of  the  proposed  road, 
after  an  appeal  from  a  favourable  report  of  viewers,  is  exclusively  for 
the  court,  and  is  not  to  be  submitted  to  the  appellate  jury  for  retrial ; 
the  only  question  for  them  is  the  amount  of  damages.  Brown  v.  Feter^ 
son  df  Corey,  373. 

9.  In  proceedings  under  the  Lateral  Railroad  Acts,  it  is  not  essential, 
though  proper,  that  all  the  owners  of  land  over  which  the  proposed  rail- 
road is  to  pass,  should  be  named  in  the  petition ;  and  if  a  mistake  be 
made  as  to  the  real  owner,  the  court  may  direct  the  damages  assessed  by 
the  viewers  to  be  paid  to  the  proper  purty  on  proof  of  the  facts.  Boyd 
et  al.  V.  Negley,  Z77. 

10.  Where  one  was  named  as  a  reputed  joint  owner  of  a  tract  over 
which  the  railroad  was  located,  in  connection  with  the  real  owners,  when 
she  was  not  a  joint  owner  but  only  had  an  annuity  issuing  out  of  the  land ; 
and  her  name  was  stricken  from  the  record  by  leave  of  the  court,  after  the 
report  of  viewers  and  before  the  final  assessment  of  damages,  it  is  not  a 
fatal  defect  in  the  petition  or  proceedings.  The  owners  of  the  land  were 
named,  and  they  could  show  tnat  the  proposed  road  was  unnecessary,  or 
failing  in  that,  oould  have  their  damages  assessed,  which  was  all  they 
were  entitled  to  under  the  law ;  nor  were  they  compelled  to  appeal  in 
order  to  prevent  her  participation  in  the  damages,  for  the  assessment  was 
not  an  aoyudication  between  them,  and  if  it  h^  been,  it  is  no  ground  for 
reversing  the  action  of  the  court  below,  where  the  damages  had  been 
assessed  for  the  rightful  owners :  nor  can  they  complain  that  their  tenant 

4  Wr.— 36 
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was  not  named  in  the  petition,  for  snob  omission  was  not  a  defect  therein. 
Boyd  et  al,  v.  Negley,  377. 

11.  It  is  not  a  valid  objection  to  the  petition,  that  it  represented  the 
desire  of  the  petitioner  to  make,  construct,  and  use  bis  proposed  railroad 
with  double  or  single  track,  as  may  be  found  most  suitable  for  carrying 
his  coal,  or  coal  of  other  parties  thereon  ;  for  the  law  not  only  authorises 
such  a  petition,  but  the  owner  of  a  lateral  railroad  may  be  required  to 
carry  the  coal  of  other  parties  upon  it.     Id. 

12.  It  is  not  necessary  that  the  grades  of  the  road  should  appear  in  the 
petition  or  on  the  plot.    Id, 

13.  If  the  petitioner  already  has  the  rij^bt  of  way  sought  by  another 
route,  that  fact  is  proper  evidence  to  submit  to  the  viewers  or  to  the  court 
below  on  the  question  of  the  necessity  of  the  road ;  but  it  has  nothing  to 
do  with  the  question  of  damages,  and  is  not  evidence  for  the  appellate 
jury.    Id. 

14.  It  is  not  error  in  the  court  to  permit  the  petitioner,  pending  an 
appeal  as  to  damages,  to  amend  his  petition,  so  as  to  include  other  coal 
lands  purchased  since  the  commencement  of  proceedings,  as  the  amend- 
ments could  not  change  or  affect  the  matter  in  controversy  between  the 
parties.     Id. 

15.  Under  the  supplementary  Lateral  Railroad  Act  of  April  20th  1858, 
the  question  of  the  necessity  of  the  road  is  wholly  with  tne  viewers  and 
the  court ;  the  appellate  jury  can  only  pass  upon  the  question  of  damages. 
Id. 

16.  Before  an  appeal  from  the  report  of  viewers  of  a  proposed  lateral 
railroad,  is  sent  to  an  appellate  jury  for  trial,  the  court  should  approve  or 
disapprove  the  finding  of  the  viewers  respecting  its  necessity ;  for  if  the 
court  does  not  concur  in  opinion  with  the  viewers,  there  is  nothing  to  be 
tried.    Id. 
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Etidence,  11,  12. 

Lot-Owners,  1,  2. 

Town  Plot. 

An  order  of  the  Court  of  Quarter  Sesaions  of  Union  county,  issued  in 
1851  to  "the  supervisor"  of  the  borough  of  Lewisburg  to  open  a  road, 
regularly  reported  by  a  jury  the  year  before,  and  the  road  was  partially 
opened.  In  1855  another  supervisor  was  appointed  by  the  town  council 
of  the  borough,  who,  under  the  same  order,  opened  the  road  to  its  full 
length  and  breadth,  and  was  paid  by  the  borough  for  his  work  and 
expense  in  so  doing.  Two  years  after,  the  "  street  commissioner"  of  the 
borough,  under  resolution  of  the  town  council,  got  another  order  from 
tlie  clerk  of  the  Quarter  Sessions,  in  which  the  draft  was  changed,  and 
**  street  commissioner"  inserted  for  **  supervisor,"  under  which  he  changed 
the  location  of  the  road  as  opened  in  1855,  placing  it  farther  upon  the 
land  of  an  adjoining  lot-owner,  who  brought  an  action  of  trespass  against 
the  '*  street  commissioner"  for  tearing  down  his  fence,  &c.,  in  altering 
the  road.     Held^ 

1.  That  the  road  was  lawfully  opened  in  1855  by  the  supervisor  of  the 
borough,  though  the  charter  made  no  provision  for  the  appointment  of 
such  an  officer  by  name.     Ross  v.  Malcom^  284. 

2.  That  the  road  having  been  once  fully  opened,  all  authority  under 
the  order  to  open  was  exhausted,  and  the  location  could  not  afterwards 
be  altered  by  another  supervisor.     Id, 

3.  That  the  presumption  was,  that  the  **  supervisor"  mentioned  in  the 
order,  by  whom  the  road  was  opened,  was  the  proper  officer  to  open  the 
road,  until  the  contrary  was  shown  by  the  defendant  upon  whom  was  the 
burden  of  proof.     Id, 

4.  That  there  being  no  power  or  authority  in  the  street  commissioner 
to  alter  the  location  of  the  road,  he  had  no  right  to  enter  upon  the  land 
of  the  plaintiff  to  change  it,  and  was  guilty  of  trespass  in  so  doing.    Id. 

5.  The  Act  22d  April  1856,  in  reference  to  opening  streets  in  boroughs 
supplementary  to  the  general  Borough  Act  of  1851,  applies  only  to  cases 
where  the  borough  authorities  have  power  to  lay  out  new  streets ;  and 
where  a  road  within  the  borough  of  Milton  was  ordered  to  be  opened 
by  county  authority,  the  damages  for  opening  it  must  be  paid  by  the 
county,  and  not  by  the  borough  alone.     Road  in  Milton,  300. 

6.  The  Act  8th  March  1859,  relating  to  road  views  and  road  damages 
in  Northumberland  county,  applies  to  roads  in  the  boroughs  of  that 
county,  though  it  does  not  mention  boroughs  and  borough  officers,  but 
only  townships  and  township  officers.     Id, 

7.  The  road  law  of  Northumberland  county,  under  the  Act  of  1859, 
is  a  substitute  for  the  general  law  of  1836,  so  far  as  relates  to  that  county, 
and  includes  boroughs  and  borough  authorities  under  the  terms  town- 
ships and  supervisors :  hence,  there  being  no  other  road  law  for  the 
borough  of  Milton,  the  report  of  the  viewers  relative  to  the  damages 
should  have  been  confirmed  by  the  court,  with  their  report  in  favour  of  the 
road  as  directed  by  the  act:  and  it  was  error  to  confirm  the  road,  without 
at  the  same  time  confirming  the  report  of  the  viewers  relative  to  the 
damages.     Id. 

8.  Where  a  new  road. in  a  township  was  laid  out  and  ordered  to  be 
opened  by  the  Court  of  Quarter  Sessions  of  the  county,  and  the  township 
supervisors  let  out  by  contract  the  making  of  the  road  and  building  the 
necessary  bridges  thereon,  "the  contractor  to  be  paid  with  a  county 
order,  or  out  of  the  first  money  in  the  treasury  belonging  to  the  township 
after  the  compjletion  of  the  road,"  Heldt  that  they  did  not  exceed  the 
powers  vested  in  them  by  law,  and  that  the  township  was  bound  by  the 
contract.     Childs  v.  Brown  Township,  332. 

9.  It  was  error  in  the  court  below  to  instruct  the  jury  that  the  super- 
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visors  had  no  power  to  enter  into  a  contract  to  open  and  make  a  new  road, 
though  bridges  were  to  be  built  apon  it  ChUda  v.  Broton  Township, 
332. 

10.  It  is  not  a  defence  to  an  action  by  the  contractor  against  the  town- 
ship to  recover  the  contract  price,  after  the  completion  of  the  road,  and 
its  inspection  and  approval  by  the  supervisors,  that  under  the  contract 
the  tax  payers  were  deprived  of  the  privilege  of  working  out  their  taxes ; 
the  plaintiff  had  a  rignt  to  presume  that  the  supervisors  bad  done  what 
the  law  required,  and  was  not  bound  to  inquire  whether  they  had  given 
the  property  holders  opportunity  to  work  out  their  taxes.    Id. 

11.  Though  supervisors  cannot  let  out  by  contract  the  making  and 
repairing  of  all  tne  roads  in  a  township,  thus  depriving  the  tax-payers 
of  the  privilege  of  working  out  their  taxes,  yet  they  can  contract  for 
making  a  single  new  road,  upon  which  bridges  were  to  be  built,  under 
the  same  power  by  which  they  could  contract  for  the  erection  of  the 
bridges  alone  by  contract.    Id, 

ROAD  COMPANY. 

Corporations,  7,  8. 

RULE  TO  PLEAD. 
Practici,  4,  5. 

SALE. 

Decedents'  Estates,  14. 
Execution,  1. 
Vendor  and  Yendsi. 

SCHOLARSHIP. 

Corporations,  7. 
Practice,  5. 

SCL  FA,  SUR  MORTGAGE,  RETURN  OF. 
Decedents'  Estates,  18,  19. 

SEISIN. 

Husband  and  Wife,  2,  3« 

SET-OFF. 

Bond,  4. 

Chattel  Mortgage,  3. 

Lunatics  and  Habitual  Drunkards,  8,  9. 

SEWERS. 

Corporations,  11-13, 

SHERIFF. 

Execution,  2,  3,  8-10. 

1.  Where  a  sheriff,  under  proceedings  in  partition,  sold  land  for  a  sum 
in  hand,  taking  judgment-notes  for  the  balance  of  the  purchase-money 
in  his  own  name,  wnich  was  afterwards  lost,  and  suit  brought  against 
him  therefor  on  his  official  recognisance,  by  the  parties  interested,  it  was 
held,  that  it  should  have  been  left  to  the  jury  as  a  question  of  fact, 
whether  the  money  was  lost  by  the  negligence  of  the  sheriff;  and  that  it 
was  error  in  the  court  to  charge  the  jury  that  the  plaintiff  was  entitled 
to  a  verdict.     Snively  v.  CommonweaUh,  75. 

2.  The  sheriff's  return  made  him  liable  to  pay  the  hand-money  into 
court,  or  to  the  several  parties  interested  so  soon  as  their  shares  were 
ascertained,  or  to  a  call  to  bring  the  judgment-notes  into  court,  that  the 
parties  might  have  them  properly  disposed  of.  The  notes  belonged  to 
them,  the  decree  of  distribution  fixed  tneir  several  shares  therein,  and  it 
was  their  business  to  see  that  they  were  collected.    Id, 

3.  If  a  sheriff  levies  upon  goods  as  the  property  of  A.,  in  which  B. 
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claims  a  partnership  interest,  and  the  plaintiff  refases  upon  request 
made,  to  indemnify  the  sheriff,  he  may  either  return  the  writ  *'  nulla 
bona,**  or  refuse  to  sell  anything  but  the  interest  of  defendant  in  the 
goods.    Patterson  v.  Anderson,  359. 

4.  Where,  after  the  sale,  the  sheriff  retained  possession  of  the  goods, 
until  the  bid  was  paid,  and  then  refused  to  deliver  them  to  the  pur- 
chaser, who  was  plaintiff  in  the  execution,  and  who  offered  indemnity, 
but  delivered  possession  of  the  store  and  goods  to  the  person  claiming  to 
be  the  partner,  against  whom  the  purchaser  afterwards  established  his 
title  to  the  goods,  he  was  liable  to  such  purchaser  for  the  value 
thereof.    Id, 

5.  Upon  the  trial  of  the  action  against  the  sheriff,  the  record  of  an 
equity  suit  instituted  to  test  the  title  of  the  alleged  partner  in  the  goods, 
decided  against  him,  is  competent  evidence  fur  tne  purchaser  of  the 
defendant's  interest  at  the  sheriffs'  sale ;  although  the  sheriff  was  not  a 
party  to  the  equity  proceedings.    Id. 

SHERIFF'S  INTERPLEADER  ACT. 
Vendor  and  Vendee,  I,  2. 

SHERIFF'S  SALE. 
Execution,  1. 

STATUTE  OF  FRAUDS. 
Contract,  1,  2. 

STATUTE  OF  LIMITATIONS. 
Husband  and  Wife,  4-6. 
Land,  7,  8,  11. 
Lunatics,  8,  9. 
Pleading,  1,  2. 
Trusts,  3,  6. 

STATUTES  CITED,  COMMENTED  ON,  AND  CONSTRUED. 

1722,  May  22,  Writ  of  error  and  appeals.     Pontius  v.  Nesbit,  309. 
1785,  March  26,  Limitation  of  Actions.     Miller  v.  Franciscus,  335. 
1824,  March  26,  Lien  of  Taxes,  Rates,  and  Levies.    Appeal  of  City  of 
PUtsburgh,  455. 

1833,  April  8,  Intestates.    MUler  and  Wifea  Appeal,  387. 
"  "  "  Brennetnan's  Appeal,  115. 

1833,  April  8,  Wills  and  Testamente.     Gable's  Executors  v.  Daub,  217. 

1834,  February  24,  J  27,  32,  and  33,  Executors  and  Administrators. 
Wallace^s  Administrator  v.  Holmes,  427. 

1834,  April  15,  County  Taxes.     Commontoealih  of  Pennsylvania  t. 
Commissioners,  348. 
1836,  June  13,  Roads,  Highways,  and  Bridges.     Pood  in  Milton,  300. 
1840,  April  28,  Mechanics'  Liens.     Leiby  v.  Wilson,  63. 

1843,  April  18,  Pittsburgh  and  Connellsville  Railroad  Co.  Common- 
wealth V.  Uommissioners,  348. 

1844,  April  5,  Act  February  3d  1824,  extended  to  Allegheny  County. 
Appeal  of  City  of  Pittsburgh,  455. 

1844,  May  6,  Lapsed  Legacies.    Minter'a  Appeal,  111. 

1848,  April  11,  Married  Woman's  Act.    MasVs  Appeal,  24. 

1849,  April  7,  General  Manufacturing  Law.  Patterson  v.  Wuomissing 
Co.,  117. 

1849,  April  9,  Debtors'  Exemption.    Baldy's  Appeal,  328. 
1851,  April  14,  Widows'  Exemption.    Baldy^s  Appeal,  328. 
1851,  April  15,  Actions  for  Damages,  &c.     Fink  v.  Garman,  95. 
1853,  April  18,  Pittsburgh  and  Connellsville  Railroad  Co.     Common 
wealth  V.  Commissioners,  348. 
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1853,  April  20,  Supplement  to  General  Manufaoturing  Law.    Patterson 
V.  Wyomiasing  Co.,  117. 

1854,  May  8,  Sale  of  Intoxicating  Liquors.     Fink  v.  Gartnan,  95, 

1855,  April  26,  Statute  of  Frauds.     Shoemaker  v.  King,  107. 

1855,  April  26,  Damages  for  injuries  producing  death.  Fiuk  v.  Gar^ 
man,  95. 

1855,  April  27,  Collaterals,  Descents  among.  Miller's  Appeals  387. 

Brenneman's  Appeal,Ub, 

1855,  April  27,  Estates  in  fee  tail.    Haldeman  v.  HcUdeman,  29. 

1856,  April  22,  Real  Estate,  Titles  to.     Milter  v.  Francianis,  335. 

1856,  April  26,  Streets  in  Boroughs.     Road  in  Milton,  300. 

1857,  April  18,  Liens  for  grading  and  paving.  Appeal  of  City  of  Pitts- 
burgh, 455. 

1858,  April  22,  Liens  for  grading  and  paving.  Appeal  of  City  of  Pitts- 
burgh, 455. 

1859,  March  8,  Roads  in  Northumberland  Co.     Boad  in  Milton,  300. 
1859,  March  22,  Orphans'  Court  Sales.     Fiizimmons's  A^^,  422. 
1861,  May  21,  Stay  Lavr.    BUlmeyer  v.  Etans,  324. 

STAY  LAW. 

Constitutional  Law,  1-3. 

STOCKHOLDERS. 

Corporations,  1-4,  14. 

STREETS. 

Evidence,  11,  12. 

Roads. 

Town  Plot. 

SUBROGATION. 
Banks,  6. 
Bills,  5. 

SUBSCRIBING  WITNESSES. 
Deed,  9,  10. 

SUBSCRIPTIONS. 

Corporations,  7. 
Practice,  6. 
Railroads,  4-7. 
Taxes,  3. 

SUNDAY. 

Practice,  4,  5. 

SUPERVISORS. 

Roads,  1,  8-11. 

SUPRA  PROTEST. 
Bills,  1-3. 

SURETY. 

Actions  on  the  Case. 

Error,  6. 

Huhdand  and  Wife,  12-14. 

1.  The  mere  omission  of  a  creditor  to  sue  the  principal  debtor,  doet 
not  discharge  a  surety ;  but  where  the  creditor  has  the  means  of  satisfac- 
tion, either  actually  or  potentially  in  his  hands,  and  does  not  retain  it, 
the  surety  is  discharged.     Richards  v.  Commonwealth,  146. 

2.  A.  became  surety  for  an  assignee  B.,  into  whose  bands  a  distribu- 
tion out  of  the  estate  of  his  assignor  C.  came  for  a  creditor  D.,  who 
died  before  the  account  was  finally  settled ;  afterwards,  B.  himself  made 
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an  assignment  for  the  benefit  of  his  creditors,  who  were  paid  in  full  and 
a  surplus  returned  to  the  assignor.  The  administrator  of  the  creditor 
D.  in  neither  instance  presented  his  claim  for  payment,  but  afterwards, 
brought  suit  against  the  surety  A.,  for  the  distribution  to  which  he  was 
entitled,  under  the  original  assignment  of  C.  to  B.:  Ueldy  that  he  was 
entitled  to  recover,  notwithstanding  his  inactivity  and  neglect  in  present- 
ins  his  claim  ;  that  the  creditor  had  not  the  possession,  actual  or  poten- 
tial, of  the  means  of  satisfaction ;  that  mere  forbearance  would  not 
discharge  the  surety,  who  under  the  law  had  the  means,  by  notice  to  the 
creditor,  to  compel  him  to  collect  the  claim  a^inst  the  principal  debtor, 
and  that  unless  the  surety  had  given  such  notice,  lapse  of  time,  in  itself, 
would  be  no  defence.     Richards  v.  Commonwealth,  140. 

3.  Parties,  plaintiffs  in  certain  executions,  indemnified  a  sheriff  for 
levying  upon  and  selling  goods,  alleged  to  belong  to  the  defendant, 
which  were  claimed  by  others,  who,  after  the  sale,  sued  the  sheriff  in 
trespass ;  the  plaintiffs  defended  the  suit,  but,  unable  to  succeed,  fixed  the 
amount  of  the  recovery  by  compromise,  part  of  which  was  paid  and  the 
balance  collected  from  the  sheriff,  who  then  brought  suit  to  recover  the 
amount  paid  by  him,  against  each  of  the  sureties  on  the  indemnity-bond, 
which  was  joint  and  several.  Held,  that  as  the  contract  of  suretyship 
was  to  save  the  sheriff  harmless,  the  bond  was  broken  when  judgment 
was  recovered  against  him,  and  that  he  was  entitled  to  recover,  as  dam- 
ages, the  Amount  paid  by  him,  through  the  failure  of  the  sureties  to 
comply  with  the  conditions  of  their  bond.     Huzzard  v.  Nagle,  178. 

4.  The  record  of  the  suit  against  the  sheriff  was  admissible  in  his 
favour  in  the  action  against  the  surety,  even  though  the  surety  was  not  a 
party  and  had  no  notice  of  the  suit ;  for  it  was  proper  evidence  that  the 
loss  and  damage  had  happened,  which  he  had  contracted  that  his  prin- 
cipals should  not  allow  to  happen.    /(/. 

5.  The  record  of  the  suit  and  judgment  therein,  was  not  conclusive 
evidence  of  the  amount  of  damages  the  sheriff  was  entitled  to  recover 
against  the  sureties,  as  the  amount  might  have  been  increased  by  the 
fault  of  the  sheriff,  for  which  the  bond  was  not  intended  to  secure 
him.     Id. 

A.,  one  of  two  partners,  sold  out  to  the  other,  6.,  who  agreed  among 
other  things  to  pay  all  debts,  dues,  and  demands  against  tne  late  firm, 
and  give  security  for  performance.  The  surety,  C,  agreed  in  writing  to 
guaranty  and  hold  himself  responsible  for  the  faithful  performance  of  the 
contract  on  the  part  of  B.  the  purchaser.  A  firm-creditor,  D.,  afterwards 
obtained  judgment  against  both,  and  failing  to  collect  it  on  execution, 
brought  suit  against  the  surety,  C,  on  the  agreement  of  guarantee,  upon 
the  trial  of  which  judgment  was  entered  by  the  court  for  the  defendant. 
Held, 

6.  That  the  plaintiff  could  not  maintain  the  action,  for  he  was  not  a 
party  to  the  agreement  of  guarantee ;  the  promise  was  not  made  to  him 
or  for  his  use  and  benefit;  the  consideration  did  not  move  from,  nor 
had  the  defendant  received  anything  in  trust  for,  him ;  and  there  was, 
therefore,  no  privity  of  contract.     Campbell  v.  Lacock,  448. 

7.  That  if  the  action  could  be  maintained,  it  should  have  been  brought 
by  the  plaintiff  in  the  name  of  A.,  the  party  for  whose  benefit  the  agree- 
ment was  made,  and  not  in  his  own  name,  for  he  was  a  stranger  to  the 
contract  and  consideration.     Id. 

8.  Where  a  father,  sued  as  surety  for  his  son,  on  a  promissory  note 
given  for  money  borrowed  from  a  married  woman,  set  up  in  defence  a 
notice  to  her  husband  (who  also  held  a  similar  claim  agamst  them)  "  to 
go  on  and  collect  the  money  loaned,  or  be  would  not  be  accountable  any 
longer,"  without  specifying  whether  it  was  the  money  loaned  by  the  wi(^ 
or  the  husband,  it  was  Held,  That  the  notice,  even  if  sufficient  in  other 
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respects,  was  not  a  notice  to  the  wife,  and  did  not  discharge  the  surety. 
UdUn  V.  Bryson  db  Wife,  472. 

TALESMEN. 

Criminal  Law,  2,  3. 

TAXES. 

Landlord  and  Tenant,  2. 
KOADS,  10,  11. 

1.  The  proviso  to  section  7  of  the  Act  of  15th  April  1834,  which 
enacts  '*  that  no  tax  in  any  county  shall  in  any  one  year  exceed  the  rate 
of  one  per  cent,  on  every  dollar  of  the  adjusted  valuation,"  is  a  limitation 
upon  the  taxing  officers  merely,  and  in  no  way  controls  the  legislature, 
who  may  repeal  the  same  expressly,  or  impliedly  by  legislation  inconsis- 
tent therewith.  Commonwealih  of  Pennsylvania  y.  Vommissioners  of 
Allegheny  County,  348. 

2.  The  grant  of  authority  by  the  legislature  to  county  commissioners  to 
create  a  debt,  and  to  provide  for  the  payment  of  the  interest  thereon,  is 
an  enlargement  of  the  power  to  assess  taxes  to  meet  the  demand,  and  an 
implied  repeal  of  any  conflicting  statutory  limitation.     Id, 

3.  Therefore  the  Act  of  1843,  authorizing  subscriptions  by  Allegheny 
county,  among  others,  to  the  stock  of  the  Pittsburgh  and  Cunnelkville 
Railroad  Company,  and  the  Act  of  18th  April  1853,  giving  authority  to 
borrow  money  to  pay  such  subscriptions,  and  to  make  provision  for  the 
payment  of  the  principal  and  interest  of  the  money  so  borrowed,  as  in 
other  cases  of  loans  of  said  counties,  virtually  repeal  the  proviso  of  1834, 
limiting  assessments,  so  far  as  it  conflicts  with  their  provisions,  and 
empower  the  commissioners  to  levy  taxes  sufficient  to  meet  the  obligations 
incurred  under  said  authority.    Id, 

4.  A  municipal  lien  filed  in  1857  by  the  city  of  Pittsburgh,  for  grading 
and  paving,  under  the  Act  of  18th  April  1857,  is  not  entitled  to  pay- 
ment out  of  the  prcceeds  of  the  sale  of  the  property  against  which  the 
lien  is  filed,  in  preference  to  a  mortgage  of  the  same  premises  entered 
and  recorded  in  July  1848.     Appeal  of  the  City  of  PiUsburgh,  455. 

5.  The  Act  of  February  3d  1824,  providing  for  the  liens  of  taxes,  rates, 
and  levies  in  the  city  of  Philadelphia,  extended  to  Allegheny  county,  by 
Act  April  5th  1844,  does  not  give  a  lien  for  paving  sidewalks  in  the  city 
of  Pittsburgh ;  for  the  Act  18th  April  1857,  relating  to  setting  curbstone 
and  paving  sidewalks  therein,  with  the  supplementary  Act  of  22d  April 
1858,  provides  a  system  of  procedure,  entirely  different  from  that  under 
the  Act  of  1824;  the  lien  filed  under  the  Acts  of  1857  and  1858,  having 
no  priority  in  time  over  the  mortgage  entered  in  1848,  is  consequently 
not  entitled  to  payment  in  preference  to  it.    Id, 

TELEGRAPH  DESPATCHES. 
Actions  on  thb  Case,  5. 

TENANT. 

Landlord  and  Tenant. 

TENANTS  IN  COMMON. 

Mines. 

TIME. 

Practice,  4,  5. 
Will,  14. 

TITLE  TO  PERSONAL  PROPERTY. 
Bailment,  1,  2. 
Evidence,  7. 

TITLE  TO  REAL  ESTATE. 
Land,  1. 
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TOWN  PLOT. 

Where  a  plan,  corresponding  with  the  description  of  1ot«  and  streets 
in  cotemporaneous  and  subsequent  oonTeyances,  but  without  any  mark 
of  authenticity,  was  placed  in  the  recorder's  office,  and  remained  there 
for  fifty  years,  the  presumption  is  it  was  placed  there  by  the  owner  of  the 

'        property.    Borough  of  Birmingham  y.  Atiderson,  505. 

TOWNSHIP  ROADS. 

KOADS,  8-11. 

TOWNSHIP  SUPERVISORS. 

Roads,  8-11. 

TRESPASS. 

Ejectment,  7. 

Error,  8. 

Mines. 

Roads. 

Vendor  and  Vendee,  7,  8. 

TRIAL  BY  JDRY. 

Constitutional  I^w,  4. 

TROVER  AND  CONVERSION. 
Chattel  Mortoage,  1-3. 
Pleading,  3. 

TRUSTEES. 

Banks,  1,  2,  4. 

Husband  and  Wife,  10-13. 

TRUSTS. 

Husband  and  Wutb,  5,  10-14. 

Surety,  6,  7. 

Will,  4 

A.  by  an  assignment  dated  December  14th  1833,  on  a  deed  to  him,  con- 
veyed a  house  and  lot  to  B.  for  life,  with  remainder  to  three  others  in 
fee.  In  1857,  B.  filed  a  bill  in  equity  alleging  a  resulting  trust  in  the 
property  as  bought  with  her  money,  but  the  proofs  on  bill  and  answer 
failed  to  sustain  her  averments :  Jaeld, 

1.  That  she  had  no  resulting  trust. 

2.  That  the  assignment  having  been  made  with  her  knowledge,  she 
was  guilty  of  laches  in  enforcing  her  equity  if  she  had  any,  and  that  after 
twentjT-four  years'  delay,  she  could  not  be  heard  in  a  court  of  equity, 
asserting  a  resulting  trust  or  a  breach  of  trust  in  a  conveyance,  in  which 
she  had  so  long  acquiesced.     Hassler  v.  BiUing,  68. 

3.  The  Act  of  March  26th  1785,  relative  to  "  Limitation  of  Actions," 
is  not  repealed,  but  is  modified  by  that  of  April  22d  1856,  "  for  the 
greater  certainty  of  title  and  more  secure  enjoyment  of  real  estate.'^ 
Miller  v.  Francuteus,  335. 

4.  A.  purchased  a  lot  of  land  in  1844,  into  possession  of  which  her 
sister  B.  entered,  claiming  a  resulting  trust  therein  ;  at  the  date  of  the 
conveyance  B.  was  a  married  woman,  out  by  the  death  of  her  husband  a 
few  years  later,  became  discovert.  After  the  death  of  both  A.  and  B., 
the  son  and  heir  at  law  of  B.,  in  185&,  one  year  after  he  attained  his 
majority,  brought  ejectment  for  the  lot  of  land  to  enforce  the  alleged  trust 
upon  the  trial,  of  which  the  statute  of  22d  April  1856  was  set  up  as  a  bar 
against  his  recovery. 

Held^  that  the  plaintiff  was  not  barred  of  his  action  because  the  suit 
was  not  brought  within  the  time  limited  in  the  6ch  section  of  that  act ; 
for  under  the  first  section,  the  mother  was  entitled  to  thirty  years  afler 
her  right  accrued  within  which  to  maintain  her  action  for  the  recovery 
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of  the  lot,  and  her  son  succeeding  at  her  death  to  her  rights,  was  enti- 
tled to  his  action  at  any  time  within  thirty  years  from  the  time  the  right 
accrued  to  his  mother.     Miller  v.  Francisnis^  335. 

5.  Therefore,  where  the  court  charged  in  substance  that  the  trust,  if 
there  was  one,  was  a  resulting  trust,  relating  to  realty,  and  created  at  the 
time  of  the  conveyance  in  1844  to  A.;  and  that  allowing  seven  years — the 
time  given  by  the  limiting  clause  and  the  proviso  in  the  sixth  section  of 
the  Act  of  1856 — within  which  to  enforce  the  trust,  the  time  would  expire 
in  1851 ;  and  as  the  ejectment  was  not  brought  until  1859^  the  act  was  a 
bar,  it  was  error.     Id, 

6.  It  was  not  material  that  the  son,  who  was  a  minor  until  1858,  had 
brought  his  action  within  ten  years  after  his  own  disability  had  ceased: 
for  the  limitation  of  the  6th  section  of  the  Act  April  22d  1856,  was  inap- 
plicable to  persons  under  legal  disabilities  for  whom  another  rule  was 
provided  within  which  the  plaintiff  had  brought  himself  The  right  of 
action  having  accrued  to  the  mother  at  the  death  of  her  husband,  the 
trust  could  have  been  enforced  by  her  at  any  time  within  thirty  years 
thereafter,  or  by  her  heir  at  law  after  her  death.     Id, 

7.  Though  B.  was  in  possession  under  claim  of  title  from  the  purchase 
until  her  death,  which  was  before  the  passa^  of  the  Act  of  1856,  and 
had  therefore  no  occasion  to  bring  ejectment,  she  had  nevertheless  a  right 
of  action  to  compel  her  sister  to  convey  the  legal  title  she  held  in  trust. 
After  the  passage  of  the  act  it  would  have  been  her  duty,  though  her 
possession  was  undisturbed,  to  compel  a  conveyance  or  a  written  declara- 
tion of  trust,  which  duty  devolved  upon  her  heir  at  her  death,  for  the 
purpose  of  the  statute  was  to  superadd  to  the  possession  written  evidence 
of  the  right  of  possession.     Id, 

8.  When  the  control  of  trust  property  is  taken  out  of  the  power  of 
the  trustee  by  the  act  of  the  law  or  other  paramount  authority,  he  will 
not  be  regarded  as  standing  in  a  fiduciary  relation  to  it.  HcdVs  Appeal^ 
409. 

9.  A.  and  B.  entered  into  partnership  in  1845,  for  the  manufacture 
and  sale  of  ploughs,  A.  having  an  interest  of  two-thirds  and  B.  of  one- 
third  :  the  partnership  was  dissoluble  by  either,  on  three  months'  notice. 
In  1850  they  agreed  to  continue  it  for  eight  years,  notwithstanding  the 
death  of  either  partner,  in  which  case,  the  survivor  "  should  be  at  liberty 
to  employ  a  clerk  or  suitable  person  to  supply  the  place  of  such  deceased 
partner,  and  pay  such  clerk  or  person  out  of  the  share  of  the  profits  that 
shall  belong  to  the  estate  of  such  deceased  person."  In  April  1852  A.  died, 
leaving  a  will  in  which  C.  his  brother,  and  D.  were  named  executors,  who 
provea  the  will  and  assumed  the  trust:  in  May  following,  B.,  the  sur- 
viving partner,  according  to  the  articles  of  copartnership,  contracted  with 
and  employed  D.  to  act  as  clerk  for  the  remainder  of  the  term,  for  the 
compensation  of  one-third  of  the  net  profits  which  might  accrue  from 

^  time  to  time  to  A/s  estate,  less  the  sum  of  $350  per  annum,  computed  to 
be  the  interest  of  A.'s  share  in  the  concern.  The  business  resulted 
profitably,  and  D.  received  a  large  amount  of  money  under  his  agreement 
with  B.  In  1857  C.  and  D.  filed  their  account  as  executors  of  A.  in  the 
Orphans'  Court,  to  which,  after  the  termination  of  the  partnership, 
exceptions  were  filed  to  surcharge  the  account  with  the  amount  of  moneys 
received  by  D.  while  executor,  with  which  amount,  less  the  sum  of  $2000 
per  year  allowed  as  salary,  the  auditor  to  whom  the  account  was  referred, 
did  surcharge  the  account.  On  exceptions,  the  Orphans'  Court  overruled 
the  auditor,  and  reinstated  the  account,  striking  out,  however,  the 
amount  claimed  for  commissions  by  the  executors.  On  appeal  to  the 
Supreme  Court  it  was  held: 

(1.)  That  the  relation  of  D.  to  the  estate  of  his  testator,  was  not  within  the 
rule  in  equity,  which  prevents  one  acting  in  a  representative  or  fiduciary 
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capacity,  from  dealing  'with  the  estate  or  property. so  trusted  as  to  benefit 
himselt  or  make  profits  thereby,  against  the  power  of  reclamation  by  the 
cestui  que  trust. 

(2.)  That  the  trust  in  which  the  profits  were  made,  was  that  under  the 
agreement  of  partnership,  to  wjiich  D.  was  a  stranger,  and  could  be 
employed  in  it,  even  though  he  was  trustee  under  the  will  when  his  con- 
tract with  B.,  the  surviving  partner,  was  made ;  for  by  that  agreement, 
the  interest  of  both  partnern  in  the  firm,  at  the  death  of  A.,  devolved 
upon  B.  the  survivor,  who,  with  the  aid  of  a  clerk  to  be  employed  in  place 
of  the  decedent,  was  to  conduct  the  partnership  to  the  end  of  the  term, 
independent  of  all  others,  with  the  right  to  carry  on  the  business  ac- 
cording to  his  own  discretion — a  trust  in  which  the  executors  had  no 
lawful  or  necessary  title,  nor  with  which  they  had  either  right  or  duty 
to  interfere ;  and,  therefore,  the  account  of  the  executors  could  not  be 
surcharged  with  the  profits  drawn  by  D.  as  an  employee  of  the  firm. 

(3.)  It  is  not  a  reason  for  surcharging  an  account,  that  the  contract 
was  unconscionable  in  the  amount  of  compensation,  and  therefore  fraudu- 
lent and  void  as  against  the  heirs,  where  no  fraud  was  found  by  the 
auditor,  and  the  testimony  vindicated  the  contract  as  reasonable,  con- 
sidering the  service^to  be  performed  and  the  risk  run  ;  nor  is  it  a  ground 
for  the  surcharge,  that  the  authority  of  the  surviving  partner  was  only  to 
employ  a  clerk  in  the  ordinary  sense  of  the  term,  for  the  survivor  was  to 
employ  a  clerk  or  suitable  person  to  supply  the  place  of  the  deceased  part- 
ner; and  when  the  proof  was  that  D.  had  devoted  his  whole  time  to  the 
general  business  of  the  firm,  as  a  partner  would — travelling,  introducing 
their  work  in  distant  parts  of  the  country,  establishing  agencies,  &c., 
conducting  it  with  great  success — the  compensation,  nnder  the  circum- 
stances, was  fair  and  reasonable. 

(4.)  Where,  in  the  articles  of  copartnership,  the  authority  to  employ  a 
clerk  was  followed  by  a  direction  to  pay  him  out  of  the  profits  coming  to 
the  estate  of  the  deceased  partner,  the  contract  by  which  a  clerk  is  subse- 
quently employed  and  paid  is  not  fraudulent,  because  allowed  by  the 
partners  themselves:  therefore  the  mode  of  compensation  not  being 
objectionable,  nor  the  proportion  of  profits  as  shown  by  the  testimony, 
the  contract  was  fair  and  honest  in  the  outset,  and  its  fruits  must  be  fair 
and  honest  also. 

(5.)  Though  D.  after  the  termination  of  the  partnership  had  acted 
unfairly,  in  setting  up  a  rival  factory  and  in  other  matters,  yet  his  con- 
duct then,  had  nothing  to  do  with  the  question  before  the  Orphans' 
Court  on  the  accounts  of  the  executors  of  whom  he  was  one ;  for  fraud 
in  the  original  transaction  could  not  be  inferred  from  it,  nor,  if  the 
purpose  was  to  recoup  unliquidated  damages  in  tort  arising  therefrom, 
oould  it  be  done  in  the  Orphans'  Court. 

(6.)  Where  the  heirs  of  A.,  in  1855,  filed  their  bill  in  equity  to  haye  the 
contract  between  B.  the  surviving  partner  and  D.  cancelled,  and  an  ac- 
count taken  of  the  partnership  business,  and  the  factory  soon  after  being 
burnt,  it  was  agreed,  in  order  that  the  factory  might  be  rebuilt  and  the 
business  continued,  that  the  equity  suit  should  be  settled,  the  agreement 
between  B.  and  D.  to  remain  in  full  force  until  the  expiration  of  the  term 
in  1858,  such  discontinuance  or  settlement  is  not  in  itself  a  complete 
ratification  of  the  agreement ;  it  was  only  of  weight  on  the  question  of 
the  bona  fides  of  the  contract,  and  its  performance  together  with  that 
of  compensation.     Hall's  Appeal,  409. 

UNCLES  AND  AUNTS,  CHILDREN  OF. 
Decedents'  Estates,  22,  23. 

UNDUE  INFLUENCE. 
Deed,  11. 
Will,  10. 
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£viDiNCi»  5,  6. 

VERDICT. 

Ejectment,  3,  5-7. 

VENDOR  AND  VENDEE. 
Bonds,  2. 
Deed,  3-5. 

Landlord  and  Tenant,  1-3. 
Mines,  7. 

1.  Where,  in  a  sale  of  personal  property,  the  possession  does  not  follow 
and  accompany  the  transfer,  it  is  a  fraud  in  law  without  regard  to  the 
intent  of  the  parties,  and  is  a  question  for  the  oourt  and  not  for  the  jury. 
Milne,  Brown  <k  Co,  v.  Henry,  352. 

2.  W.,  a  merchant,  having  failed,  bought  goods  on  credit  as  the  agent 
of  his  wife,  which  were  not  at  any  time  paid  for  out  of  her  own  money  or 
estate.  Afterwards,  she  sold  the  goods  with  the  store-lease  and  fixtares 
to  her  brother  U.,  a  journeyman  blacksmith;  no  money  being  paid  by  him, 
the  only  consideration  being  two  notes  of  $5(X)  each,  and  his  guarantee 
that  he  would  pay  certain  of  her  debts.  No  inventory  was  taken,  the 
same  signs  on  the  window-blinds  and  house  ftmained,  with  the  same 
clerks,  save  one,  nor  was  there  any  outward  visible  change  of  possesion; 
but  VV.  remained  in  the  store,  attending  to  the  business  in  the  same 
manner  after  the  sale  as  before ;  ostensibly  as  the  agent  of  U.,  who 
shortly  after  the  alleged  sale  went  to  Texas  and  remained  there.  Part 
of  the  goods  levied  on  by  the  creditors  of  W.  were  purchased  by  him  a 
few  days  before,  as  agent,  on  credit,  he  giving  therefor  a  mortgage 
executed  by  himself  and  wife,  on  her  separate  estate. 

On  a  feigned  issue,  under  the  Shenfif's  Interpleader  Act,  to  try  the 
right  to  the  property  levied  on,  it  was  held: 

(1.)  That  as  the  property  first  purchased  was  not  paid  for  by  the  wife 
out  of  her  own  money  or  estate,  she  had  no  title  to  the  goods,  but  the 
ownership  was  in  her  husband : 

(2.)  That,  therefore,  the  sale  or  pretended  sale  to  H.  was,  under  the 
evidence,  a  case  of  retained  possession  without  open  and  visible  change, 
and  for  that  reason,  fraudulent  and  void — a  fraud  in  law,  even  if  there 
had  been  a  formal  sale,  with  honesty  of  intent,  and  payment  of  the  pur- 
chase-money; and,  that  the  court  should  so  have  instructed  the  jury 
in  answer  to  plaintiflfs  point,  leaving  to  the  jury  the  facts  as  to  the  pos- 
session, if  disputed.    Id, 

3.  A  bond  fide  purchaser  of  a  chattel  for  a  valuable  consideration, 
and  without  notice  from  a  fraudulent  vendee,  takes  a  title  clear  of  the 
fraud,  whether  it  be  actual  or  legal.     Sinclair  v.  Healy,  417. 

4.  Therefore,  where,  in  trespass  against  the  sheriff  for  seizing  and  sell- 
ing as  the  property  of  one  of  a  firm,  defendants  in  an  execution,  two  yoke 
of  oxen,  which  had  been  bought  before  the  execution  issued  by  the 
plaintiff  in  the  action,  from  an  alleged  fraudulent  vendee  of  the  execu- 
tion-debtor; the  court  below  charged  the  jury,  that  "if  the  sale  by  the 
alleged  fraudulent  vendor  to  the  alleged  fraudulent  vendee  was  fraudu- 
lent, then  their  verdict  should  be  for  the  defendant,"  without  the  in- 
struction that  their  verdict  should  be  thus  found ;  if  the  plaintiff  pur- 
chased with  a  knowledge  of  the  fraud,  it  was  error.    Id. 

5.  The  father  having  in  his  lifetime  conveyed  his  farm,  the  son,  after 
his  death,  obtained  judgment  for  the  yearly  pay  due  him  for  six  years 
previous,  upon  which  execution  was  issued,  the  farm  levied  on  and  sold 
to  the  son,  who  then  brought  ejectment  and  recovered  against  his  father's 
vendee,  on  the  ground  that  the  deed  was  made  for  the  purpose  of  de- 
frauding creditors.  The  court  below  charged  the  jury  that  *'  fraud  was 
not  to  be  presumed,"  and  that  before  they  could  find  against  the  deed  they 
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must  be  satisfied  of  the  fraudulent  intent  of  the  grantor,  but  refused  to 
charge  that  "  they  must  be  satisfied  from  the  clearest  and  most  satisfao* 
torj  evidence."     Hddf  That  the  charge  was  not  error,  for  it  was  the 

Srovince  of  the  jury  to  say  what  weight  they  would  attach  to  the  evi- 
ence.    Fainter  v.  Drum,  467. 

6.  Though,  in  order  to  avoid  the  deed,  the  fraudulent  intent  of  the 
grantor  must  have  existed  at  the  time  of  executing  it,  yet  that  intent  is 
deducible  from  previous  acts  and  declarations;  and  therefore  it  was  not 
error  in  the  court  below  to  instruct  the  jury  that  "what  the  grantor 
intended  before,  is  only  material  in  reflecting  the  intent  at  that  time ; 
for  this  purpose,  such  evidence  is  material.''    Id, 

7.  In  an  action  of  trespass  against  a  sheriff  for  seizing  and  selling  plain- 
tiff's piano  under  judgment  and  execution  against  her  son,  from  whom 
she  purchased  it,  the  vendor  is  a  competent  witness  on  the  part  of  the 
plaintiff;  for  both  plaintiff  and  defendant  claim  title  througn  him,  and 
the  sale  to  the  mother,  whether  fraudulent  or  not,  implied  no  guarantee 
of  title.     Graham  de  MeUor  v.  HcCreary,  515. 

8.  A  son  sold  a  piano  to  his  mother,  and  immediately  moved  to  another 
place,  intending  to  remain,  leaving  the  piano  in  her  exclusive  possession  ; 
not  succeeding  m  business,  he  returned  in  a  few  weeks,  when  his  mother 
again  lived  with  him,  the  piano  remaining  in  the  house,  occasionally  used 
by  his  wife.  On  execution  against  the  son,  it  was  sold  by  the  sheriff,  and 
in  an  action  of  trespass  there^r,  it  was  Rdd,y  That  as  there  was  a  delivery 
and  transfer  of  possession,  which  was  retained  for  several  weeks,  the 
transaction  was  not  fraudulent  in  law,  and  that  if  the  sale  was  collusive, 
it  was  for  the  jury  to  determine  it,  as  a  fraud  in  fact.    Id. 

VERDICT. 

Ejectment,  1,  3,  5,  6,  8, 

WARRANT. 

Land,  3-10. 

WAT-GOING  CROP. 

Landlord  and  Tenant,  1,  2. 

WIDOW. 

Decedents'  Eitatss,  8,  9. 

Lunatics  and  Habitual  Drunkabds,  1-3,  6. 

WIFE. 

Husband  and  Wife. 

WITHDRAWAL  OF  EVIDENCE. 
Land,  12. 

WILL. 

Deed,  3-5. 

Husband  and  Wife,  2,  3, 

Trusts,  9. 

A  testatrix  made  bequests  of  personal  property  to  H.  and  to  0.,  with 
a  proviso  in  a  subsequent  part  oi  the  will,  that  if  either  should  die  with- 
out children,  the  bequests  made  to  either  of  them  should  '*fall  back  to  the 
survivor  and  to  B.,  or  the  survivor  of  them  and  the  next  of  kin  of  such 
survivor."  On  an  apnlication  by  A.  to  the  Orphans'  Court,  for  the  abso- 
lute payment  of  the  oequest,  and  without  security  for  those  to  whom  it 
was  to  fall  back,  Htld, 

1.  That  although  in  a  will  the  word  "  children"  (which  is  ordinarily  a 
word  of  personal  description)  may  be  construed  to  mean  issue,  (which  ex 
propria  vigore  indicates  succession),  where  the  context  affirmatively  shows 
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that  the  testator  intended  so  to  use  it,  it  mast  be  held  to  its  ordinary  and 
usual  meaning  when  no  such  intention  is  manifest.  Bedford's  Appeal,  18. 

2.  That  the  intention  of  testatrix  in  this  case,  to  ^ive  the  legacy  to  B. 
and  0.  and  the  next  of  kin  of  survivor,  was  clear,  m  case  thej  should 
outlive  H.  and  she  should  die  without  children,  and  was,  therefore,  not 
to  be  defeated  by  an  arbitrary  rule  of  law,  unless  it  appeared  that  testa- 
trix also  intended  to  give  to  H.  at  least  an  est^ite  tail,  and  that  the  limita- 
tion over  should  not  take  effect  until  all  the  heirs  in  tail  should  become 
extinct.    Id, 

3.  That  the  limitation  over  on  the  death  of  A.,  was  not  a  limitation 
after  an  indefinite  failure  of  issue  and  for  that  reason  too  remote,  because 
there  were  indications  in  the  will  that  the  gift  should  take  effect,  if  at  all, 
on  the  death  of  the  first  taker,  and  not  at  an  undefined  period  in  the 
future,  and  that,  therefore,  the  first  taker  was  not  entitled  to  receive  it 
as  an  absolute  bequest,  without  security  to  the  executor  for  the  legatees 
over.    Id. 

4.  A  testator  by  will,  directed  his  executors  to  account  for  and  pay 
over  half-yearly  tohis  three  daughters,  "and  to  each  of  them  during  their 
natural  lives,  the  income  or  profit  arising  out  of  each  of  their  share  of 
the  residue,  and  after  the  death  of  either,  then  to  descend  and  go  to  the 
child,  and  if  children,  share  and  share  alike ;  should  however  either  of 
my  daughters  die,  and  leave  no  lawful  issue,  then  such  share  or  portion 
is  to  fall  back  again  to  the  residue,  and  form  a  part  of  the  same."  Held, 
that  the  daughters  took  an  estate  tail  in  the  residue  of  the  testator's 
estate,  which,  under  the  Act  of  April  27th  1855,  became  an  estate  in  fee 
simple.     Haldeman  v.  Haldeman,  29. 

5.  Whenever,  in  the  devise  of  a  remainder  to  the  "  child"  or  "  child- 
ren" of  the  first  taker,  it  clearly  appears  that  those  words  are  used  in  the 
sense  of  "  issue"  or  **  heirs  of  the  body,"  they  are  to  be  treated  as  words 
of  limitation,  describing  lineal  succession  to  an  entail,  and  not  as  words 
of  purchase  in  their  usual  sense.     Id. 

6.  The  devise  being  to  the  daughters  for  life,  with  remainder  to  their 
children,  the  gift  would  lapse  in  default  of  issue,  for  the  testator  had 
defined  the  word  child  as  meaning  isspe,  and  the  legal  consequence  of  a 
lapHC  in  default  of  issue  must  follow.    Id. 

7.  There  was  no  such  trust  executed  by  the  will,  as  would  prevent 
the  operation  of  the  rule,  that  an  estate  for  life  with  remainder  to  the 
issue  of  the  first  devisee,  is  an  estate  tail  in  law.     Id. 

One,  by  will  dated  in  1829,  devised  to  his  wife  all  the  real  estate  of ' 
which  he  should  die  possessed :  in  1847  he  purchased  a  farm,  which  he 
held  until  his  death,  in  1850,  when  his  widow  entered  into  possession 
under  the  will :  in  1857  she  sold  the.  form,  taking  as  a  part  of  the  pui^ 
chase-money  three  judgment-bonds,  and  the  same  year  died,  leaving  a 
will,  wherein  she  gave  one  half  of  the  residue  of  her  estate  to  her  own 
brothers  and  sisters,  and  the  children  of  such  as  were  deceased,  and  the 
other  half  to  the  brothers  and  sisters  of  her  deceased  husband,  and  their 
children.  After  her  death,  her  executors  issued  executions  upon  the 
judgment-bonds,  given  for  the  farm  sold  by  her,  which  were  stayed  by 
the  court,  and  the  defendant — the  purchaser — let  into  a  defence,  upon  the 
ground  that  the  title  was  not  in  the  widow,  but  in  the  heirs  of  her  hus- 
band.    Held, 

8.  That  the  will  of  the  testator,  executed  in  1829,  did  not  pass  the 
farm  purchased  by  him  in  1847,  as  the  10th  section  of  the  Act  of  8th 
April  1833,  providing  that  real  estate  acquired  by  the  testator  after  the 
date  of  his  will  shall  pass  by  a  general  devise,  did  not  apply  to  a  will 
dated  before  its  passage.     Gable's  Executors  r.  Daub,  217. 

9.  But  that,  if  the  heirs  of  the  testator,  who  were  his  brothers  and 
sisters,  and  their  children,  and  who,  under  the  will  of  the  wife,  were 
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entitled  to  one-half  of  all  the  property  of  which  she  died  possessed,  in- 
cladiDg  the  jud^ineDt-bonds  given  for  the  purchase  of  the  farm,  should 
elect  to  take  under  that  will,  their  title  would  pass  to  the  defendant,  the 
purchaser,  and  the  plaintiffs,  her  executors,  were  entitled  to  recover  on 
the  judgment-bonds  given  by  him,  as  the  words  of  the  will  of  the  testator 
were  sufficient  to  include  after-acquired  real  estate,  and  his  heirs  could 
not  claim  both  under  and  against  her  will.  Gable's  Executors  v.  Daub, 
217. 

10.  la  a  feigned  issue  to  try  the  validity  of  a  will,  where  the  contest- 
ants alleged  undue  influence  upon  the  mind  of  the  testator  by  the  devisees 
— two  of  his  own  name  and  blood — it  is  competent  for  the  devisees  to  give 
in  evidence  declarations  of  the  testator,  at  intervals,  during  a  period  of 
many  years,  that  he  intended  **  to  leave  his  farm  in  the  name  of  Neel ;" 
for  it  would  rebut  the  idea  of  undue  influence  by  showing  that  the 
testator  had  made  his  will  in  accordance  with  a  long-cherished  purpose, 
especially  when  in  executing  that  purpose  he  was  keeping  the  farm  not 
only  in  his  own  name  but  among  his  own  blood  relations.  Neel  et  al.  v. 
Potter  et  al,,  4SZ.  ^ 

11.  Under  section  2d  of  Act  6th  May  1844,  a  bequest  by  a  testator  to 
his  sister  is  valid,  though  she  was  dead  when  the  will  was  written,  but 
left  children  who  survived  the  testator.     Minter^s  Appeal^  111. 

12.  Where  the  testator  directed  his  bequests  to  be  distributed,  "share 
and  share  alike  among  the  children  of  my  brother  Adam,  and  the  child- 
ren of  my  brother  Martin,  and  to  my  sister  Barbara,"  who  died  before 
him  leaving  children ;  but  by  another  clause  in  the  will,  the  mode  of 
distribution  was  rendered  doubtful ;  it  was  heldj  that  the  legal  statutory 
form  of  distribution  should  be  applied,  and  that  the  legatees  should  be 
classifled  in  three  classes,  allowing  each  class  to  take  as  their  parents 
would  have  done,  per  stirpes.     Id. 

13.  If  it  be  doubtful  whether  a  legacy  bequeathed  by  will  is  vested  or 
contingent,  the  law  inclines  to  treat  it  as  vested ;  and  where  it  is  evident 
from  the  will,  that  the  testator  intended  to  make  an  entire  disposition  of 
his  estate,  which  intention  would  be  defeated  if  a  legacy  given  were  not 
vested,  it  is  an  influential  consideration  that  the  legacy  be  construed  as 
vested.     Burd*s  Executor  v.  Burd's  Administrator ^  182. 

14.  A  legacy  is  to  be  deemed  vested  y  contingent,  as  the  time  appears 
to  have  been  annexed  to  the  gift  or  to  the  payment  of  it ;  if  there  be  a 
separate  and  antecedent  gift,  which  is  independent  of  the  direction  and 
time  of  payment,  the  legacy  is  vested  :  if  not,  it  is  contingent.     Id, 

15.  A  testator  gave  to  his  brother  a  life  interest  in  the  residue  of  his 
personal  estate,  and  provided,  that  "  at  the  death  of  my  brother  J.,  I 
hereby  give  and  bequeath  to  my  nephew  E.,  son  of  the  said  J.,  two 
thousand  dollars,  &c."  E.,  the  nephew  and  legatee,  died  before  his  father 
J.,  and  after  the  death  of  both,  the  legacy  was  claimed  by  the  representa- 
tives of  each  from  the  executor,  no  provision  having  been  made  against 
the  lapse  of  the  legacy,  in  case  the  legatee  died  before  the  testator.  Held, 
that  the  bequest  must  be  construed  as  reading  "  It  is  my  will,  and  I 
hereby  give  to  my  nephew  E.,  at  the  death  of  my  brother,  &c.,"  and  that 
this,  taken  in  connection  with  the  antecedent  life  interest  granted  by  the 
testator  to  his  brother,  would  make  the  legacy  vested,  which  as  such,  the 
administrator  of  E.,  the  legatee,  was  entitled  to  recover.     Id. 

16.  Where  the  names  and  number  of  the  children  of  one  of  those 
entitled  under  the  will,  who  died  before  testatrix,  had  not  been  ascer- 
tained; it  was  not  error  in  the  Orphans*  Court  to  order  the  share  of  the 
father  to  be  paid  into  court  to  await  further  order  and  decree  ;  for  in  this 
way  the  executors  would  be  relieved  from  responsibility,  and  the  dis- 
tribution to  each  child  made  as  by  law  entitled.  Appeal  of  GabWn  Ex- 
ecutors, 231. 
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17.  A  testatrix  by  will  divided  the  residue  of  her  estate  into  two  parts, 
giving  one  half  to  her  brothers  and  sisters  of  the  whole  blood,  and  the 
children  of  such  of  them  as  were  deceased,  share  and  share  alike,  the 
children  of  each  deceased  brother  or  sister  to  take  together  for  their  share, 
an  amount  equal  to  the  share  of  a  surviving  brother  or  sister,  and  no 
more ;  the  other  half  of  her  estate  was  given  to  the  brothers  and  sisters 
of  her  deceased  husband  and  their  children  in  similar  terms.  Hdd,  that 
under  the  will  **  grandchildren'*  were  excluded,  and  were  not  entitled  to 
any  portion  of  the  estate,  as  the  word  "  children"  in  itself  did  not  include 
•grandchildren"  or  "issue" — therefore  it  was  error  in  the  Orphans' 
Court  to  award  any  portion  of  the  estate  to  the  grandchildren  of  the 
deceased  brothers  ana  sisters  of  testatrix,  or  those  of  the  brothers  and 
sisters  of  her  deceased  husband.    Aj)p€al  of  GaWi  Executors,  231. 
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